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What is an NFT?
How do they work?
Why do they matter?



NFT = Non-Fungible Token

• An NFT is a one-of-a-kind piece of code, or computer data, that is typically 
stored on a decentralized digital ledger called a blockchain.

• NFTs are “Tokens”, which means they are digital assets that are 
generated using software on top of an underlying blockchain 

• One of a kind piece of code or computer data

• Unit of data acts as a unique identifier linking the NFT holder with a 
corresponding asset – typically a digital asset

• Digital asset is separate from an NFT and may be stored on a centralized 
system (NFT platform’s server or cloud-based solution) or a decentralized 
network (e.g., IPFS)



NFT = Non-Fungible Token

• NFTs are “Non-Fungible”, which means each digital asset is unique and 
not fungible with other digital assets.

• NFTs are typically stored on a decentralized digital ledger called a 
blockchain

• Unique identifier is what makes NFTs “non-fungible” – meaning some are 
worth more than others unlike “fungible” tokens, such as dollar bills



NFT = Non-Fungible Token

• NFTs use ”blockchain software”, which offers a high level of security 
based on cryptography, but also may be immutable and which can impact 
the ability to “take down” objectionable NFTs.

• Blockchain technology allows anyone to check the authenticity of a work in 
a way that has been unavailable in the past.

• Accordingly, counterfeiting should be reduced or even eliminated with 
respect to NFTs since the sales are all recorded on the publicly available 
blockchain, assuming sufficient controls are in place to ensure authenticity 
at the outset.



NFT = Non-Fungible Token

• NFTs can have “Unique Software Functionality”, because it is based on 
software, which allows for innovation on how the NFT operates

• NFTs can also be linked to:

− real world experiences (e.g., concerts)

−Tangible assets

−Other features accessible only to individual NFT holders



NFT = Non-Fungible Token

• NFTs can come with “Digital Contracts”, which means an efficient 
electronic contract can be formed (“Smart Contracts”).

• Smart Contracts are effectively an “if/then” function within the token

− Programs that are run when predetermined conditions are met

− Guarantees the outcome without any intermediary’s involvement or time loss



NFT = Non-Fungible Token

• NFTs can be in the form of anything, such as images, videos, audio, text, tweets, 
GIFs, etc.

• NFTs can be based on underlying blockchains that may be open source (anyone 
can look at the underlying code) or proprietary.

• NFTs can be readily verified for content and ownership by looking up the NFT 
on the blockchain

• Because NFT codes are publicly available, they are not easily protected under 
existing trade secret law

• NFTs are also generally publicly available, and are more about tracking 
ownership than protection.



Why do people buy NFTs?

• The basic characteristics of NFTs have existed for a long time and are pre-
digital

−Deed to a house – token representing a home that may be bought and 
sold

−Baseball cards allow ownership of one of a finite number of properties

−Concert ticket – token representing the right to access a specific seat at 
a specific venue on a specific date



Why do people buy NFTs?

• In each case, you can confirm whether the token is genuine by going to 
the “ledger” recording it

− Register of deeds for the deed

− Manufacturer of the baseball cards

− Venue that issued the ticket

• Now with digital assets – including digital art – they can now be coded to a 
permanent, immutable, publicly available ledger called a blockchain so 
that ownership can be digitally verified



Art

Everydays – The 
First 5000 NFTs

$69 million



NBA Top 
Shot

Buy a token that includes a 
license to display the 
highlight, but do not own an 
exclusive license or 
copyright to the highlight 
itself



Digital clothing for use in 
the metaverse

Digital assets within games

Crypto-collectibles



Bored Ape Yacht Club

Communal brand that has a limited 
amount of memberships but provides 
real world benefits, such as entry into 
clubs and the right to market and sell 
your membership



How do they work?

• “Minting”
− Minting an NFT is how the NFT becomes part of the blockchain
− Similar to minting a coin – the NFT represents the “thing” that has been minted so it can be 

purchased, traded, tracked, resold or collected in the future

• Which blockchain is being used?
− Most NFTs are part of the Ethereum blockchain
− But there are many other blockchains that can lead to confusion and issues for new users

• How ownership is recorded on the blockchain?
− The blockchain is a publicly available ledger which consists of a series of “blocks” on which 

transaction details are recorded so each transaction can be verified and authenticated
− Similar to a register of deeds which is publicly available and can be looked at to determine who 

owns property
− Ownership is managed through a unique ID and metadata that no other token can replicate



How do they work?

• How are NFTs bought and sold?
− To purchase an NFT, one must set up a crypto wallet, which is a digital address where the 

owner can store cryptocurrencies
− Search NFT marketplaces where NFTs are listed for sale (e.g., OpenSea, Rarible)
− Find the NFT that you want to buy and bid on it or purchase it using cryptocurrency (such as 

Ethereum (ETH))
− After the purchase is complete, the cryptocurrency is debited from the wallet, transferred to the 

owner, and ownership of the NFT transferred to the purchaser and the transaction is recorded 
on the blockchain

• Security associated with the blockchain
− How do you know what you are looking at shows authenticity and ownership?

• Technical learning curve



IP Issues With NFTs



Traditional IP Issues

• NFTs as software to generate the NFT on the blockchain implicate traditional IP issues:
− Copyright
− Patents
− Open-Source Issues

• IP issues associated with such display on NFTs:
− Copyright and Trademark
− Patents
− Rights of Publicity, Disparagement, and traditional torts

• NFTs are generally open and notorious, meaning trade secret protection is difficult



Traditional IP Issues

• Copyright and Patent Issues
− NFTs can create issues with IP rights and enforcement of those rights.

− Pay attention to derivative rights. Creation of an NFT can infringe IP rights of artists/creators.

− Jay-Z sued former manager to stop him from selling the copyright of one of Jay-Z's albums as 
an NFT

• Roc-A-Fella Records v. Damon Dash, S.D.N.Y. - 1:21-cv-05411-JPC
• Court granted Jay-Z’s temporary restraining order because the Court found the defendant likely did 

not own the rights to the album and could not sell the rights. The case is ongoing

− Miramax v. Tarantino, U.S. District Court - Central District of California, Case 2:21-cv-08979
• Tarantino announced plans to auction off “exclusive scenes” from Pulp Fiction as NFTs
• Miramax sued in November 2021 claiming that Miramax owned the rights to Pulp Fiction, including 

those that would allow Tarantino to sell NFTs
• https://news.bloomberglaw.com/ip-law/miramax-hits-tarantino-with-copyright-suit-on-pulp-fiction-nfts

https://news.bloomberglaw.com/ip-law/miramax-hits-tarantino-with-copyright-suit-on-pulp-fiction-nfts


Traditional IP Issues

• Enforcement of IP rights in NFTs can be difficult
− Who is the actual owner?

• Before an NFT is sold, the terms of the purchase and the 
ownership interest being acquiring needs to be clear
▪ If the underlying asset is created by someone who owns the IP 

rights, they can create an NFT assigning any rights to a buyer
▪ For example, when purchasing an NBA Top Shot, the 

purchaser does not own the IP (the highlight itself), but instead 
purchases a non-exclusive license to use the highlight



Traditional IP Issues

• Enforcement of IP rights in NFTs can be difficult
− Who is the actual owner?

• Ensure that all required rights have been properly acquired 
(whether the purchase or license)
▪ NFTs are new, but the same principles regarding ownership 

rights and acquiring of those rights remain
▪ Metadata describes the corresponding asset



Traditional IP Issues

• Authenticity
− Because NFT ownership and authenticity are maintained on the 

blockchain, counterfeit is less likely that what is seen in other 
traditional collectibles

− For example, disputes over the authenticity of paintings can drag on 
for years before they can be settled (if at all)

− These disputes are not an issue for NFTs since the blockchain is 
transparent and cannot be forged if the blockchain operates as it is 
supposed to



Artists and Creators

• Artists/creators need to consider how to address IP rights 
in NFTs in similar ways

− Sell all or some of the rights?

− Segment rights for different purposes?

− Seek payment on all resales?



Artists and Creators

• Resale Royalty
−For decades, artists and artist advocates have been lobbying Congress 

for a resale royalty similar to other countries around the World
−NFTs provide artists with the opportunity to receive an ongoing royalty 

on secondary market transactions
−When a buyer acquires a NFT, the buyer acquires an interest or license 

in the work. In the traditional art world, the creator's opportunity for 
compensation for the work ends there with the initial sale to a buyer.

− In other words, creators generally do not receive anything when their 
work sells for millions of dollars in the secondary market, at auction and 
elsewhere.



Artists and Creators

• Resale Royalty
−With NFTs that track ownership and transactions on the publicly 

available blockchain, artists and creators can continue to be 
compensated when their work is sold and re-sold

−This can be automatically done with Smart Contracts that trigger 
payment automatically when art is re-sold

−Resale percentages vary widely between 5% and 20%



Artists and Creators

• Linking NFTs to Real World Experiences
−Concert tickets

• By selling NFTs as concert tickets, artists can track the re-sale market, 
know who is using the ticket, and link special perks to NFTs that can be 
sold for higher value

• Example – Kings of Leon
− The band Kings of Leon released a new album in March but included a special NFT version 

that allowed people to purchase the album, but also included special perks - like changing 
digital album art and other enhanced media. The band also released 18 unique "golden tickets' 
that served as actual concert tickets and guaranteed four front row seats to any Kings of Leon 
concert for life. The NFT albums were only sold for 2 weeks which allowed the NFTs to remain 
scarce and because they were created using smart contracts, proceeds generated from 
reselling of the artists go to the artists themselves automatically.



Securities Issues

• What is a security? Stocks, notes, bonds, “investment contracts”

• SEC V. W.J. Howey Co. – test for determining what constitutes an 
“investment contract” (the “Howey Test”).
− (1) an investment of money
− (2) in a common enterprise
− (3) with the expectation of profits
− (4) derived from the entrepreneurial or managerial efforts of others.



Securities Issues

• Friel v. Dapper Labs, Inc. – S.D.N.Y. – 1:21-cv-05837
−Class action complaint alleging that defendants “promoted, offered, and 

sold securities” by selling NBA Top Shot Moments NFTs without 
registering the NFTs as securities

−Complaint alleges that Dapper Labs created its own blockchain and its 
own “Flow Token” cryptocurrency

−Dapper Labs allegedly partnered with the NBA to create NBA Top Shot 
built on the Flow blockchain

−NBA video highlights are minted as NFTs (called “Moments”), creating 
a unique digital asset recorded on the Flow blockchain created by 
defendants

−The owner of a Moment does not acquire intellectual property rights or 
rights to the underlying highlight



Securities Issues

• Friel v. Dapper Labs, Inc. – S.D.N.Y. – 1:21-cv-05837
−The Complaint alleges that the Moments are investments because they 

constitute an investment of money in a common enterprise with a 
reasonable expectation of profits to be derived from the efforts of 
others

−The Complaint alleges that investors purchased a Moment and could 
only sell Moments to purchasers on the same marketplace, but 
investors could not get their money out

−Case is still in the pleading stages (Operative Complaint filed on 
December 27, 2021)



Where do we go 
from here?
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