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What is a Prenuptial Agreement?

• A prenuptial agreement or “prenup” is a contract entered into by two 
prospective spouses before marriage, which sets forth how financial issues will 
be handled in the event of  divorce or death. It supersedes or modifies the 
default state law.

• Typically, prenups identify what property is subject to division upon divorce, 
determine whether spousal support will be payable upon divorce, and set forth 
what rights a party has if  the other party predeceases him or her. However, it 
is also possible to have a single issue prenup (for example, a prenup that only 
addresses inheritances). 

• A prenup does not include provisions for unborn children, such as child 
custody or child support.



What is a Postnuptial Agreement?

• A postnuptial agreement or “postnup” covers the same subject matter as 
a prenup but is entered into after a couple has already been married.

• A married couple considering a postnup will share many of  the same 
goals and considerations as prospective spouses considering a prenup.



Legal Requirements for a Prenup
• The legal requirements for a prenup vary widely by state. 
• In New York, the only requirements are that a prenup be in writing and signed by the 

parties before a notary. While it is not expressly required, we also always advise that 
both sides have counsel and that full and fair financial disclosure is exchanged by the 
parties.

• Virginia, Illinois, Oregon, Texas and about 20 other states only require a signed 
writing. 

• In Florida, there is the additional requirement of  having 2 witnesses sign the 
agreement (particularly if  you have estate provisions).

• In Nevada and Pennsylvania, financial disclosure is a requirement, without which the 
agreement can easily be set aside. In Colorado, you must have adequate financial 
disclosure and both parties must have counsel. 

• In California, both parties must have counsel and the agreement must be finalized 
and presented in final form to both parties a full 7 days before signing.



Which law will apply to a divorce?

• Laws governing divorce vary, and can do so widely, from state to state.

• The law governing a divorce is not the law of  the state in which the couple 
were married or even necessarily the law of  the state where the couple spent 
most of  their marriage; rather, it is the law of  the state where the couple (or 
even one party) live for a prescribed period before filing for divorce, such that 
they meet the jurisdictional requirements.

• The length of  time parties need to live in a state to confer jurisdiction varies. 
For example, in New York, it is 1-2 years, with one exception. NY Dom Rel 
Law § 230



Divorce Jurisdiction in New York

• NY Dom Rel Law § 230 - You may file for divorce in New York if  you 
meet one of  these residency requirements:

• Either you or your spouse has lived in the New York for a continuous period of  
at least two years immediately leading up to the date you file for divorce;

• Both you and your spouse live in New York at the time you file for divorce and 
the cause for the divorce occurred in New York; or

• Either you or your spouse has lived in New York for at least one continuous year 
immediately leading up to the date you file for divorce and:

• your marriage took place in New York;
• you and your spouse lived in New York during your marriage; or
• the cause (“grounds”) for the divorce occurred in New York.



Variations in Matrimonial Law

• A couple’s rights and obligations can vary dramatically depending on 
where they live when one or both parties decide to dissolve their 
marriage.

• For example, many states, like New York, distinguish between Marital 
Property (property acquired during the marriage) and Separate Property 
(pre-marital property, gifts, and inheritance). Only Marital Property is 
subject to equitable distribution upon a divorce. Separate Property 
remains the property of  the titled party. By contrast, in Connecticut, all
property – regardless of  when or how it was acquired – is subject to 
division by a court upon a divorce. 



Example: New York v. Connecticut
• Hypo: Jane and Brian get married in a civil ceremony in New York without a prenup. They purchase a 

penthouse on the upper east side (Brian’s parents gift him $5,000,000 for the down payment), and the 
parties live there for 8 years. They have 3 children during this time. Jane stops working so that she can 
care for the children. Brian earns $400,000/year as a trader. Most of  Brian’s income is spent on living 
expenses, but the parties save $800,000 over time. Brian’s parents also make annual distributions to 
him from a family trust. He saves most of  this in a separate account in his sole name, and over time 
accumulates $1,000,000. Eventually, the parties decide to move their family to Connecticut to have 
more space. They sell the New York penthouse and use the funds from the sale to purchase a home in 
Greenwich, Connecticut. Two years later, Jane files for divorce.

• Jane and Brian are in Connecticut, so the Court there will take into account all of  the parties’ property while 
crafting a divorce settlement, including the entire value of  the parties’ home, their $800,000 savings, and even 
Brian’s bank account holding the $1,000,000 in trust distributions from his parents. The Court may not divide all of  
this property equally, but it could, if  that was determined to be the most equitable outcome. 

• Had Jane filed for divorce while the parties were still in New York, there would have been a very different 
outcome. Brian’s trust distributions would remain his Separate Property, and assuming he kept documentation, he 
would also be entitled to receive back the $5,000,000 down payment that his parents gifted him for the down 
payment on the penthouse (his Separate Property “credit” in the home). Any appreciation on the home during the 
marriage would be Marital Property, as would the $800,000 savings account that was accumulated from earnings 
during the marriage. Only the Marital Property would be equitably divided between the parties. 



Prenups and the Migratory Couple

• As more couples enter into prenuptial agreements and then continue to 
move throughout the United States – and even the world – the 
enforceability of  those agreements becomes increasingly important to 
both clients and courts.

• Because parties are seeking predictable outcomes with their agreement, it 
is important to understand what will happen if  either party seeks 
enforcement of  the agreement at some future date, in some future 
jurisdiction. Prenups can help with reducing the uncertainty about what 
will happen in the event of  a divorce, regardless of  whether a couple 
relocates during their marriage. 



Choice of  Law Clauses

• Choice of  law clauses are a critical mechanism for providing certainty as 
to what will happen in the event of  a divorce. 

• A well-drafted prenuptial agreement will include a choice of  law clause 
that identifies the law that will be used to interpret the agreement and to 
govern any disputes about the validity or enforceability of  that 
agreement. This choice of  law will control even if  the parties reside in a 
different state at the time of  a divorce. The procedural rules and laws of  
the state which has jurisdiction over the divorce will apply to the divorce 
proceeding, but any substantive issues will be decided pursuant to the law 
selected in the choice of  law clause. 



Choice of  Law v. Forum Selection

• What is the difference between a choice of  law clause and forum 
selection clause? 

• A choice of  law clause is different than a forum selection clause. A choice of  law 
clause determines what substantive law will apply to the parties. A forum 
selection clause dictates where an action will be litigated. 

• Forum selection clauses can be included in prenuptial agreements, but their 
application is limited as courts will not accept a divorce matter over which they 
do not have jurisdiction, even if  a prenuptial agreement specifies that the action 
should be brought in a certain forum. 



Choice of  Law: A Two-Part Test

• When drafting a choice of  law clause, be mindful of  enforceability. For a 
contractual choice of  law clause to be enforceable, it must pass two tests:

• The Substantial Relationship Test: 
• First, a court will consider whether a substantial relationship existed between the state law 

identified in the contract and the parties or subject matter of  the prenuptial agreement at the 
time the agreement was entered into.

• The Public Policy Test:
• Then, if  a court is satisfied there is a substantial relationship to the chosen state law, the 

court will consider whether the application of  the chosen law is contrary to “a fundamental 
policy of  a state which has a materially greater interest than the chosen state in the 
determination of  the particular issue.” Restatement (2d), section187(2)(b). 



Substantial Relationship Test

• For a contractual choice of  law clause to be enforceable, a court will look 
first to find a substantial relationship between the state law identified in 
the contract and the parties or subject matter of  the prenuptial 
agreement.

• Often this test is satisfied because the residence of  both parties is in the 
state of  the chosen law at the time of  the signing, making it the natural 
choice. For example, a New York court enforced a Massachusetts choice 
of  law clause where the prenup was signed when both parties resided in 
Massachusetts. See, Lupien v. Lupien, 891 N.Y.S.2d. 785 (App. Div. 2009) 
(attached)



Substantial Relationship – Other Factors

• In less straightforward situations, other factors (often in combination) may be 
sufficient to establish a substantial relationship. These factors include:

• The residence of  one party;

• The location of  real property or business interests subject to the 
agreement;

• The place where the agreement was executed; and

• The location of  the marriage ceremony.



Substantial Relationship Test Hypo

• Hypo: Lucy and Hunter are engaged. Lucy lives in Connecticut. She is an 
artist and collects income from a rental property she owns in New York. 
Hunter lives in New York. He is a shoe designer and has a store in Soho. 
He plans to move to Connecticut in the next few years once the business 
is more firmly established. The wedding will be in Connecticut at Lucy’s 
family home. They decide to enter into a prenuptial agreement and the 
agreement includes a New York choice of  law clause. They get married 
and Hunter moves to Connecticut a year later. After 10 years of  
marriage, Hunter files for divorce. Will a Connecticut court enforce the 
New York choice of  law clause?



Substantial Relationship Test Applied

• In the case of  Elger v. Elger, a Connecticut court enforced a New York 
choice of  law clause in a prenuptial agreement despite both one party 
being a resident of  and the wedding itself  taking place in Connecticut. 
(238 Conn.839 (Conn. 1996))(attached). In Elger, the other party was a 
resident of  New York at the time of  the signing and both parties had 
business interests in New York. Both New York and Connecticut likely 
would have met the Substantial Relationship Test.

• The more factors that point to a connection with the state of  the chosen 
law, the easier it will be to convince a court that the chosen state law is 
reasonable and appropriate, and that a substantial relationship exists. 



New York Code:
RV32109-62322



Public Policy Test

• Once a court is convinced of  the substantial relationship to the chosen 
state law, the court will consider whether the application of  the chosen 
law is contrary to “a fundamental policy of  a state which has a materially 
greater interest than the chosen state in the determination of  the 
particular issue.”  See Restatement (2d), section187(2)(b)

• The other state in question is typically the forum state. If  the outcome 
under the chosen law is contrary to a “fundamental policy” of  the forum 
state, the choice of  law clause may not be enforced.



Public Policy Test Applied

• In practice, it is exceedingly rare for a court to discard an otherwise valid 
choice of  law clause on public policy grounds.

• For example, in Florida, the public policy interest must be “of  paramount 
importance to warrant application of  Florida law,” where a prenup dictates 
another state’s law should apply. 

• In Nicole v. Nicole-Souri (In re Estate of  Nicole Santos), 648 So.2d 277, 281-83 (Fla. Dist. Ct. 
App. 1995) (attached), a Florida court reviewing a Puerto Rican prenup determined that 
the proper law to apply to the agreement was the law of  Puerto Rico. While the prenup 
itself  was held to be valid, the waiver of  Florida homestead protection for the parties’ 
residence in Florida was found to be unenforceable because it violated a fundamental 
Florida public policy. The Court found that “A citizen's right to homestead protection 
under [Florida’s] constitution is considered a paramount rule of  public policy that would 
justify our departure from the otherwise applicable rule of  comity . . . Protection of  
homestead from alienation cannot be waived by contract or otherwise.”



Public Policy Test Hypo

• Hypo: Jack and Katherine get engaged and execute a prenuptial agreement 
before their wedding. They live and work in New Jersey and plan to get 
married there, so they choose New Jersey law to govern the agreement. After 
the wedding, they try to start a family and end up doing IVF. They end up with 
four healthy embryos. They do not proceed with implanting any embryos and 
end up relocating to Arizona for Katherine’s job. Shortly thereafter, Katherine 
files for divorce. As part of  the divorce, the parties have to decide what to do 
with their frozen embryos. Katherine wants to donate the embryos, while Jack 
wants to destroy them. 

• The Arizona Court sees the New Jersey choice of  law clause in the agreement. The 
Substantial Relationship Test is clearly satisfied as the parties had many connections with 
New Jersey, but the Public Policy Test is more complicated. Arizona has a law that 
requires judges to award embryos to the party most likely to give them the chance to 
develop to birth. New Jersey, on the other hand, prioritizes a party’s right to decide not 
to become a parent. Will the Arizona court decide that applying New Jersey law would 
violate an important Arizona public policy in this case?



Procedural Formalities

• Assuming both tests are satisfied, the parties to the agreement must also 
strictly abide by the procedural formalities for execution of  the 
agreement in the chosen state. 

• For example, in New York, a prenup must be in writing and notarized in 
order to be enforceable. The very same procedure will not suffice if  the 
parties choose California law, where parties must not only be represented 
by counsel but also observe a seven-day waiting period between finalizing 
and signing the prenup. See California Family Code section 1615(c) 
(attached). Connecticut, on the other hand, does not require a notary, but 
allows a lawyer to sign as a “Commissioner of  the Superior Court.”



Enforceability Standard & the “Second Look”
• When a party challenges a prenuptial agreement, the chosen state’s substantive law will come to the 

forefront, and the forum court will apply the chosen law to determine whether an agreement should 
be set aside. For example, in New York, an agreement may be set aside if  it was procured by 
overreaching, fraud or duress, or if  it is unconscionable. So, if  a court in Nevada is presented with a 
New York prenup which has a valid choice of  law clause designating New York law as the law of  the 
contract, the Nevada court will only be able consider the legal arguments that exist under New York’s 
legal regime for setting aside the agreement. There may be additional legal arguments under Nevada 
law that could be useful for the parties, but these claims will not hold water, because New York law is 
the law of  the contract. 

• However, even when an agreement contains a valid choice of  law provision and meets the procedural 
formalities of  execution of  the chosen state, some states (including Massachusetts, Kentucky, and 
Connecticut), allow for a “Second Look” upon divorce, which equates to a renewed test for 
unconscionability under the forum state’s law. See, e.g., Dematteo v. Dematteo, 436 Mass. 18 (Mass. 
2002)(attached); Gentry v. Gentry, 798 S.W.2d 928 (Ky. 1990)(attached).



The “Second Look” 
• In states that utilize a “Second Look,” the forum state will consider whether enforcing the agreement 

would result in an unconscionable outcome under that state’s law, which would be contrary to the 
state’s public policy. This creates an additional vulnerability and is one of  the reasons it is almost never 
a good idea to have a completely one-sided prenuptial agreement. Because of  the variations in state 
law, it is important that no matter what state’s law you have chosen, the agreement itself  be fair and  
reasonable (and therefore, unlikely to be deemed unconscionable under any state’s definition), so that 
even if  a forum state applies a “Second Look” analysis, the agreement will by upheld. The definition 
of  “unconscionable” varies by state. Under New York law, “[a]n unconscionable bargain is one which 
no person in his or her senses and not under delusion would make on the one hand, and no honest 
and fair person would accept on the other, the inequality being so strong and manifest as to shock the 
conscience…” McKenna v. McKenna, 121 A.D.3d 626, 627 (2014) quoting Morad v. Morad, 27 A.D.3d 
626, 627 (2006)(attached). 

• The agreement does not need to mirror the default state law or put the parties on an equal footing, 
but it should not be completely one-sided and there should be some benefit for each party. An 
agreement that is fair and reasonable from each party’s perspective is unlikely to be deemed 
unconscionable during a “Second Look.”



Waiver of  Spousal Support
• The concept of  a “Second Look” also applies to spousal support waivers, and in practice, 

this is the area most vulnerable to adjustment by a forum state’s court.  Some states will not 
enforce a complete waiver; other states allow waivers only under certain conditions.

• For example, in New Mexico, a prenup may not adversely affect the right of  a child or spouse
to support. See N.M. Stat. section 40-3A-4(B)(emphasis added)(attached)

• Louisiana prohibits the waiver of  interim support as contrary to public policy. See Hall v. 
Hall, 4 So.3d 254 (La. Ct. App. 2009)(attached)

• An Iowa court may award spousal support to a widow, even in the face of  an express 
provision in a prenup waiving that right. See Matter of  Estate of  Spurgeon, 572 N.W.2d 595, 
599 (Iowa 1998)(attached) see also Iowa Code § 596.5(2) ("The right of  a spouse or child to 
support shall not be adversely affected by a premarital agreement.") (attached)



Summary

• A duly executed prenuptial agreement which includes a choice of  law 
clause will likely be enforced so long as the parties have a reasonable 
basis to choose that law or other sufficient connection to the state of  the 
chosen law.

• Best practice is not to drive an unfair bargain or execute an agreement 
under conditions that a court might seek to overturn on public policy 
grounds. If  you are including any novel or “extreme” provisions, 
consider reviewing the law of  any states where the parties anticipate they 
may someday reside, to ensure you will not run afoul of  that state’s 
unconscionability rule or public policies. 



Questions?

Alyssa Rower 
alyssa@rowerllc.com

Karina VanHouten 
karina@rowerllc.com
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238 Conn. 839
Supreme Court of Connecticut.

Pamela F. ELGAR

v.

Eric M. ELGAR, Administrator

(Estate of George P. Elgar).

No. 15272.
|

Argued March 27, 1996.
|

Decided Aug. 13, 1996.

Synopsis
Surviving spouse claimed right to statutory share of
deceased's estate, notwithstanding antenuptial agreement.
The Superior Court, Stamford-Norwalk Judicial District,
Lewis, J., determined that antenuptial agreement was valid,
in accordance with recommendation of Howard B. Kaplan,
State Trial Referee. Surviving spouse appealed and matter
was transferred. The Supreme Court, Norcott, J., held that: (1)
choice of law provision of antenuptial agreement, selecting
New York law, was not obtained by improper means; (2) New
York had substantial relationship to parties and Connecticut
did not have materially greater interest; and (3) allegations
that coercion or undue influence did not rebut presumption
that antenuptial agreement was valid.

Affirmed.

West Headnotes (6)

[1] Contracts Agreements relating to actions
and other proceedings in general

New York choice of law provision of antenuptial
agreement applied to claim for statutory share
by surviving spouse in probate dispute, absent
evidence of misrepresentation, fraud, or undue
influence concerning the choice of law; choice
of law in agreement was explicit, both parties
were experienced business people, and drafting
attorney briefly explained agreement before
survivor signed it.

32 Cases that cite this headnote

[2] Contracts Agreements relating to actions
and other proceedings in general

Express choice of law by parties to contract is
given effect, provided that choice was made in
good faith.

38 Cases that cite this headnote

[3] Contracts Agreements relating to actions
and other proceedings in general

Parties of contract generally are allowed to
select law that will govern contract unless either:
chosen state has no substantial relationship
to parties of transaction and there is no
other reasonable basis for parties' choice, or
application of law of chosen state would be
contrary to fundamental policy of state which
has materially greater interest than chosen state
in determination of particular issue and which
would be state of applicable law in absence of
effective choice of law by parties. Restatement
(Second) of Conflict of Laws §§ 187, 188.

80 Cases that cite this headnote

[4] Contracts Agreements relating to actions
and other proceedings in general

“Substantial relationship” between New York
and parties, required for choice of law
provision of antenuptial agreement to apply to
surviving spouse's claim for statutory share,
was established by showing that survivor was
always a New York resident and conducted any
affairs in New York, deceased spent weekdays
in New York and maintained business in New
York, and agreement was executed in a New
York attorney's office. Restatement (Second) of
Conflict of Laws § 187.

17 Cases that cite this headnote

[5] Contracts Agreements relating to actions
and other proceedings in general

Significant contacts with Connecticut, including
fact that marriage took place in Connecticut,
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deceased spouse was resident, and estate was
probated in Connecticut, were not materially
greater than numerous contacts with New York
and, thus, choice of New York law in antenuptial
agreement was enforceable in suit by survivor for
statutory share of decedent's estate. Restatement
(Second) of Conflict of Laws § 187.

25 Cases that cite this headnote

[6] Contracts Agreements relating to actions
and other proceedings in general

Surviving spouse failed to demonstrate
coercion or undue influence, required to rebut
presumption that duly executed antenuptial
agreement was valid under New York law
and required to make claim for statutory share
against deceased spouse's estate; both parties
were experienced business people, drafting
attorney informed surviving spouse of scope of
agreement, agreement incorporated full financial
disclosure by parties, and survivor decided
prior to meeting that she would sign agreement
regardless of what it said.

Attorneys and Law Firms

**938  *840  Miles F. McDonald, Jr., Greenwich, with
whom was Donat C. Marchand, for appellant (plaintiff).

A. Reynolds Gordon, Bridgeport, with whom was Amy J.
Greenberg, Stamford, for appellee (defendant).

Before PETERS, C.J., and CALLAHAN, BERDON,
NORCOTT and KATZ, JJ.

Opinion

NORCOTT, Justice.

The principal issue in this appeal is whether an antenuptial
agreement between the plaintiff, Pamela F. Elgar, and her
husband, George P. Elgar (decedent), which contains a New
York choice of law provision, is valid and enforceable. The
plaintiff appeals from a judgment of the trial court wherein the
court concluded that the antenuptial agreement: (1) contained
a valid choice of law provision specifying that the agreement
was to be interpreted according to New York law; and (2)

is valid and enforceable under New York law. We affirm the
judgment of the trial court.

**939  The relevant factual and procedural history is as
follows. The plaintiff and the decedent were married in 1988.
Prior to their marriage, they had executed an antenuptial
agreement wherein each party had waived his or her rights

to the other's property in the event of death or divorce.1

In 1990, the decedent died intestate. *841  There were no
children of the marriage. The decedent was survived by two
adult children from a prior marriage, Marie Elgar Hopper and
Eric Elgar, the defendant in the present action. The Westport
Probate Court appointed the defendant as the administrator
of his father's estate. Subsequently the antenuptial agreement

was admitted to and approved by the Probate Court,2 and
the plaintiff, pursuant to the agreement, was divested of

her statutory share of the decedent's estate.3 Thereafter, the
plaintiff appealed the decree of the Probate Court to the

Superior Court pursuant to General Statutes § 45a–186.4

The case was referred to an attorney trial referee5 who
conducted a trial de novo. The referee made the following
findings of fact and recommended judgment for the
defendants. The plaintiff and the decedent were married in
Westport on September 25, 1988, after having *842  lived
together for the previous four years. Both were experienced
business people. During the month of July prior to their
marriage, the decedent had told the plaintiff that he would
require her to sign an antenuptial agreement before they could
be married, to which she had responded “[f]orget about it.”

On the morning of September 22, 1988, after the wedding date
had been set for September 25, the invitations had been sent,
and the acceptances had been received, the decedent informed
the plaintiff that she was to sign an antenuptial agreement
on the following day at the New York office of his lawyer,
Stephen J. Corriss.

On September 23, 1988, the plaintiff saw the antenuptial
agreement for the first time. Due to her immediate impending
marriage and other events in her life, it was a busy day for the
plaintiff and she had a lot on her mind. When she arrived at
Corriss' office, however, she had already determined that she
was going to sign the agreement and that she did not intend
to read it. She testified that she understood the agreement to
apply only in the event of divorce and had not considered
that it would apply in the event of the decedent's death.
Moreover, she believed that her refusal to sign the agreement
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would put her impending marriage in jeopardy. **940
Furthermore, she testified that she would have signed the
agreement regardless of its provisions. The night before she
signed the agreement, two of the plaintiff's friends had told
her that they did not like the fact that she was signing an
agreement that she had not read, but she, nonetheless, simply
flipped through the agreement quickly, stared at the pages
rather than reading them, and signed the agreement.

Corriss hastily reviewed the agreement with the parties before
they signed it and pointed out that it referred to events that
would occur in the event of divorce, provided for waivers
of rights against one another's *843  estates, and contained
a choice of law provision specifying that the agreement
was being made pursuant to New York law and would be
interpreted accordingly. Immediately before the agreement
was signed, the parties wrote out financial disclosures, which
were annexed to the agreement.

At the time the agreement was executed, the plaintiff was a
lawful resident and domiciliary of New York and remained so
following the marriage. Except for holidays, weekends, and
summers in Westport, she resided in New York and educated
her daughter from a previous marriage at a school in New
York. The plaintiff had a New York driver's license and voted,
filed tax returns and patronized a dentist in New York. She
also owned a business in New York until 1990. Additionally,
the plaintiff had bank accounts, credit cards and store charge
cards, which she maintained at her New York address. Despite
requests from the decedent, she did not wish to relocate
herself and her daughter from New York to Connecticut.

The decedent considered himself to be a lawful resident and
domiciliary of Connecticut, although he spent weekdays with
the plaintiff in an apartment in New York and purchased an
apartment in New York after their marriage in the name of
a trust in order not to jeopardize his Connecticut residency
for tax purposes. He also owned a business in New York and
managed both his business and his personal affairs using a
New York law firm.

All discussions between the decedent and his attorneys, and
the limited discussions between the decedent and the plaintiff
in connection with the antenuptial agreement, took place
in New York. The antenuptial agreement was negotiated,
discussed and executed in New York.

*844  The trial referee found that in connection with the
agreement, the plaintiff had not been represented by an

attorney and that the opportunity provided to her to procure
an attorney, one day during a busy time in her life, was not
reasonable. The plaintiff saw the agreement for the first time
in Corriss' office and, for all practical purposes, she did not
read it. Although she had told Corriss that she had read it,
despite having not done so, under the circumstances, Corriss
knew that she was not represented by counsel and should
have known that she had not carefully studied the agreement.
Corriss knew that the manner in which the agreement was
signed was not in conformity with the normal practices of
his own office and, in fact, he had received a note from
a colleague in which the colleague had stated that he was
“distressed by the combination of no counsel and no financial
disclosure.”

The referee, however, further found that no false
representations had been made to the plaintiff with regard to
the contents of the agreement and that there was no proof
of fraud, duress or undue influence in connection with its

execution.6 While the parties were neglectful in their rush
to sign the agreement, the plaintiff had nevertheless wished
to sign the agreement and to get on with her wedding and
life regardless of what the agreement said. The plaintiff had
told her friends that she had decided in advance to sign the
agreement because it was what the decedent wanted, and
she wanted to sign **941  it to please him. In fact, the
plaintiff produced no evidence that she would not have signed
*845  the agreement if she had realized that it had included

disposition of the parties' estates upon their deaths.

On the basis of his factual findings, the referee concluded that
under §§ 187 and 201 of the Restatement (Second) of Conflict

of Laws (1971),7 the parties' express choice of New York law
was valid and, furthermore, that under New York law, the
agreement was enforceable because the plaintiff had not met
her burden of proving that the agreement had been the product
of fraud. See In the Matter of Sunshine, 51 A.D.2d 326, 327–
28, 381 N.Y.S.2d 260, aff'd, 40 N.Y.2d 875, 357 N.E.2d 999,
389 N.Y.S.2d 344 (1976) (New York rule places no special
burden on party seeking to sustain antenuptial agreement).
The referee submitted his report to the trial court and the
trial court, having determined that the referee's findings of
fact were supported by the evidence and that the conclusions
drawn therefrom were legally and logically correct, accepted
the *846  recommendation and rendered judgment in favor
of the defendant. The plaintiff appealed from the judgment
of the trial court to the Appellate Court, and we transferred
the appeal to this court pursuant to Practice Book § 4023 and
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General Statutes § 51–199(c). We affirm the judgment of the
trial court.

The plaintiff makes the following claims on appeal: (1)
the New York choice of law provision contained in the
antenuptial agreement should not have been given effect
because (a) it had been obtained by improper means and,
alternatively, (b) to give effect to the provision would
contravene a fundamental policy of the state that has a
materially greater interest in the determination of the issue,
namely, Connecticut; see 1 Restatement (Second), supra, §
187; (2) in the absence of an express choice of law by the
parties, an application of the test set forth in the § 188 of

the Restatement,8 and the principles set forth in O'Connor
v. O'Connor, 201 Conn. 632, 638, 519 A.2d 13 (1986),
compels the conclusion that, because Connecticut has the
most significant relationship to the parties and the antenuptial
agreement, the agreement must be interpreted in accordance
with Connecticut law, under which it is unenforceable; and
(3) even if the New York choice of law provision is valid,
the antenuptial agreement **942  is *847  unenforceable
under New York law. We are not persuaded that the referee's
finding that the parties' choice of New York law was valid

is not supported by the record.9 Furthermore, we agree with
the referee and the trial court that, under New York law, the
agreement is enforceable and that, therefore, pursuant to the
agreement, the plaintiff was not entitled to her statutory share
of her husband's estate.

I

Before addressing the validity of the antenuptial agreement,
we must first determine under the law of which state the
agreement should be assessed. The plaintiff makes two
arguments in support of her contention that the New York
choice of law provision contained in the agreement was
improperly determined to be valid. First, she argues that it
is invalid because it was obtained by improper means. See
1 Restatement (Second), supra, § 187, comment (b); see
footnote 7. Specifically, the plaintiff argues that she could
not have knowingly and voluntarily elected the choice of
law provision because she did not, pursuant to the standards
governing Connecticut antenuptial agreements, knowingly
and voluntarily enter into the agreement. Second, the plaintiff
argues that even if she knowingly had agreed to the New York
choice of law provision, an application of the parties' choice
of New York law in the present case “would be contrary to a
fundamental policy of [Connecticut] which has a materially

greater interest than [New York] in the determination of the
particular issue”; see 1 Restatement (Second), supra, § 187(2)
(b); and, therefore, may not be given effect. We disagree with
both of the plaintiff's contentions.

A

[1]  [2]  *848  The plaintiff's first argument puts the cart
before the horse. If the agreement itself must be valid under
Connecticut law in order for the choice of New York law
to be valid, any choice of law provision specifying that
the agreement must be interpreted according to the law of
another forum would be rendered meaningless. In evaluating
a choice of law provision, we conclude, in accordance with
comment (c) to § 201 of the Restatement, that “[t]he fact that
a contract was entered into by reason of misrepresentation,
undue influence or mistake does not necessarily mean that
a choice-of-law provision contained therein will be denied
effect. This will only be done if the misrepresentation, undue
influence or mistake was responsible for the complainant's
adherence to the provision (see § 187, Comment [b] and
Illustrations 1 and 2). Otherwise, the choice-of-law provision
will be given effect provided that it meets the requirements
of § 187.” See footnote 7. Our conclusion is consistent with
our prior case law in which we have given effect to an express
choice of law by the parties to a contract provided that it was
made in good faith. International Union v. General Electric
Co., 148 Conn. 693, 699, 174 A.2d 298 (1961); Pollak v.
Danbury Mfg. Co., 103 Conn. 553, 557, 131 A. 426 (1925);
see also Economu v. Borg–Warner Corp., 652 F.Sup. 1242,
1248 (D.Conn.1987).

In the present case, the referee found that there was no
evidence of misrepresentation, fraud or undue influence
underlying the parties' choice of New York law. “A reviewing
authority may not substitute its findings for those of the trier
of the facts. This principle applies no matter whether the
reviewing authority is the Supreme Court ... the Appellate
Court ... or the Superior Court reviewing the findings of ...
attorney trial referees. See Practice Book § 443; *849
Rostenberg–Doern Co. v. Weiner, 17 Conn.App. 294, 299,
552 A.2d 827 (1989). This court has articulated that attorney
trial referees and factfinders share the same function ... whose
determination of the facts is reviewable in accordance with
well established procedures prior to the rendition of judgment
by the court.” (Citations omitted; internal quotation marks
omitted.) Wilcox Trucking, Inc. v. Mansour Builders, Inc., 20
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Conn.App. 420, 423–24, 567 A.2d 1250 (1989), **943  cert.
denied, 214 Conn. 804, 573 A.2d 318 (1990).

“The factual findings of a [trial referee] on any issue are
reversible only if they are clearly erroneous.... [A reviewing
court] cannot retry the facts or pass upon the credibility of the
witnesses.... Holy Trinity Church of God in Christ v. Aetna
Casualty & Surety Co., 214 Conn. 216, 223, 571 A.2d 107
(1990). Rosick v. Equipment Maintenance & Service, Inc.,
33 Conn.App. 25, 40–41, 632 A.2d 1134 (1993). A finding
of fact is clearly erroneous when there is no evidence in the
record to support it ... or when although there is evidence
to support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mistake
has been committed.” (Citations omitted; internal quotation
marks omitted.) Farrell v. Farrell, 36 Conn.App. 305, 309,
650 A.2d 608 (1994).

Our review of the record convinces us that the referee was
not clearly erroneous in his finding that the choice of law
provision had not been obtained by improper means. See
Campisano v. Nardi, 212 Conn. 282, 285, 562 A.2d 1 (1989).
The antenuptial agreement contains an explicit “Governing
Law” provision that states that “[a]ll matters affecting the
interpretation of this Agreement and the rights of the parties
shall be governed by the law of the State of New York.”
Both parties were experienced business people. The referee
found that Corriss had reviewed the agreement with the
plaintiff briefly before she signed it and had explained that the
agreement was created pursuant to New York law *850  and
would be interpreted accordingly. Finally, the referee found
that the plaintiff had been prepared to sign the agreement
regardless of what it said. Such findings adequately support
the referee's conclusion that the choice of law provision had
not been obtained by fraud or undue influence.

B

The plaintiff's second argument in connection with the choice
of law provision is based on § 187 of the Restatement.
The plaintiff contends that an application of New York law
in the present case would be contrary to a fundamental
policy of Connecticut concerning the validity of antenuptial
agreements and, therefore, may not be given effect. We are
not persuaded.

[3]  We conclude, in accordance with § 187 of the
Restatement, that parties to a contract generally are allowed

to select the law that will govern their contract, unless either:
“(a) the chosen state has no substantial relationship to the
parties or the transaction and there is no other reasonable basis
for the parties' choice, or (b) application of the law of the
chosen state would be contrary to a fundamental policy of a
state which has a materially greater interest than the chosen
state in the determination of the particular issue and which,
under the rule of § 188, would be the state of the applicable
law in the absence of an effective choice of law by the

parties.”10 Applying this test to the facts of the presentcase,
*851  we conclude that the parties' choice of New York law

was valid and, therefore, was properly given effect.

**944  [4]  The first requirement that must be met in order
to satisfy § 187 of the Restatement is that the state whose
law is selected must have a substantial relationship to the
parties or the transaction, or that there be some reasonable
basis for the parties' choice. On the basis of the referee's
factual findings, the trial court concluded that New York has a
substantial relationship to the parties. We agree with the trial
court. The plaintiff was at all times a New York resident and
conducted many of her affairs in New York. The decedent
spent weekdays in New York and maintained a business in
New York. Furthermore, the agreement was executed at the
decedent's attorney's office, which is located in New York.

The second requirement is that the application of the law
of the chosen state must not violate a fundamental policy
of the state that (1) has a greater material interest in the
determination of the issue, and (2) is the state whose law
would be applied in the absence of a choice by the parties.
Thus, we need consider the relative policy interests only if
Connecticut has a materially greater interest than New York
in deciding the validity of the antenuptial agreement.

[5]  In light of the referee's findings, the trial court
determined that Connecticut did not have a materially greater
*852  interest than New York, so as to trigger an inquiry

into the relative policy interests. We agree. Although there
were significant contacts with Connecticut, including the
facts that the marriage took place in Connecticut, that the
decedent was a Connecticut resident, and that his estate is
in probate in Connecticut, these contacts are not “materially
greater” than the contacts with New York. In view of the
numerous contacts, as set forth earlier in this opinion, between
the parties, the agreement and the state of New York, we
conclude that Connecticut does not have a materially greater
interest in the enforceability of the agreement than New York.
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Accordingly, we conclude that the trial court properly upheld
the parties' choice of New York law.

II

Having determined that the agreement must be interpreted in
accordance with the law of New York, we now turn to the
plaintiff's claim that even if we were to assume that New
York law applies, the trial court improperly concluded that
the agreement was valid. Specifically, the plaintiff contends
that New York recognizes that the parties to an antenuptial
agreement stand in a confidential relationship to each other
and that, therefore, once some evidence indicating unfairness
has been introduced, the burden of proving the validity of the
agreement shifts to the party seeking its enforcement, who
must show that it was entered into knowingly and in good
faith. We disagree.

The law in New York with regard to the enforcement of
antenuptial agreements is clear. “Under prevailing law and
public policy, a duly executed antenuptial agreement is given
the same presumption of legality as any other contract,
commercial or otherwise. It is presumed to be valid in the
absence of fraud.... A party seeking to attack the validity
of the agreement has the burden of coming forward with
the evidence *853  showing fraud.... Where an antenuptial
agreement becomes the subject of litigation the courts will
exercise rigid scrutiny in exploring the circumstances within
which such agreement was made ... [b]ut, in the absence of
proof of facts from which concealment or imposition may
reasonably be inferred, fraud will not be presumed.... Such a
presumption must have as its basis evidence of overreaching
—the concealment of facts, misrepresentation or some other
form of deception.” (Citations omitted; internal quotation
marks omitted.) In the Matter of Sunshine, supra, 51 A.D.2d
at 327–28, 381 N.Y.S.2d 260.

[6]  The referee found that there was nothing in the record
“to supply any evidence of coercion or undue influence
by either [the decedent] or his attorney,” and that the
plaintiff had not established fraud or overreaching. These
findings are supported by the record and are not, therefore,
clearly erroneous. The parties were both experienced business
people; Corriss informed the plaintiff of the scope of
the agreement; the agreement incorporated full financial
disclosure by the parties; and the plaintiff had decided prior
to the meeting that she would **945  sign the agreement
regardless of what it said. Thus, because there was no

evidence of fraud or overreaching, we agree with the trial
court that the agreement is enforceable as a valid contract
under New York law.

The plaintiff relies on two cases, both of which were decided
in New York prior to 1900; Graham v. Graham, 143 N.Y. 573,
38 N.E. 722 (1894); Pierce v. Pierce, 71 N.Y. 154 (1877);
in support of her argument that a confidential relationship
exists between the parties to an antenuptial agreement, which
shifts the burden of proving its validity to the party seeking its
enforcement. As the referee concluded, however, these cases
are no longer the current law of the state of New York.

*854  The Appellate Division of the Supreme Court of New
York addressed an argument similar to that raised by the
plaintiff in the present case with regard to the burden of
proving the validity of an antenuptial agreement. See In the
Matter of Liberman, 4 A.D.2d 512, 516–17, 167 N.Y.S.2d 158
(1957), aff'd, 5 N.Y.2d 719, 152 N.E.2d 665, 177 N.Y.S.2d
707 (1958). In that case, the court stated: “In the absence
of proof by petitioner that she was induced to execute the
waiver because of fraud or overreaching on the part of the
decedent, the waiver must be held valid (Matter of Phillips,
293 N.Y. 483 [58 N.E.2d 504 (1944) ] ).... Petitioner relies
on Pierce v. Pierce, [supra, 71 N.Y. 154] but in that case
there was conclusive proof of fraud and deception on the
part of the decedent which had induced the wife to enter into
the prenuptial agreement. It should be noted that at the time
the Pierce case was decided (1877), antenuptial agreements
were presumed to be invalid unless proven otherwise. Now,
however, in view of the expression of public policy by the
Legislature in amending section 18 of the Decedent Estate
Law ... that presumption no longer exists and a prenuptial
agreement is presumed to be valid in the absence of proof
of fraud, concealment or imposition....” (Citations omitted;
internal quotation marks omitted.) In the Matter of Liberman,
supra, 4 A.D.2d at 516–17, 167 N.Y.S.2d 158. It is clear
that the present state of the law in New York is reflected in
Sunshine and that, therefore, the trial court's determination
that the antenuptial agreement was valid was proper.

The judgment is affirmed.

In this opinion the other Justices concurred.

All Citations
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Footnotes
1 The antenuptial agreement was executed in the presence of a witness and acknowledged before a notary public. It

provides that each party can own, hold and freely dispose of all real and personal property owned at the time of the
agreement or acquired thereafter by gift, free from all rights of the other; that each party can dispose of all real and personal
property upon death by will, testamentary substitute, or any other arrangement as if the parties had never been married;
that each party waived, released and renounced all interest in the other party's estate; and that neither party would contest
the will of the other. Further, the agreement provides that the plaintiff waived the right to legal counsel and acknowledged
that, in light of the voluntary and knowledgeable nature of the waiver, she would not claim that the agreement was void
and unenforceable. Finally, the agreement provides that both parties acknowledge that the agreement was fair, equitable,
and entered into voluntarily, not as a result of duress or undue influence.

2 The Probate Court determined that the agreement was valid and enforceable and that, therefore, in accordance with
General Statutes § 45a–436(f), which provides that the statutory share of a spouse's estate may be waived by a written
agreement, the plaintiff had no right to share in the decedent's estate.

3 See General Statutes § 45a–437, which provides in relevant part: “Intestate succession. Distribution to spouse. (a) If
there is no will, or if any part of the property, real or personal, legally or equitably owned by the decedent at the time of
his or her death, is not effectively disposed of by the will or codicil of the decedent, the portion of the intestate estate of
the decedent ... which the surviving spouse shall take is ...

“(4) If there are surviving issue of the decedent one or more of whom are not issue of the surviving spouse, one-half of
the intestate estate absolutely.”

4 General Statutes § 45a–186 provides in relevant part: “Appeals from probate. Any person aggrieved by any order, denial
or decree of a court of probate in any matter ... may appeal therefrom to the superior court for the judicial district in which
such court of probate is held....”

5 See General Statutes § 52–434.

6 Simultaneously with the signing of the agreement, the plaintiff was presented with a letter that stated that on several
occasions she had been told that she should retain independent counsel but had freely elected not to do so. The referee
found that the contents of this letter were untrue and rejected the letter as an effective waiver of anything. The referee
further concluded, however, that the letter did not rise to the level of fraud because it had induced nothing and had been
neither believed nor relied upon by the parties.

7 Section 187 of the Restatement (Second) of Conflict of Laws (1971), provides in relevant part: “Law of the State Chosen
by the Parties ...

“(2) The law of the state chosen by the parties to govern their contractual rights and duties will be applied, even if the
particular issue is one which the parties could not have resolved by an explicit provision in their agreement directed to
that issue, unless either

“(a) the chosen state has no substantial relationship to the parties or the transaction and there is no other reasonable
basis for the parties' choice, or

“(b) application of the law of the chosen state would be contrary to a fundamental policy of a state which has a materially
greater interest than the chosen state in the determination of the particular issue and which, under the rule of § 188,
would be the state of the applicable law in the absence of an effective choice of law by the parties.”

Comment (b) to § 187 of the Restatement (Second) provides: “Impropriety or mistake. A choice-of-law provision, like any
other contractual provision, will not be given effect if the consent of one of the parties to its inclusion in the contract was
obtained by improper means, such as by misrepresentation, duress, or undue influence, or by mistake.”
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Section 201 of the Restatement (Second) of Conflict of Laws (1971), provides: “Misrepresentation, Duress, Undue
Influence and Mistake

“The effect of misrepresentation, duress, undue influence and mistake upon a contract is determined by the law selected
by application of the rules of §§ 187–188.”

8 Section 188 of 1 Restatement (Second) of Conflict of Laws (1971), provides in relevant part: “Law Governing in Absence
of Effective Choice by the Parties....

“(2) In the absence of an effective choice of law by the parties (see § 187), the contacts to be taken into account in
applying the principles of § 6 to determine the law applicable to an issue include:

“(a) the place of contracting,

“(b) the place of negotiation of the contract,

“(c) the place of performance,

“(d) the location of the subject matter of the contract, and

“(e) the domicil, residence, nationality, place of incorporation and place of business of the parties.

“These contacts are to be evaluated according to their relative importance with respect to the particular issue.”

9 Because we conclude that the New York choice of law provision was valid, we need not reach the plaintiff's claims in
connection with the validity of the antenuptial agreement under Connecticut law.

10 Many other jurisdictions have adopted § 187 of the Restatement. See, e.g., Moore v. Subaru of America, 891 F.2d 1445,
1449 (10th Cir.1989); Uniwest Mortgage Co. v. Dadecor Condominiums, Inc., 877 F.2d 431, 435–36 (5th Cir.1989); Tele–
Save Merchandising Co. v. Consumers Distributing Co., Ltd., 814 F.2d 1120, 1122–25 (6th Cir.1987); Woodling v. Garrett
Corp., 813 F.2d 543, 551 (2d Cir.1987); Shipley Co. v. Clark, 728 F.Sup. 818, 825 (D.Mass.1990); Economu v. Borg–
Warner Corp., supra, 652 F.Supp. at 1248; Cherry, Bekaert & Holland v. Brown, 582 So.2d 502, 507 (Ala.1991); In re
Estate of Levine, 145 Ariz. 185, 189, 700 P.2d 883 (App.1985); Sekeres v. Arbaugh, 31 Ohio St.3d 24, 25, 508 N.E.2d
941 (1987).

Such a rule is supported by the rationale set forth in comment (e) to § 187 of the Restatement, which provides: “Prime
objectives of contract law are to protect the justified expectations of the parties and to make it possible for them to foretell
with accuracy what will be their rights and liabilities under the contract. These objectives may best be attained in multistate
transactions by letting the parties choose the law to govern the validity of the contract and the rights created thereby. In
this way, certainty and predictability of result are most likely to be secured. Giving parties this power of choice is also
consistent with the fact that, in contrast to other areas of the law, persons are free within broad limits to determine the
nature of their contractual obligations.”

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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State of California 

FAMILY CODE 

Section  1615 

1615. (a)  A premarital agreement is not enforceable if the party against whom 
enforcement is sought proves either of the following: 

(1)  That party did not execute the agreement voluntarily. 
(2)  The agreement was unconscionable when it was executed and, before execution 

of the agreement, all of the following applied to that party: 
(A)  That party was not provided a fair, reasonable, and full disclosure of the 

property or financial obligations of the other party. 
(B)  That party did not voluntarily and expressly waive, in writing, any right to 

disclosure of the property or financial obligations of the other party beyond the 
disclosure provided. 

(C)  That party did not have, or reasonably could not have had, an adequate 
knowledge of the property or financial obligations of the other party. 

(b)  An issue of unconscionability of a premarital agreement shall be decided by 
the court as a matter of law. 

(c)  For the purposes of subdivision (a), it shall be deemed that a premarital 
agreement was not executed voluntarily unless the court finds in writing or on the 
record all of the following: 

(1)  The party against whom enforcement is sought was represented by independent 
legal counsel at the time of signing the agreement or, after being advised to seek 
independent legal counsel, expressly waived, in a separate writing, representation by 
independent legal counsel. The advisement to seek independent legal counsel shall 
be made at least seven calendar days before the final agreement is signed. 

(2)  One of the following: 
(A)  For an agreement executed between January 1, 2002, and January 1, 2020, the 

party against whom enforcement is sought had not less than seven calendar days 
between the time that party was first presented with the final agreement and advised 
to seek independent legal counsel and the time the agreement was signed. This 
requirement does not apply to nonsubstantive amendments that do not change the 
terms of the agreement. 

(B)  For an agreement executed on or after January 1, 2020, the party against whom 
enforcement is sought had not less than seven calendar days between the time that 
party was first presented with the final agreement and the time the agreement was 
signed, regardless of whether the party is represented by legal counsel. This 
requirement does not apply to nonsubstantive amendments that do not change the 
terms of the agreement. 



(3)  The party against whom enforcement is sought, if unrepresented by legal 
counsel, was fully informed of the terms and basic effect of the agreement as well as 
the rights and obligations the party was giving up by signing the agreement, and was 
proficient in the language in which the explanation of the party’s rights was conducted 
and in which the agreement was written. The explanation of the rights and obligations 
relinquished shall be memorialized in writing and delivered to the party prior to 
signing the agreement. The unrepresented party shall, on or before the signing of the 
premarital agreement, execute a document declaring that the party received the 
information required by this paragraph and indicating who provided that information. 

(4)  The agreement and the writings executed pursuant to paragraphs (1) and (3) 
were not executed under duress, fraud, or undue influence, and the parties did not 
lack capacity to enter into the agreement. 

(5)  Any other factors the court deems relevant. 
(Amended by Stats. 2019, Ch. 193, Sec. 1.  (AB 1380)  Effective January 1, 2020.) 
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In re ESTATE OF Luis Joaquin

NICOLE SANTOS, Deceased.

Lourdes S. NICOLE, Appellant,

v.

Katherine NICOLE–SAURI, Isabel Nicole–

Sauri and Eugenie Nicole–Sauri, Appellees.

No. 93–1163.
|

Jan. 4, 1995.

Synopsis
Decedent's children from former marriage petitioned to
surcharge surviving spouse for breach of fiduciary duty while
spouse acted as personal representative of estate. The Circuit
Court, Broward County, John A. Miller, J., upheld prenuptial
agreement executed in Puerto Rico and required spouse
to return all property transferred during marriage. Spouse
appealed. The District Court of Appeal, Polen, J., held that:
(1) law of Puerto Rico applied to prenuptial agreement; (2)
remand was required for determination of whether Florida
homestead law controlled; (3) abandonment or modification
of agreement were not defenses under laws of Puerto Rico;
and (4) children were not estopped from challenging transfers
made during marriage.

Affirmed in part, reversed in part, remanded and question
certified.

Warner, J., dissented and filed opinion.

West Headnotes (11)

[1] Contracts What law governs

Forum court must initially apply its own conflict
of law rule with respect to contract in order to
determine the law it must apply.

3 Cases that cite this headnote

[2] Contracts What law governs

Contracts What law governs

Conflict of law rules for contract require that
laws of place in which contract is made governs
matters of execution, interpretation and validity
when place of making and performing contract
are not the same.

6 Cases that cite this headnote

[3] Contracts What law governs

Knowledge that contract will be governed by
laws of place contract is made is imputed to
contracting parties unless contract provides to
the contrary.

[4] Real Property Conveyances What law
governs

Laws of situs of real and personal property
generally govern the property's transfer,
alienation and descent as well as parties'
capacities to contract with regard to that property.

[5] Marriage and Cohabitation Particular
Cases and Contexts

Puerto Rico law applied when interpreting
antenuptial agreement following husband's death
given that agreement was executed in Puerto
Rico, even though husband resided in Florida and
owned personal property in Florida at his death.

3 Cases that cite this headnote

[6] Courts Comity between courts of different
states

Florida's courts may depart from rule of comity
where necessary to protect its citizens or to
enforce some paramount rules of public policy.

5 Cases that cite this headnote
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[7] Homestead Loss or relinquishment of right
in general

Homestead Contracts waiving right in
general

Protection of homestead from alienation cannot
be waived by contract or otherwise. West's F.S.A.
Const. Art. 10, § 4.

1 Cases that cite this headnote

[8] Homestead What law governs

Citizen's right to homestead protection is
paramount rule of public policy that may
justify Florida court's departure from otherwise
applicable rule of comity. West's F.S.A. Const.
Art. 10, § 4.

5 Cases that cite this headnote

[9] Appeal and Error Particular Issues

Remand was required for determination of
whether surviving spouse's Florida home was
homestead property, the disposition of which
is governed by Florida law, notwithstanding
prenuptial agreement which was governed by
law of Puerto Rico. West's F.S.A. Const. Art. 10,
§ 4.

4 Cases that cite this headnote

[10] Marriage and Cohabitation Modification

Neither abandonment nor modification are
defenses under Puerto Rico law to prenuptial
agreement and, thus, defenses did not apply to
agreement executed in Puerto Rico despite fact
that now deceased husband resided in Florida
at death and Florida law recognized disputed
defenses to agreement.

6 Cases that cite this headnote

[11] Estoppel Knowledge of facts

Wife of deceased had actual knowledge that
laws of Puerto Rico applied to antenuptial
agreement and distribution of property following
husband's death and, thus, children from

husband's previous marriage were not estopped
from challenging transfers of property to wife
made during marriage, in violation of law of
Puerto Rico.

1 Cases that cite this headnote

Attorneys and Law Firms

*278  Eduardo N. Colon and Robert W. Crawford, Fort
Lauderdale, for appellant.

Linda Ann Wells and William J. Palmer of Fine Jacobson
Schwartz Nash & Block, Miami, for appellees.

Opinion

POLEN, Judge.

Lourdes S. Nicole, wife of the decedent and personal
representative of decedent's estate, appeals from a partial
summary judgment entered in favor of appellees, Katherine
Nicole–Sauri, Isabel Nicole–Sauri and Eugenie Nicole–Sauri.
Appellees petitioned below to surcharge appellant for breach
of fiduciary duty in connection with decedent's estate. The
court held that a prenuptial agreement that appellant and
the decedent spouse executed in Puerto Rico determining
her rights to certain assets accumulated during the marriage
would be subject to interpretation under Puerto Rican law.
This ruling had the effect of requiring appellant to return to
the decedent's estate all assets transferred from decedent to
her during the marriage and left for further determination only

the identification and nature of the assets.1 We affirm in part,
reverse in part and remand.

The decedent, Dr. Luis Joaquin Nicole Santos and appellant
(respondent below), Lourdes Santiago Santos, were married
in Ponce, Puerto Rico, on January 4, 1969, while they were
residents of Puerto Rico. Prior to their marriage, the parties
entered into a prenuptial agreement. At that time, the decedent
was 66 years old and recently divorced from his first wife, by
whom he had three children, Katherine, Isabel and Eugenie
Nicole–Sauri, appellees. The decedent was an optometrist,
farmer and merchant and possessed substantial assets at the
time the parties married. Appellant, on the other hand, was
a secretary who possessed no assets. After the marriage, the
parties continued to live in Puerto Rico until 1981, at which
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time they moved to Florida. In 1985, however, they returned
to Puerto Rico until 1988.

Decedent's Last Will and Testament, dated April 19, 1988,
was executed in Puerto Rico in accordance with the Civil

Code of Puerto Rico.2 The decedent devised one-third of his
*279  estate to be equally divided between the six children

of his two marriages (or equally between all of his children,
should additional children be declared by court decree),
one-third of his estate to be equally divided between the
three children of his second marriage, and the remaining
discretionary one-third as provided in “c,” above, to appellant
herein. Appellant's one-third was to go to her after providing
two club ownerships to his son by his second marriage (valued
at approximately $500 total), as well as a house and lot valued
at $65,000 to appellant. Four months after executing his Last
Will and Testament, Santos executed a power of attorney to
appellant. The following month, appellant and the decedent
returned to Florida where they resided until decedent's death
on May 20, 1989, at age 86.

On July 19, 1989, the Will was admitted to probate in Puerto
Rico, after appellant petitioned for its administration. On
September 7, 1989, the Will was also admitted to probate in
Broward County. Letters of administration were entered in
both jurisdictions appointing appellant, Lourdes S. Nicole, as
Personal Representative. At the time of his death, Dr. Nicole's
probate estate consisted of real property in Puerto Rico with
an approximate value of $240,000, and personal property in
Florida with an approximate value of $8,000, according to
appellant's listing of the decedent's assets. Appellant listed no
assets transferred directly to her by the decedent during their
marriage, nor did she list assets transferred indirectly by virtue
of her exercise of the power of attorney.

From the commencement of the marriage, the parties' joint
assets consisted of social security benefits which they
commingled and which the decedent invested along with
other monies, including $400,000 the parties won as a result
of a lottery ticket they purchased jointly in March, 1977. The
house to which appellees/petitioners referred to in the Petition
to Surcharge was titled to appellant.

Appellees alleged in their petition to surcharge that appellant
had violated the prenuptial agreement. The agreement
provided that the parties' property, whenever or however
acquired, would be kept separate and apart. Appellees alleged
that appellant had failed to do this when she transferred certain
property to her name during the marriage prior to decedent's

death. The petition further alleged that said transfer violated
not only the prenuptial agreement, but also violated the Civil

Code of the Commonwealth of Puerto Rico.3 As personal
representative of the estate, appellant had breached her duty
to take possession of all the property or assets belonging
to the estate and her duty to maintain an action to recover
possession of said property if the holder refused to relinquish
same. The petition further stated that appellant personally had
possession of property belonging to the estate and had failed
to relinquish the property. As such, appellees also claimed that
appellant had acted in bad faith.

In her response to the Petition for Surcharge, appellant
admitted that she executed the prenuptial agreement, but
raised several affirmative defenses, all of which were stricken
by the trial court by orders dated January 7, 1992, and June 9,
1992. Pursuant to requests from both appellant and appellees,
the trial court took judicial notice of certain portions of the
Civil Code of Puerto Rico. The trial court found that the
prenuptial agreement was governed by the laws of Puerto
Rico and that appellant's affirmative defense of abandonment
(i.e., that she and the decedent had abandoned the prenuptial
agreement prior to his death) was not available under Puerto
Rican law. The second order struck appellant's defense of
estoppel (appellant claimed in her response that petitioners
*280  /appellees could not seek any relief which would not

be available to the decedent and were therefore barred by the
doctrine of estoppel).

Pursuant to appellees' subsequent Motion for Partial
Summary Judgment, the trial court, in granting same, found
in pertinent part:

1. There are no genuine triable issues of material fact with
respect to the matters raised in Petitioner's Motion for
Partial Summary Judgment.

2. It is undisputed that Decedent and Respondent entered
into the antenuptial agreement at issue in Puerto Rico.

3. It is undisputed that, as of the date of the antenuptial
agreement, Respondent had no money or property of any
kind.

4. It is undisputed that Decedent and Respondent
never entered into a subsequent agreement affecting the
antenuptial agreement.

The court noted that it had previously ruled that the laws of
Puerto Rico governed the antenuptial agreement and, under
Puerto Rican law, the agreement could not be changed or
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abandoned by the decedent and appellant. As a result, all of
appellant's transfers of property that was properly part of the
decedent's estate were null and void, except for “moderate
gifts bestowed on festive days for the family.” The trial court
entered partial summary judgment for appellees and ordered
that all assets or the fruits its thereof in appellant's possession
which in any way originated from the decedent's assets be
returned to the estate to allow them to pass pursuant to the
decedent's Last Will and Testament. The court also ordered
that the nature and amount of the assets to be returned by
appellant to the estate would be determined at a subsequent
hearing, after which judgment concerning those issues would
be entered.

[1]  [2]  [3]  The forum court must initially apply its own
conflict of law rule with respect to a contract in order to
determine the law it must apply. See Jemco, Inc. v. United
Parcel Service, 400 So.2d 499 (Fla. 3d DCA 1981), rev.
denied, 412 So.2d 466 (Fla.1982). In the case of contract,
Florida follows the conflicts of laws rule that the United
States Supreme Court established in Scudder v. Union Nat'l
Bank, 91 U.S. 406, 23 L.Ed. 245 (1876), which holds that in
cases where the place of making the contract and performing
it are not the same, then the laws of the place in which it
was made shall govern matters of execution, interpretation
and validity. Id. at 411. The Florida Supreme Court follows
this rule. See Sturiano v. Brooks, 523 So.2d 1126, 1129–1130
(Fla.1988). The Sturiano Court recognized that the lex loci
contractus rule is inflexible, but stated that the inflexibility
was necessary to ensure stability in contracts. Under Sturiano,
the knowledge that their contract will be governed by the laws
of the place the contract is made, is imputed to the contracting
parties, unless the contract provides to the contrary. The
court reasoned that parties have a right to know what their
agreement provides and reaffirmed that lex loci contractus is
not an outdated doctrine. Id. at 1129–1130.

[4]  [5]  Appellant relies on cases that involve real property
principles to avoid application of Sturiano and hence, to
avoid application of Puerto Rican laws. However, appellant
provides no authority to require a different result. It is
well-settled that the laws of the situs of real and personal
property generally govern the property's transfer, alienation
and descent as well as the parties' capacities to contract
with regard to that property. See Kyle v. Kyle, 128 So.2d
427 (Fla. 2d DCA 1961), cert. discharged, 139 So.2d 885
(Fla.1962). As a result, it follows that contracts involving the
transfer of real property, or that attempt to create, transfer
or somehow affect title to real property would be governed

by the laws of the place where the property is situated.
This is distinguishable from the instant scenario, however,
where the antenuptial contract regulates the parties' interests

in each others' properties. Kyle makes this distinction clear.4

Because in the instant case the ante *281  nuptial agreement
determined the parties' rights in certain property, that contract
must be governed by the laws of Puerto Rico.

We further hold that the fact of property being brought to
Florida from Puerto Rico does not affect the outcome of
this “conflicts of law” issue. See Quintana v. Ordono, 195
So.2d 577 (Fla. 3d DCA 1967), cert. discharged, 202 So.2d
178 (Fla.1967); In re Siegel's Estate, 350 So.2d 89 (Fla. 4th

DCA 1977), writ discharged, 366 So.2d 425 (Fla.1978).5

The Quintana Court held that the law of the situs controls
the property within its borders, but “one spouse's interests
in movables acquired by the other during the marriage are
determined by the law of the domicile of the parties when
the movables are acquired.” Id. at 579–580. The court held
that this rule applied where the money used to purchase the
movables was earned from services rendered in a place other
than the place of domicile. Otherwise, there would be no
logical method of determining marital interest in movables.

In Siegel, the court needed to determine ownership of a note
and mortgage, where the husband sold a parcel of property
he owned alone and took back a purchase money mortgage
in both his name and his wife's. The property was located
in New York, where the couple lived at the time. They later
moved to Florida, where Mr. Siegel died. Under Florida law,
where a note and mortgage is titled under the names of a
husband and wife, a tenancy by the entireties is created and
it becomes the wife's property upon the husband's death. In
New York, however, the same facts would lead to one-half
passing to the wife and one-half passing to the husband's
estate. The issue before this court was therefore whether
ownership of a promissory note and mortgage, held in an
estate by the entireties by spouses residing and domiciled in
Florida at the time of the husband's death, was determined
by the laws of Florida, or by New York law, the latter being
where the property was located and the note and mortgage
were executed. The Siegel court determined that to answer
the question, it must first decide whether the promissory note
and mortgage were “movables,” which would render them
personal property. Personal property follows the owner to and
is governed by the state of the owner's domicile. On the other
hand, an “immovable” is governed by the laws of the state
in which the immovable is situated. The court resolved the
question as follows:
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[w]hile it is obvious that the only relationship between
the note and mortgage and the State of Florida is the
fact that the holder died domiciled in this state, and that
any litigation concerning construction of these interests
would be pursuant to New York law, it is the opinion of
this Court that the property is a “movable” and would pass
under the law of the State of Florida.

350 So.2d at 91 (emphasis added) Thus, the result the
trial court reached in the instant case is consistent with the
reasoning in Siegel.

[6]  Appellant challenges the trial court's ruling on public
policy grounds. We agree that Florida courts may depart from
the rule of comity where necessary to protect its citizens or
to enforce some paramount rules of public policy. See e.g.,
Kellogg–Citizens Nat'l Bank v. Felton, 145 Fla. 68, 199 So.
50 (1940). However, it has also been held that just because
the law differs between Florida and another jurisdiction does
not in itself bar application of foreign law. See  *282
Warner v. Florida Bank & Trust Co., 160 F.2d 766, 772
(5th Cir.1974). In fact, in Continental Mortgage Investors
v. Sailboat Key, 395 So.2d 507, 509 (Fla.1981), the court
held that contracts charging interest rates that were usurious
under Florida law, where executed in another state, did not
sufficiently offend Florida public policy to warrant applying
Florida law. Similarly, in Herron v. Passailaigue, 92 Fla.
818, 110 So. 539, 542 (1926), the court held that the public
policy interest must be of paramount importance to warrant
application of Florida law. In the Sturiano case, the supreme
court applied New York law, notwithstanding that said law
precluded one spouse's recovery in an action against the other
spouse unless the insurance policy expressly provided for the
claim, and Florida law did not have that limitation. 523 So.2d
1126. Compare, Gillen v. United Servs. Auto. Ass'n, 300 So.2d
3 (Fla.1974). In that case, the Florida Supreme Court refused
to apply New Hampshire law because New Hampshire
permitted an insurer to refuse coverage under a policy where
the claimant possessed other insurance coverage. Florida law
expressly prohibited this provision, which is not the same as
a mere difference or silence by the legislature on the matter.
The Florida Legislature unequivocally prohibited what New
Hampshire allowed.

[7]  [8]  [9]  We find merit in appellant's public policy
argument as it may apply to the parties' home in Plantation,
Florida. A citizen's right to homestead protection under our
constitution is considered a paramount rule of public policy
that would justify our departure from the otherwise applicable
rule of comity. See Sherbill v. Miller Manufacturing Co., 89

So.2d 28 (Fla.1956). Protection of homestead from alienation
cannot be waived by contract or otherwise. Id. at 31; see art.

X, Sec. 4, Fla. Const.6 That home was titled in appellant's
name and she resided therein whenever the parties were in
Plantation, Florida. On remand, we direct the trial court to
determine whether the Plantation, Florida home is homestead
property.

[10]  Appellant's argument that the prenuptial agreement
was abandoned or modified prior to the decedent's death is
without merit. Neither party disputes that Puerto Rico does
not recognize those defenses under the circumstances. Having
held that Puerto Rican law applies on this issue, we find that
appellant's Florida cases do not control.

[11]  We also reject appellant's argument that appellees
were estopped from obtaining relief below that the decedent
himself could not have obtained under Puerto Rican law.
Appellant did not plead estoppel with sufficient specificity.
See Florida Dept. of Transportation v. Dardashti Properties,
605 So.2d 120 (Fla. 4th DCA 1992), rev. denied, 617
So.2d 318 (Fla.1993), and Southeast Grove Management v.
McKiness, 578 So.2d 883, 886 (Fla. 1st DCA 1991). Further,
had appellant sufficiently pled estoppel, she also could not
have prevailed on the merits. Contrary to what appellant
argues, she, as personal representative of the estate, and
not appellees, stands in the decedent's shoes. Thus, estoppel
would not and could not apply to appellees in the manner
in which appellant claims it does in this case. In any event,
appellant could not legitimately raise the affirmative defense
of estoppel because she had actual or constructive knowledge
at the time a transfer was made that such a transfer was
flawed. See e.g. Schueler v. Franke, 522 So.2d 904 (Fla. 2d
DCA 1988), rev. denied, 534 So.2d 399 (Fla.1988). Appellant
was a party to the antenuptial agreement and therefore had
actual knowledge that the agreement required that property
distribution would be subject to the laws of Puerto Rico.
Sturiano, 523 So.2d at 1129–1130.

Lastly, we disagree with appellant that reversal and remand is
required for the trial court to determine whether she acted in
bad faith, which she contends must be done before *283  she
can be found to have breached her fiduciary duty as personal
representative. No one disputes that such a determination is
irrelevant under the laws of Puerto Rico.

Accordingly, we reverse and remand to the trial court
with directions to determine whether appellant's Plantation,
Florida home is homestead property under the Florida
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Constitution.7 Sherbill. The partial summary judgment is
affirmed in all other respects.

In light of Judge Warner's dissent, we also certify the
following question to the supreme court as being of great
public importance:

DOES THE DOCTRINE OF LEX LOCI
CONTRACTUS GOVERN THE RIGHTS AND
LIABILITIES OF THE PARTIES IN DETERMINING
THE APPLICABLE LAW ON AN ISSUE
OF THE VALIDITY OF AN ANTENUPTIAL
CONTRACT PRECLUDING CONSIDERATION OF
THE SIGNIFICANT RELATIONSHIPS OF THE
PARTIES TO FLORIDA OR THE SUBJECT MATTER
OF THE CONTRACT?

GLICKSTEIN, J., concurs.

WARNER, J., dissents with opinion.

WARNER, Judge, dissenting with opinion.
The majority's opinion is premised on its conclusion that
Florida follows the doctrine of lex loci contractus in all
contract conflicts of law questions. It cites Sturiano v. Brooks,
523 So.2d 1126 (Fla.1988) for that proposition. However,
Sturiano involved an automobile insurance policy and the
question certified to the court was:

DOES THE LEX LOCI CONTRACUS RULE GOVERN
THE RIGHTS AND LIABILITIES OF THE PARTIES
IN DETERMINING THE APPLICABLE LAW ON AN
ISSUE OF INSURANCE COVERAGE, PRECLUDING
CONSIDERATION BY THE FLORIDA COURTS OF
OTHER RELEVANT FACTORS, SUCH AS THE
SIGNIFICANT RELATIONSHIP BETWEEN FLORIDA
AND THE PARTIES AND/OR THE TRANSACTION?

Id. at 1128. The decision of the supreme court was limited in
its application to automobile insurance policies:

For these reasons, we answer the certified question
concerning conflict of laws in the affirmative, limiting
that answer to situations involving automobile insurance
policies. (emphasis supplied)

Id. at 1130. In concurring with the result, Justice Grimes
expressed his inclination to adopt the significant relationship
test with respect to most contracts, although he noted that even
under the significant relationship test the automobile policy in

question in Sturiano would be construed in accordance with
the law of the place of contracting.

In Shapiro v. Associated Intern. Ins. Co., 899 F.2d 1116 (11th
Cir.1990), the Eleventh Circuit, construing what it believed
the law of Florida to be, applied the significant relationship
test to the contract before it. That court recognized that
Sturiano was limited to automobile insurance policies and
did not generally apply the lex loci contractus doctrine to
conflicts questions involving other types of contracts. The
Third District has also distinguished the holding of Sturiano
in Gordon v. Russell, 561 So.2d 603 (Fla. 3d DCA 1990),
and applied the law of Florida in construing a contract,
notwithstanding the fact that the contract was entered into in
New Jersey.

I would adopt the significant relationship test which is, as
Justice Grimes stated in Sturiano, the emerging consensus
of courts and legal scholars. Id. at 1130. See Section 188,
Restatement (Second) of Conflict of Laws (1971).

I would also expand the majority's public policy argument
and apply it to the entire interpretation of the antenuptial
agreement. Florida has a strong public policy of fairness in
the dealings between spouses. Both our case decisions and
statutes bear this out. Certainly if Florida's strong public
policy of protection of its citizens from inequitable insurance
arrangements can avoid the application *284  of a foreign
state's law, as was found in Gillen v. United Services Auto
Ass'n, 300 So.2d 3 (Fla.1974), then I would contend we have
an even greater interest in the protection of our residents
concerning the domestic agreements they enter into.

A similar case to the present one is found in Gustafson v.
Jensen, 515 So.2d 1298 (Fla. 3d DCA 1987). In Gustafson
an antenuptial agreement was executed in Denmark similar to
the one at issue here. The agreement contained no provision
for the wife. The parties moved to Florida where they resided
until they divorced. During the marriage the husband tore up
the agreement but contended in the later dissolution action
that it was error not to uphold the agreement executed in
Denmark. The trial court ruled that Florida law applied. The
Third District held that the trial court was correct because
under a principle of choice-of-laws doctrine, absent proof that
foreign law is different from the law of Florida, the court is
entitled to presume it is the same. In Gustafson the husband
had failed to establish that Danish law was different from the
law of Florida.
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However, the court went on to state:

It should be remembered that the laws of other nations are
enforced by Florida courts only to the extent called for
under principles of comity. Where the foreign sovereign
has no significant interest in the issue being adjudicated,
there is no basis for the invocation of comity. The Florida
Supreme Court has expressly held that the principles of
comity will not apply where the state in which the contract
in dispute was entered into has little or no interest in the
matter or controversy. Gillen v. United Services Auto. Ass'n,
300 So.2d 3 (Fla.1974). Nor will comity be recognized
where to do so would bring harm to a Florida citizen or
would frustrate an established public policy of this state.

Id. at 1300. In the instant case, the antenuptial agreement
appears extremely unfair to the widow. Given the strong
public policy of the state to be fair in relationships between
husband and wife, it is incumbent on the Florida courts

to evaluate this agreement under its laws regarding the
enforcement of prenuptial agreements.

I have not analyzed the facts of this case as to whether the
significant relationship test would result in the application
of Florida law or that of Puerto Rico. The trial court did
not engage in that analysis, and the record is not sufficiently
developed on the necessary predicates to apply the doctrine.
I would hold that the trial court should have applied the
significant relationship test and the public policy test rather
than the doctrine of lex loci contractus to determine whether
Florida law should apply. I would remand to the trial court to
make these determinations.

All Citations

648 So.2d 277, 20 Fla. L. Weekly D114

Footnotes
1 We have jurisdiction under F.R.P. 5.100; see also Estate of Bierman, 587 So.2d 1163 (Fla. 4th DCA 1991) (Rule 5.100

has been consistently interpreted to allow appeals from non-final orders that determine the substantial right of a party
to pursue a claim in the estate).

2 The Code requires that a Will provide:

a. One-third of the estate to be divided in equal shares among all of the decedent's children;

b. One-third of the estate to any or all of the decedent's children;

c. The remaining one-third in any manner the testator desires.

3 The prenuptial agreement was executed in Puerto Rico. Under the agreement's terms, the Civil Code of Puerto Rico
would govern the agreement. The Code provided, in pertinent part, that “[a]ll gifts between spouses bestowed during
the marriage shall be void” and that any property or securities received by an heir, such as a surviving spouse, from the
deceased during the decedent's life, must be brought into the estate after death.

4 In Kyle, the parties executed an antenuptial agreement while residing in Canada that contained a waiver of dower rights.
When the husband thereafter attempted to transfer to his corporation a parcel of real property located in Florida titled
in his name only, the court held that the antenuptial agreement itself did not substitute for a waiver of dower rights
because it had not been executed as required by Florida law. Id. at 430. However, as appellees correctly indicate, this
determination would not affect the husband's ability to bring suit to compel the wife to execute a document to satisfy
Florida's requirements (in that case, the antenuptial agreement, under Florida law, needed to be subscribed to by two
witnesses) in order to give full effect to his rights under the antenuptial agreement.

5 Appellee correctly indicates that appellant miscites this case. She quotes from the opinion but identifies the case as
Nelson v. Winter Park Memorial Hosp. Ass'n, 350 So.2d 91 (Fla. 4th DCA 1977). That opinion appears at page 91 of the
same Southern Reporter volume, but appellant is actually citing to Siegel, which begins on page 89.

6 Exemptions under section 4 inure to the surviving spouse or heirs of the owner. Art. X, 4(b). In this case, the home is titled
in appellant's name. However, given the relative financial circumstances of decedent and appellant, the funds used to
purchase the home may be traceable to decedent. While the antenuptial agreement and Puerto Rico's laws would require
appellant to return the home to decedent's estate, we hold that section 4(c) prevents application of the rule of comity.
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That section provides, in pertinent part, that “[t]he homestead shall not be subject to devise if the owner is survived by
spouse or minor child.”

7 We recognize that the trial court has yet to complete additional judicial labor to determine the nature and number of
specific assets which must be returned to the decedent's estate.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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68 A.D.3d 1807
Supreme Court, Appellate Division,

Fourth Department, New York.

Kristin LUPIEN, Plaintiff–Appellant,

v.

Gordon LUPIEN, Jr., Defendant–Respondent.

Dec. 30, 2009.

Synopsis
Background: Wife filed petition for divorce. The Supreme
Court, Monroe County, Joanne M. Winslow, J., denied
her motion seeking an order determining that the parties'
premarital agreement was not valid and enforceable as an
opting out agreement. Wife appealed.

Holding: The Supreme Court, Appellate Division, held that
agreement was valid and enforceable.

Affirmed.

West Headnotes (1)

[1] Marriage and Cohabitation Validity and
Enforceability

Premarital agreement was valid and enforceable
as an opting-out agreement, absent reason
to disregard parties' intent to apply law
of Massachusetts, where both parties signed
agreement while residing in Massachusetts and
agreement contained a choice of law clause
providing Massachusetts law governed validity
and construction. McKinney's DRL § 236(B)(3).

9 Cases that cite this headnote

Attorneys and Law Firms

**785  Schell & Schell, P.C., Fairport (George A. Schell of
Counsel), for Plaintiff–Appellant.

Karen Smith Callanan, Rochester, for Defendant–
Respondent.

PRESENT: SCUDDER, P.J., HURLBUTT, SMITH, AND
CENTRA, JJ.

Opinion

MEMORANDUM:

*1808  Supreme Court properly denied plaintiff's motion
in this divorce action seeking an order determining that the
parties' premarital agreement is not valid and enforceable as
an opting out agreement pursuant to Domestic Relations Law
§ 236(B)(3). The premarital agreement, which was signed
by the parties in Massachusetts at a time when both parties
resided there, contains a choice of law clause providing
that “[t]he validity and construction of this Agreement
shall be determined in accordance with the laws of the
Commonwealth of Massachusetts.” It is well settled that
courts will enforce a choice of law clause “ ‘so long as
the chosen law bears a reasonable **786  relationship to
the parties or the transaction’ ” (Friedman v. Roman, 65
A.D.3d 1187, 1188, 885 N.Y.S.2d 740, quoting Welsbach
Elec. Corp. v. MasTec N. Am., Inc., 7 N.Y.3d 624, 629,
825 N.Y.S.2d 692, 859 N.E.2d 498). “ [G]iven the ‘strong
public policy favoring individuals ordering and deciding
their own interests through contractual arrangements' ” (Van
Kipnis v. Van Kipnis, 11 N.Y.3d 573, 577, 872 N.Y.S.2d
426, 900 N.E.2d 977, quoting Bloomfield v. Bloomfield, 97
N.Y.2d 188, 193, 738 N.Y.S.2d 650, 764 N.E.2d 950 [internal
quotation marks omitted] ), we see no reason to disregard
the parties' intent to apply the law of Massachusetts, the state
in which the parties resided when they signed the agreement
and the state in which they signed it (see Friedman, 65
A.D.3d at 1188, 885 N.Y.S.2d 740; see generally Lederman
v. Lederman, 203 A.D.2d 182, 612 N.Y.S.2d 851). Finally,
insofar as the statement of the court “that the terms of the
agreement seem clear and reasonable” may be deemed to be a
determination that the terms of the agreement “were fair and
reasonable at the time of the making of the agreement and
are not unconscionable” (Domestic Relations Law § 236[B]
[3] ), we note that the statute expressly provides that such
a determination is to be made “at the time of entry of final
judgment” (id.), and thus such a determination is not to be
made at this juncture of the litigation.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.
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Supreme Court, Appellate Division,
Second Department, New York.

Alexander McKENNA, respondent,

v.

Ann Marie McKENNA, appellant.

Oct. 15, 2014.

Synopsis
Background: Husband brought action for divorce and
ancillary relief. the Supreme Court, Nassau County, Reilly,
J., denied wife's motion to vacate the parties' prenuptial
agreement and for an award of pendente lite maintenance
and counsel fees, and granted husband's cross motion
for summary judgment declaring the parties' prenuptial
agreement to be valid and enforceable. Wife appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] husband demonstrated his prima facie entitlement to
judgment as a matter of law on claim prenuptial agreement
was valid; but

[2] triable issues of fact with regard to agreement's fairness
precluded summary judgment; and

[3] agreement did not bar temporary relief to wife, including
pendente lite maintenance and attorney fees.

Affirmed as modified, and remitted.

West Headnotes (6)

[1] Marriage and Cohabitation Requisites
and validity

An agreement between spouses which is fair on
its face will be enforced according to its terms
unless there is proof of unconscionability, or

fraud, duress, overreaching, or other inequitable
conduct.

10 Cases that cite this headnote

[2] Contracts Unconscionable Contracts

An unconscionable bargain is one which no
person in his or her senses and not under delusion
would make on the one hand, and no honest
and fair person would accept on the other, the
inequality being so strong and manifest as to
shock the conscience and confound the judgment
of any person of common sense.

7 Cases that cite this headnote

[3] Judgment Domestic relations

Husband, in support of summary judgment on
his claim that prenuptial agreement was valid
and enforceable, demonstrated his prima facie
entitlement to judgment as a matter of law
by submitting, inter alia, the agreement, which
appeared fair on its face and set forth express
representations stating that, among other things,
it was not a product of fraud or duress, each party
had made full disclosure to the other and was
represented by independent counsel, and they
had fully discussed and understood its terms.

5 Cases that cite this headnote

[4] Judgment Domestic relations

Triable issues of fact with regard to the fairness
of prenuptial agreement, the circumstances
surrounding its negotiation and execution, and
whether husband had disclosed the value of
his assets, precluded summary judgment on
husband's claim that the agreement, which
provided that each party waived the right to
the other's separate property, including property
acquired from the proceeds of separate property
acquired during marriage, that wife waived any
interest in the marital home and any interest in
husband's annual bonus and retirement account,
and limited husband's maintenance obligation to
a lump sum payment, was valid and enforceable.
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[5] Judgment Domestic relations

Husband's purported financial disclosure to
wife during the five years the parties lived
together prior to the execution of their prenuptial
agreement was, pursuant to the merger clause
in the agreement, precluded from consideration
on husband's motion for summary judgment
on his claim that the agreement was valid
and enforceable, since husband's representations
were not included in and were extrinsic to the
agreement.

2 Cases that cite this headnote

[6] Marriage and Cohabitation Particular
Cases and Contexts

Although the parties' prenuptial agreement
limited wife's rights to obtain spousal support
and waived her rights to attorney fees, it did
not bar temporary relief, including pendente
lite maintenance and attorney fees during the
pendency of divorce litigation.

3 Cases that cite this headnote

Attorneys and Law Firms

**382  Clifford J. Petroske, P.C., Bohemia, N.Y. (Michael
Meyers of counsel), for appellant.

Rand P. Schwartz, Massapequa, N.Y., for respondent.

REINALDO E. RIVERA, J.P., L. PRISCILLA HALL,
LEONARD B. AUSTIN, and JOSEPH J. MALTESE, JJ.

Opinion
*864  In an action for a divorce and ancillary relief, the

defendant appeals from an order of the Supreme Court,
Nassau County (Reilly, J.), dated November 29, 2012, which
denied her motion to vacate the parties' prenuptial agreement
and for an award of pendente lite maintenance and counsel
fees, and granted the plaintiff's cross motion for summary
judgment declaring the parties' prenuptial agreement to be
valid and enforceable.

ORDERED that the order is modified, on the law, on the facts,
and in the exercise of discretion, (1) by deleting the provision

thereof granting the plaintiff's cross motion for summary
judgment declaring the parties' prenuptial agreement to be
valid and enforceable, and substituting therefor a provision
denying the cross motion, and (2) by deleting the provision
thereof denying those branches of the defendant's motion
which were for an award of pendente lite maintenance and
counsel fees; as so modified, the order is affirmed, without
costs or disbursements, and the matter is remitted to the
Supreme Court, Nassau County, for a new determination of
the those branches of the defendant's motion which were for
an award of pendente lite maintenance and counsel fees.

The parties were married on February 14, 1997. Shortly
before their marriage, on February 4, 1997, they entered
into a *865  prenuptial agreement. The agreement provided,
inter alia, that, in the event of separation or divorce, each
party waived the right to the other's separate property,
including property acquired from the proceeds of separate
property acquired during marriage; the defendant waived
any interest in the marital home, which had been owned
by the plaintiff before the marriage, as well as any interest
in the plaintiff's annual bonus and retirement account; and
the plaintiff's maintenance obligation would be limited to
a lump sum payment of between $5,000 and $25,000,
depending on the length of the marriage. The agreement
further provided that the plaintiff would pay the defendant's
reasonable counsel fees in any matrimonial action, unless the
defendant challenged the agreement.

In December 2011, the plaintiff commenced this action
for a divorce and ancillary relief. The defendant moved
to vacate the prenuptial agreement on the basis that it
was unenforceable on the ground, among others, that the
plaintiff never disclosed the value of his assets, and for an
award of pendente lite maintenance and counsel fees. The
plaintiff cross-moved for summary judgment declaring that
the prenuptial agreement was valid and enforceable. The
Supreme Court denied the defendant's motion, and granted
the plaintiff's cross motion.

In determining a motion for summary judgment, the court
must view the evidence **383  in a light most favorable
to the nonmoving party (see Stukas v. Streiter, 83 A.D.3d
18, 23, 918 N.Y.S.2d 176) and afford such party the benefit
of every favorable inference (see Ruiz v. Griffin, 71 A.D.3d
1112, 1115, 898 N.Y.S.2d 590; Franklin v. 2 Guys From Long
Pond, Inc., 50 A.D.3d 846, 858 N.Y.S.2d 186). A “motion for
summary judgment ‘should not be granted where the facts are
in dispute, where conflicting inferences may be drawn from
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the evidence, or where there are issues of credibility’ ” (Ruiz v.
Griffin, 71 A.D.3d at 1115, 898 N.Y.S.2d 590, quoting Scott v.
Long Island Power Auth., 294 A.D.2d 348, 348, 741 N.Y.S.2d
708).

[1]  [2]  An agreement between spouses which is fair on
its face will be enforced according to its terms unless there
is proof of unconscionability, or fraud, duress, overreaching,
or other inequitable conduct (see Christian v. Christian, 42
N.Y.2d 63, 73, 396 N.Y.S.2d 817, 365 N.E.2d 849; Petracca
v. Petracca, 101 A.D.3d 695, 697–698, 956 N.Y.S.2d 77;
Rabinovich v. Shevchenko, 93 A.D.3d 774, 775, 941 N.Y.S.2d
173). “An unconscionable bargain is one which no person in
his or her senses and not under delusion would make on the
one hand, and no honest and fair person would accept on the
other, the inequality being so strong and manifest as to shock
the conscience and confound the judgment of any person of
common sense” (Morad v. Morad, 27 A.D.3d 626, 627, 812
N.Y.S.2d 126; see Cioffi–Petrakis v. Petrakis, 72 A.D.3d 868,
868–869, 898 N.Y.S.2d 861).

[3]  *866  Here, the plaintiff demonstrated his prima facie
entitlement to judgment as a matter of law by submitting,
inter alia, the agreement, which appeared fair on its face and
set forth express representations stating that, among other
things, it was not a product of fraud or duress, each party
had made full disclosure to the other and was represented
by independent counsel, and they had fully discussed and
understood its terms (see Cioffi–Petrakis v. Petrakis, 72
A.D.3d at 869, 898 N.Y.S.2d 861; Schultz v. Schultz, 58
A.D.3d 616, 617, 871 N.Y.S.2d 636; Katz v. Katz, 37 A.D.3d
544, 830 N.Y.S.2d 268; Rubin v. Rubin, 33 A.D.3d 983, 984,
823 N.Y.S.2d 218).

[4]  In opposition, the defendant raised triable issues of fact
with regard to, inter alia, the fairness of the agreement, the
circumstances surrounding the negotiation and execution of
the agreement, and the absence of any meaningful financial
disclosure by the plaintiff (see Cioffi–Petrakis v. Petrakis, 72
A.D.3d at 869, 898 N.Y.S.2d 861; Katz v. Katz, 37 A.D.3d
at 545, 830 N.Y.S.2d 268; Rubin v. Rubin, 33 A.D.3d at
985, 823 N.Y.S.2d 218). The record demonstrates that the
defendant waived substantial rights to equitable distribution
and spousal support. However, it is not possible to evaluate
the fairness of the prenuptial agreement on its face, inasmuch
as the plaintiff provided no financial disclosure as part of the
agreement. Neither the plaintiff's disclosure made in support
of his motion nor the support he provided to the defendant
and her son from a prior marriage during the course of this

marriage is sufficient to enable the Court to determine the
fairness of the agreement at the time of its execution. Thus,
notwithstanding that the agreement recited that there had been
“full disclosure” and that it is “a fair Agreement” which “is
not the result of any fraud, duress or undue influence,” triable
issues of fact exist.

[5]  In addition, the plaintiff's purported financial disclosure
to the defendant during the five years the parties lived together
prior to the execution of the prenuptial agreement is precluded
from consideration pursuant to the merger clause in the
agreement, since the representations are not included in and
are extrinsic to the agreement (see Schron v. Troutman **384
Sanders LLP, 20 N.Y.3d 430, 433–434, 963 N.Y.S.2d 613, 986
N.E.2d 430; Matter of Primex Intl. Corp. v. Wal–Mart Stores,
89 N.Y.2d 594, 599, 657 N.Y.S.2d 385, 679 N.E.2d 624).

Further, the defendant's attorney at that time was selected by
the plaintiff and paid by him, and, according to the defendant,
met with her only a short time before the execution of the
agreement and failed to advise her of the legal consequences
of the terms of agreement. Given the parties' conflicting
claims as to the negotiation and execution of the prenuptial
agreement, at this juncture, summary judgment in favor of
either party on the issue of the validity of the prenuptial
agreement is unwarranted.

[6]  *867  Notwithstanding that the prenuptial agreement
contains a waiver of maintenance and equitable distribution,
there is no provision for the waiver of pendente lite
maintenance during the pendency of this litigation. While
the parties' premarital agreement limits the defendant's rights
to obtain spousal support and waives her rights to counsel
fees, it does not bar temporary relief, including pendente lite
maintenance and counsel fees (see Abramson v. Gavares, 109
A.D.3d 849, 850, 971 N.Y.S.2d 538; Vinik v. Lee, 96 A.D.3d
522, 522–523, 947 N.Y.S.2d 424; Solomon v. Solomon,
224 A.D.2d 331, 331, 637 N.Y.S.2d 728). In granting the
plaintiff's motion for summary judgment, the Supreme Court,
without explanation, improvidently denied those branches
of the defendant's motion which were for pendente lite
maintenance and counsel fees. Accordingly, we remit the
matter to the Supreme Court, Nassau County, for a new
determination of those branches of the defendant's motion.
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By Alyssa A. Rower, Karina VanHouten 
and Margaret Sarratt

L
aws governing divorce 
vary—often wildly—
from state to state. Con-
trary to popular belief, 
the law governing a 

couples’ divorce is not the law 

of the state in which the couple 

were married or even necessar-

ily the law of the state where the 

couple spent most of their mar-

riage; rather, it is the state law 

where the couple (or even one 

party) live for a prescribed pe-

riod before filing for divorce.

The length of time parties need 

to live in a state to confer juris-

diction varies (e.g., in New York, 

it is 1-2 years). This is important 

because a couple’s rights and 

obligations can vary dramatical-

ly depending on geography. For 

example, many states like New 

York only divide assets acquired 

during the marriage and exclude 

assets received by inheritance or 

gift, while if a couple moves only 

a few miles north to Connecti-
cut, all property—regardless of 
when or how it was acquired—
will be divided in a divorce.

Avoiding Uncertainty
A validly executed prenuptial 

agreement (a “prenup”) or post-
nuptial agreement (a “postnup”) 
however, protects a couple re-
gardless of where they live as the 
agreement—and not the default 
state law—will govern what is di-
vided upon divorce and whether 
spousal support will be payable. 
A prenup is a contract between 
prospective spouses made in 
contemplation of marriage that 
determines financial rights and 
obligations upon divorce or 
death. A postnup governs the 
same subjects as prenups, but is 
executed after the marriage. As 
more couples enter into agree-
ments and continue to move 
throughout the United States—
and even the world—the en-
forceability of those agreements 
becomes increasingly important 
to both couples and courts.

Choice of Law Provisions
Because couples are seeking 

predictable outcomes in their 
agreement, it is important to un-
derstand what will happen if ei-
ther party seeks enforcement at 
some future date, in some future 
jurisdiction. First, a well-drafted 
agreement will include a choice 
of law clause that identifies the 
law that will govern any dispute 
about the validity or enforce-
ability of the agreement.

For a contractual choice of law 
clause to be enforceable, a court 
will look first to find a substantial 
relationship between the state 
of the chosen law and the par-
ties or contract. In the context of 
prenups, one connection may be 
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residence of both parties in the 

state of the chosen law at the 

time of signing. In Lupien v. Lu-

pien, a New York court enforced 

a Massachusetts choice of law 

clause where the prenup was 

signed in Massachusetts when 

both parties resided there. 891 

N.Y.S.2d. 785 (App. Div. 2009).

Other factors that may be suf-

ficient to establish a substantial 

connection include the resi-

dence of one party, the location 

of real property or business 

interests subject to the agree-

ment, the place of execution of 

the agreement or the place of 

marriage. The more factors that 

point to a state of the chosen 

law, the easier it will be to con-

vince a court that the state of 

the chosen law is reasonable.

In Elgar v. Elgar, a Connecti-

cut court enforced a New York 

choice of law clause in a prenup 

signed in New York where the 

wife was a resident of New York 

at the time of signing and both 

parties had business interests in 

New York, even though her late 

husband was a resident of Con-

necticut and the wedding took 

place in Connecticut. 238 Conn. 

839 (Conn. 1996).

The second requirement a 

court will consider when decid-

ing whether to enforce a choice 

of law clause is whether the ap-

plication of the chosen law is 

contrary to “a fundamental pol-

icy of a state which has a mate-

rially greater interest than the 

chosen state in the determina-

tion of the particular issue.” See 

Restatement (2d), §187(2)(b). If 

the outcome under the chosen 

law is contrary to a “fundamen-

tal policy” of the forum state, 

the choice of law clause might 

not be enforced. In practice, 

this very rarely happens. For ex-

ample, a Florida court held that 

while a prenup under Puerto Ri-

can law was valid, the waiver of 

Florida homestead protection 

was unenforceable because it 

violated a fundamental Florida 

public policy. Nicole v. Nicole-

Souri (In re Estate of Nicole San-

tos), 648 So. 2d 271, 281-83 (Fla. 

Dist. Ct. App. 1995).

The choice of law is important 

because the parties to the agree-

ment must abide by the proce-

dural formalities for execution 

of the agreement in that state. 

For example, New York law man-

dates that a prenup must be in 

writing and notarized to be en-

forceable. The very same proce-

dure, however, will not suffice if 

the parties choose California law, 

where the parties must not only 

be represented by counsel but 

also observe a seven-day waiting 

period between finalizing and 

signing the prenup. See Califor-

nia Family Code §1615(c). It also 

means that a court evaluating 

whether an agreement should 

be set aside will consider the 

applicable standards of the cho-

sen state (e.g., in New York, an 

agreement may be set aside if it 

was procured by fraud or duress 

or deemed unconscionable).

When There Is No Choice of 

Law Provision

New York law aligns with the 

Restatement Second of Conflict 

of Laws, which says that where 

there is no choice of law in a con-

tract, the law of the state with 

“the most significant relation-

ship to the transaction and the 

parties” governs. If a choice of 

law clause is not enforceable or 

not included in the agreement, 

a court with jurisdiction will ap-

ply its own state law. In Rivers v. 

Rivers, where a Missouri court 

considered a prenup executed 

in Louisiana without a choice-of-

law provision, the court applied 

Missouri law and rendered the 

agreement invalid. 21 SW3d 117 

(Mo. Ct. App., 2000).

When Couples Move During 

Marriage

Assuming an agreement in-

cludes a New York choice of 

law clause, the question of how 

the agreement will be treated 

in another state is important to 
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couples planning their lives to-
gether. With a valid choice of law 
clause, a state court will only 
evaluate whether an agreement 
is enforceable under the state 
law that expressly governs the 
contract. For example, if a pre-
nup is prepared and executed in 
New York with a valid New York 
choice of law provision and the 
parties later divorce in Califor-
nia, it matters not that parties 
have failed to meet California 
requirements for executing the 
agreement provided New York 
requirements have been met.

Even when an agreement con-
tains a valid choice of law pro-
vision and meets the procedural 
formalities of execution, some 
states, such as Massachusetts, 
Kentucky Connecticut, and Flor-
ida, allow for a “second look” 
upon divorce approximating a 
test for unconscionability. See, 
e.g., Dematteo v. Dematteo, 436 
Mass. 18 (Mass. 2002); Gentry 

v. Gentry, 798 S.W.2d 928 (Ky. 
1990). For example, a court may 
ask whether the circumstances 
have changed so dramatically 
that no reasonable person would 
enter such a contract.

Because of these variations, 
it is important, no matter what 
choice of law or what state you 
are in, that the agreement be fair 
and not unconscionable. “Fair,” 

however, does not meant that 
the agreement must mirror the 
default state law or put spouses 
on equal footing; it means only 
that there needs to be some-
thing in the agreement for each 
side. Under New York law, “[a]n 
unconscionable bargain is one 
which no person in his or her 
senses and not under delusion 
would make on the one hand, and 
no honest and fair person would 
accept on the other, the inequal-
ity being so strong and manifest 
as to shock the conscience …” 
McKenna v. McKenna, 121 A.D.3d 
864, 865 (2014) quoting Morad v. 

Morad, 27 A.D.3d 626, 627 (2006)
The “second look” also often 

applies to spousal support waiv-
ers. For example, some states 
will not enforce a complete 
waiver, and other states allow 
waivers only under certain spe-
cific conditions. For example, in 
New Mexico, a prenup may not 
adversely affect the right of a 
child or spouse to support. See 
N.M. Stat. §40-3A-4(B) (emphasis 
added). Louisiana prohibits the 
waiver of interim support as 
contrary to public policy. See 
Hall v. Hall 4 So. 3d 254 (La. Ct. 
App. 2009).

An Iowa court similarly found 
that spousal allowance could 
be awarded to a widow, even in 
the face of express provision in 

a prenuptial agreement waiving 
that right. See Matter of Estate 

of Spurgeon, 572 N.W.2d 595, 
599 (Iowa 1998). The variation 
among states regarding the en-
forceability of agreements can 
be confounding.

Considering the Second Re-
statement’s goal of preserving 
justified expectations, a duly 
executed prenuptial agreement 
which includes a choice of law 
clause will likely be enforced. It’s 
important to ensure that the par-
ties have a reasonable basis to 
choose or other sufficient con-
nection to the state of the chosen 
law. A more cautious approach 
will also be mindful not to drive 
an unfair bargain or execute an 
agreement under conditions that 
a court might seek to overturn on 
public policy grounds.
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