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EricJ. Conn

econn@connmaciel.com / 202.909.2737

ERIC ). CONN is Chair of the OSHA Practice at Conn Maciel Carey, where
he focuses his practice on all aspects of workplace safety & health law:

Represents employers in inspections, investigations &
enforcement actions involving OSHA, CSB, MSHA, & EPA

Responds to and manages investigations of catastrophic industrial,
construction, and manufacturing workplace accidents, including
explosions and chemical releases

Handles all aspects of OSHA litigation, from criminal prosecutions
to appeals of citations

Writes & speaks regularly on safety & health law issues
Conducts safety training & compliance counseling

Co-Chairs the firm’s COVID-19 Task Force



CONN
MACIE L
CAREY

Agenda
« What to expect from OSHA Under a Biden Admin.
v" Organizational Updates at Dept. of Labor

v' OSHA’s Handling of the
COVID-19 Pandemic

v" OSHA Enforcement Update

v" OSHA Rulemaking Activity
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Organizational Updates at DOL
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Sec’y of Labor — Marty Walsh

Pres. Biden’s Sec’y of Labor nominee - Boston Mayor Marty Walsh

Former President of Laborers’ Union Local 223 and Head of the
powerful Boston Metro Building and Constructions Trade
Council (umbrella org. of 20 local unions) from 2011-13

Former Rep in MA House of Representatives

What to expect from Walsh:
— COVID-19 (ETS and more enforcement)

— Restart the rulemaking apparatus
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Deputy Sec’y of Labor — Julie Su

Biden'’s pick for Deputy Sec’y of Labor — Calif. Labor Sec’y Julie Su

Su is beloved by labor leaders and worker advocates for
decades fighting for low-wage and immigrant workers as a civil
rights lawyer and a state official

Su is praised by California unions for advancing
their priorities, such as fighting misclassifying
workers as independent contractors

Her oversight of California’s scandal-plagued
unemployment benefits system has placed
her in the middle of controversy recently
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“ (New) Leadership at OSHA
2020 Under Trump Biden 15t Term
e 15t time in OSHA’s history, * Prioritize filling political
OSHA did not have a leadership positions at OSHA

permanent, Senate-approved
Assistant Secretary for an
entire presidential term

* Candidates for Assistant Sec’y for
OSHA — David Michaels
(Obama’s OSHA Head), Doug
Parker (Cal/OSHA Division Chief)

P

~ * Onlnauguration Day, Biden
installed a Deputy Assistant
Sec’y for OSHA (Senate-approval
not needed) — Jim Frederick
(former #2 in safety at USW)
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Acting Head of OSHA - Jim Frederick

1/20/21 — Pres. Biden installed Jim Frederick as Principal Deputy Assistant
Sec’y of Labor for OSHA (Acting Head of OSHA)

Frederick spent 25 years as the #2 in the EHS Dept. at the United
Steelworkers, providing technical EHS guidance to USW and other unions

BS in Environ. Health from Purdue and a Master of Science
in EHS Management from Rochester Inst. of Tech.

Served on numerous committees, including:

— NIOSH Board of Scientific Counselors

— ANSI 710 Standard Committee

— US Committee contributing to the ISO 45001 Standard
— NIOSH NORA Traumatic Injury Prevention Council

— NIEHS Worker Training National Clearinghouse Advisory Committee

— OSHA Metal Working Fluids Standard Advisory Committee.
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Balance of Power at OSHRC

e Current OSHRC (2 Conservative and 1 Progressive Commissioner)

* Pro-employer decisions (guarding cases, limit Repeat violations, heat
illness showing, demonstrating employer knowledge, etc.)

e But the terms for the 2 Conservative Commissioners expire soon:

James J. Sullivan, Jr.  Cynthia L. Attwood Amanda W. Laihow
Chairman Re-Nominated New Commissioner
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(2)
OSHA’s Approach
to COVID-19
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Relaxed enforcement posture (focus on compliance assistance)

Declined to adopt a COVID-19 Emergency Temporary Standard

Enforcement focused on very high-risk level industries/workplaces

COVID-19 fatalities/imminent danger prioritized for inspections

 All other COVID-19 hazards addressed by NOAHs / RRI Requests

Summary Data for Federal and State Programs - Enforcement

Complaints, Referrals and Closed Cases (totals to date)

Federal Summary State Summary

pate | compiaints Referrals____[Closed __| Complaints _Referrals_|Closed _|

1/20/2021 12,831 1,950 12,608 42,473 6,097 34,944

* 63,351 Employee Complaints/Referrals (mostly w/out inspection)
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* OSHA was publicly thrashed by worker safety activists,
unions, and the media for its enforcement response
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AMERICA’S UNIONS

AFL-CIO Sues OSHA for Emergency
Temporary Standard to Protect Workers

MMMMM , 2020 f L 4 u

This morning, the AFL-CIO filed a petition for a writ of mandamus in the U.S. Court of
Appeals to compel the Occupational Safety and Health Administration (OSHA) to issue an
emergency temporary standard (ETS) protecting U.S. workers against the coronavirus.

The petition demonstrates that thousands of workers have been infected on the job through
exposure to infected patients, co-workers and unscreened members of the public. As the

conomy reopens and people return to work, person-to-person contact will increase and
health experts predict the already shocking number of infections and deaths among
workers will rise.
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OSHAC

Establishment Name

SHA COVID-19 Enforcement

asof Th

Related Issued Ci

Y

Date

Inspection | Citation

Number

Issued

Total
Initial

19, 2020

Penalty | Standards Cited
|

Compass Group USA, Inc.

Aspen Dental Associates of NEPA, Pl

Carroll Manor

January 8, 2021

Brighton Rehabilitation and We/'

Westbury Medical Care Hom¢

Care Pavilion Nursing and” WASHING TON, DC - Since the s,
Ivy Hill Rehab LLC Issued citations arising from 300 in

Poly-America, L.P.

Arnold Walter I

Somers Operating LLC -

Hackensack Meridian Health System

Winthrop South Nassau Catholic Health Services
North, Inc.

Barber Foods, LLC

East Neck Nursing & Rehabilitation Center
Hackensack Meridian Health Residential Care
Inc., The Harborage

Long Island Jewish-Forest Hills Hospital

East Longmeadow Management Systems, Inc.

Merrimack Valley Operations, LLC

= Implement a written resp,
Poly-America, LP.  # Provide a megjcg/ evall

Connecticut Der * Report an injury, iliness

NORTH
BERGEN

BETHPAGE

PORTLAND
WEST BABYLON

NORTH
BERGEN

FOREST HILLS

EAST

LONGMEADOW

N BILLERICA

U.S. Department of Labor

tal

NEWJERSEY 1474055

NEW YORK 1475433
MAINE 1477143
NEW YORK 1487489

NEW JERSEY 1474325

NEW YORK 1478317

MASSACHUSETTS 1487375

MASSACHUSETTS 1487917

111212020

11/12/2020

11112/2020
11112/2020

11/10/2020

11/10/2020

11/10/2020

11/10/2020

U.S. Department of Labor’s OSHA Announces $3,930 381
’ ’

rt of the coronavirus pandemic through Dec. 3
Spections for violations relating to coronavirus,

' g employers for violations, including failures to-
iratory protection program; -
uation, respirator fit test,
or fatality;

T —

9639

1928

15422

6504

13494

23133

13494
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OSHA National News Release

In Coronavirus Violations

1, 2020, the U.S. De,
i .. partment of
resulting in proposed penafti ' ty and Health Administration

1904.39(a)(1) S ; — sl

1,500+ Fed OSHA Inspections

1904.4(a);1910.134(e)(1):1910.134(7)(2)

1904.35(a)(3);1910.1200(e)(1);1910.1200(h)
(1):1910.134(e)(2)(ii;:1910.134(7)(2);1910.134(K)

(1):1910.134(m)(2)() 300"‘ esta inShmentS cited

1910.134(f)2)
1904.39(a)(1);1910.132(d)(2):1910.134(a)

(2)1910.134(c)(1);1910.134(e)(1);1910.134(f)
(2):1910.134(k)(1)

[ ] [ ]
1910.134(e)(1);1910.134(1)(2);1910.134(k)(1) $4M+ In penaltles




CONN
MACIEL

'R Standards Cited in COVID Inspections

Respirator Fit Testing

Respirator Medical Evaluation

Written Respiratory Protection Program
Fatality Reporting

Recording COVID Cases on the 300 Log
Respiratory Protection Training

PPE

Respirator Selection

Provide Respirators When Needed
Bloodborne Pathogens

General Duty Clause

Hazard Communication Training
Written Hazard Communication Program
Provide OSHA 300 Log Upon Request
Record Keeping of Fit Tests

Eye Flushing Station Available for Cleaning

© 2021 CONN MACIEL CAREY LLP ALl RIGHTS RESERVED  ATTORMEY ADVERTISING WWW.CONNMACIEL.COM
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v Fed OSHA Handling of Pandemic:
What to Expect Under a Biden Admin.

Reinvigorate COVID-19 Task Force (staffed w/ public health experts)
15t 100 days — OSHA to issue a COVID-19 Emergency Temp. Standard

More aggressive COVID-19

THE BIDEN PLAN
enforcement (more and faSter) TO BEAT COVID-19

National Emphasis Program

Expand COVID-19 Injury &
lliness Recordkeeping

Increase COVID-19 related
11(c) and whistleblower / retaliation actions
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~ Biden’s Day 1 OSHA Exec. Order

* In his 15t full day in Office, Biden issued “Exec. Order on Protecting
Worker Health and Safety,” directing OSHA to revisit its strategy for
regulating and enforcing COVID-19 issues

: HOUSE

e E.O. directed OSHA to take 4 key actions: Executive Order on Protecting
Worker Health and Safety

1. By Feb. 4th, OSHA must consult w/ CDC
and other agencies to update its COVID
guidance based on the best science;

2. Enhance OSHA’s COVID enforcement,;

3. Launch a COVID-19 enforcement
National Emphasis Program; and

4. Consider whether an ETS is needed
and when (not if) OSHA concludes it is, it must be issued by March 15, and
require the 20+ State OSH Plans to adopt an equally effective ETS



CONN
MACIE L

~ Updated COVID-19 Guidance

Employers should implement COVID-19 Prevention Programs

Emphasis on engaging workers and their unions in the

development of the written programs @ UNITED STATES
DEPARTMENT OF LABOR

Occupational Safety and Health Administration

Include the following key elements: i s,

Workplace

ating and Preventing the Spread of COVID-19 in the

— Hazard assessment - where and how
employees may be exposed

Executive Summary

— ID combination of measures that
limit spread of COVID-19 at work

zzzzz

— Adopt measures to separate and
remove infected or potentially
infected workers from the workplace

Orkplace; and jmpy 20 0 COVID-19 jp the
and implementing pro
(ections from

d s
b 0ing home infected or
4 Suppressing
I0r a0od hypie,

— Protections against retaliation for workers raising COVID-related concerns
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Updated COVID-19 Guidance
Ensure communication w/ workers in a format/language they understand
Set up anonymous process for workers to voice COVID-related concerns
Assign a workplace coordinator to be responsible for COVID issues

Clarify non-work activities that could trigger quarantine (caring for, having
direct contact w/, shared eating or drinking utensils w/, or being
coughed/sneezed on by a COVID-positive person)

Implement CDC / ASHRAE guidance on improving workplace ventilation
Make COVID-19 vaccinations available at no cost to eligible employees

Ensure vaccinated employees continue to follow the same control measures
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(3)
OSHA Enforcement
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Total Fed OSHA Inspections

40,993
39,004 40614 40,961 34559

36,145 35820
33,401
I 31948 32202 35 0>9

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
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Average Penalty Per
Serious Violation
6,000 $5,427
$5,232
$5,016
5,000
4,000 $3,415 23,645
$3,112
3,000
$2,133 2153 $2,135 ¢3 046
2,000
$970 $1,053
1,000 ‘
0

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
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Penalty Authority Keeps on Rising

Aug. 2016

(78% Catch-
up Increase)

Jan. 2018
(Annual Bump)

Jan. 2020
(Annual Bump)

Historical
Maximums

Jan. 13, 2021

Characterization
(Annual Bump - 1.2%)

Other-than-
; $7,000 $12,471 $12,934 $13,494 513,653

Serious

Serious $7,000 $12,471 $12,934 $13,494
Willful $70,000 $124,709 $129,336 $134,947
Repeat $70,000 $124,709 $129,336 $134,947

Failure to $7,000 $12,471 $12,934 $13,494 »

Abate per day per day per day per day
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Obama Admin = Average of 165/year
Trump Admin=  Average of 174/year
Average of 187/year (pre-pandemic)

218
202 '

181

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020




| CONN
MACIEL
CAREY

OSHA’s Repeat Violation Policies

OSHA Historically: Under Obama/Biden: Under Trump:
* Treated workplaces * Treats workplaces in =-Retura-to-3-yearlook
as individual, a corporate family backperiod
independent as 1 workplace ~Extend-exemptions

: due-torecent
establishments e Look back 5 yrs at _

employers’ record thspections

e Limited its review

of employers’ OSHA  ©f enforcement *Retire-pumerous
recordsto 3years . proactive Targeting nd rectore Reactive
- Reactive Philosophy ~ (more follow-up lnspectionFoeus

inspections / hand

(less likely to revisit , » Change successorship

workplaces within a select past violators ,

few years) for inspection) aRatysis-toreturn-to
aterego-model
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" Focus on Repeat Violations
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OSHA Enforcement Under Biden

* Likely efforts to significantly increase OSHA's budget and staffing

* Push the Protecting America’s Worker Act (OSHA Reform Legislation)
— Increase civil penalties
— Expand worker safety criminal consequences
— Ease ability to prosecute individual managers for crimes

— Expand worker/survivor rights and involvement
* Resume attacks on VPP
* Increase worker safety criminal investigations/prosecutions
* Increase focus and resources on whistleblower/11(c) actions
* More robust Chem/Ref PSM NEP

* Revive “Regulation by Shaming” Enforcement Press Releases
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Enforcement Press Releases

Under Republicans and Democrats, OSHA issues
enforcement press releases re: notable enforcement

Press Releases issue the same day as citations and
they remain on OSHA’s website regardless of
outcome (i.e., even if citations are withdrawn)

463 enforcement press releases per year
during Obama Admin.

100% of the releases included inflammatory
and embarrassing quotes from DOL Officials

Trump-era OSHA releases back to lower
frequency of Bush-era (=150 press releases
per year), but continuing nasty tone
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(4)
Status and Future of OSHA
Rulemaking and Deregulation
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OSHA Rulemaking Priorities
In a Biden Administration

e COVID-19 ETS and Permanent Infectious Disease Rule
e Restart PSM Reform rulemaking
* Modernize LOTO and cut the term “unexpected energization”

* Work w/ Democratic-controlled
Congress to undo Congressional
Review Act repeal of the Volks Rule BI D N
(i.e., extend statute of limitations HARRIS
for recordkeeping violations from
6 months to 5 years)
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Publishing E-Recordkeeping Data

and publish all data collected:

Employer name,
facility and address

Average # of employees

Total hours worked

Total # of injuries,
illnesses and deaths

Total cases w/ days
away and # of days

Total cases w/ job
transfer/restriction
and # of such days

— Total # other injuries

4 ]

* Revisit E-Recordkeeping (collect large employers’ 300/301 data)

1, compan
2 A& AAssocistes, LLC

Able WeldBuilt Industries, Inc.

3 AR AMachinery Moving, IrA & A Machinery Moving, Inc. Morriswile, PA
4 A B AMetal Finishing Enter A & A Enterprises

§ A&ATrucking Inc

A& ATrucking Inc

6 A& AWl Systems, Inc.  Drywal
7 A& B Distributing Branch Office
8§ AL B Painting lnc AL B Panting Inc

9 A& BPreciion Metals,Inc. A B Precision Metshs, nc.
10/ A& BWELOING SUPPLY CO A & B WELOING SUPRLY COINC
11 A& DRecyclng and Recove A & D Recycing and Recovery

12 A& E Machining and FabriciA & € Machinng and Fabrication, Ing
13 A& EMUNOZINC ABE Munot In¢

14 ALE, Incorporated A&E Tools

15 AKE, Incorporated Eckmann Custom Products

16 A& HElectric Co,, LLC

A& HElectric Co, LLC

17 A& ) Manufacturing CompaA & ) Manufacturing Company

18 A& K Finishing Inc.
19 A& K Slip Forming, Inc.

A& K Finishing Inc
A K Slip Forming Ing

20 AR L Cesspool Servie CorpRecycling Pant

21 A& Lron and Metal

2 AbMEngineeringinc.
2 AR MHosplaltes LLC
2 AL MHospialtes LLC
2 A& MHospitaltes LC
2% AL M Hosplaltes LLC
21 A& MHospialtes LLC

A& Liron and Metal

A M Engineering Inc

Hampton Inn - Chafee Point

Hampton Inn

Embassy Sultes

Hampton Inn & Suites at the Conference Center
Hilton Garden Inn

2 A& MManufacturing Inc. A& M Manufacturing, Inc

29 A& MTool & Die Company A & M Tool & Die Company Inc
30 A& PCoat, Apron & Linen | Unitex 155

31 AB R Farm Contracting Inc. Aaron Rulz

32 A& R Spada Farms, LLC

A& R Spada Farms, LLC

33 A& S Boder and Burner Cor A & § Boller and Burner Corporation
34 A&TConcrete Supply A& T Concrete Supply

35 AL T Plumbing, Inc. ALT Plumbing Inc.

36 AW Electric, Inc A& W Electric, Inc

37 AAPitman & Sons Concret A A Pittman & Sons Concrate Co Ing
38 AAnd A Farms, Inc Ahod A Farms, Inc.

3 Aand AMidwest And AMdwest

40 Aand A Painting & ConstrucA and A Painting & Construction Inc
41 Aand | Transport Inc Aand | Transport Inc

A2 AAnthony & Son'sinc A Anthony & Son's inc

43 ABMunroe Dairy Inc A B Munroe Dairy Inc

4 A B Property Services Happy Floors

1030 Grand Bivd.

45 A Bee C Service Inc dba Sen Service-Tech Corporation - Cleveland
46 A Bee C Service Inc dba Sen ServiceTech Coraoration . Columbus

Deer Park NY
201 Dean Sievers Pace  Morrisville PA
8290 Alpine Avenue Sacrament CA
11016, Portland Ave.  Okdahoma OK
11589 DeerfieldRoad  Cincinnati OH
10777 High Point Road Ol BrandMS
672 Walsh Ave Santa Clare CA
13715 Mt Anderson Street Reno NV
914 Chicago St Rapid Ciy S0
10811215th Street W Lakevile MN
133 Mathes Cr Chuckey TN
PO BOX 1082 PORTERVIICA
5501 215t St Racine W1
5300 211 5t Rucine W1
3505 N. Loop 336 West  Conroe  TX
T0lcon FoothilRa CA
4436 Donker Cr. SE Kentwood MI
774 Lawyersville Road  Cobleskl NY
340Reviewdve.  Long lancNY
2000 milbocker rd pyod M
15854 Sabvatierra Street  Irwindale CA
548 Chaffee Point Blvd  Jacksonvil FL
120058 70 OkeechobFL
145 West Muberry B Savannsh GA
2 Meeting Place Vakosta GA
1702 Goento Rd Valdosta GA
2988SEUSHWY19  OLDTOWMFL
64 Ml Street SouthbridgMA
155 South Terrace Ave ~ Mount VerNY
9369 Ave 412 Dinuba  CA
T515t PaulMwyNE  StPaul  OR
Box 249 Newnrk NI
BIESR168 Pt Branch IN

218 Glenridge Court (1051Columbia $C

127W. 28t Street Charlotte NC
650 € 2TTHSTREET JACKSONV FL

4025 NC 210 South Bunnievel NC
2580 n commerce street N Las Vega NV
3123 Siler O Kingsport TN
123Lee Road Suite £ Watsonvll CA
1450 West 215t St fle  PA
151 Brow St East Provichl

180NW 183ed Street Sulte Miami  FL

7589 FIRST PLACE Oukwood 'OM
625 Cross Pointe Rd Gahanna OH

336211 Motor vehicle body manulacturing
23829 Machine rigging

332813 Electroplating metals and formed produc
484220 Trucking, specialized freight (except use
238310 Deywall contractors

42810 Beer merchant wholesalers

238320 Painting and wallpapering

332313 Fabricated plate work manufacturing
A23840 Welding supples (except weiding gases)
484110 General freight trucking, local

811310 Commerclal and industrial machinery reg
115115 Crew leaders, farm labor

332216 Tooks, hand, metal blade (¢.g., putty kniv
332119 Metal stampings (except automotive, car
238210 Electrical contractors

33299 Tinfol not made in rolling mill

325510 Industrial product finishes and coatngs |
237310 Concrete paving (12, highway, road, stre
562098 Grease trap cleaning

423930 Scrap materials (e, automotive, Industi
331110 Armor plate made in iron and steel mills
21110 Hotels except casing hotels)

T21110 Hotels (except casing hotels)

2110 Hotels (except casino hotels)

T2110 Hotels (except casing hotels)

72110 Hotels (except casino hotels)

336612 Boats (Le,, sultable or intended for perso
333514 Cutting dies, metalworking, manufacturi
812331 Laundry services, inen supply

115115 Farm labor contractors

111421 Fleld nurseries (e, growing of flowers a
811310 Agricultural machinery and equipment 1¢
127320 Readymix concrete manufacturing and ¢
238220 Pumbers

238210 Low voltage electrcal work

238110 Concrete finishing

111910 Tobacco farming, field and seed product
423140 Motor vehicle parts, used, merchant whe
236220 Comeercial building construction genert
484121 General Freight Trucking

237310 Concrete paving (1.e., highway, road, stre
311511 Beverages, mik based (except dietary), n
423320 Ceramic construction materials (except
61790 Duct cleaning services

S61790 Duct cleaning services

151

93647
32019

164430
164112
91946
20818
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OSHA Rulemaking Priorities
In a Biden Administration

* Permanent Infectious Diseases Rule (follow-on to COVID ETS)
* Heat lliness rulemaking
* Workplace Violence in Healthcare rulemaking

* Update HazCom
— HCS 2012 updated to align with GHS Rev. 3 (2009)
— Since then, GHS is up to Rev. 8 (2019)

* Set lower chemical PELs & Action Levels (by control banding?)
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about HR. employment, and MSHA/OSHA related
regulatory developments ang guidance from federal agencies and the CDC. Conn
Maciel Carey'’s COVID-19 Tagy, Force will be updating our list ©f FAQs frequently,
but please reach out to us for the most up to date inform,

ation. OVID-19 FAQs for ¢ mployers
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Check out our blogs:
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C A B E Y A Updates from Conn Maciel Carey's national OSHA Practice Group
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QUESTIONS?
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