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    MODERATOR 

 

Dr. Sharon Meit Abrahams 

sharon@legaltalentadvisors.com 

 

Dr. Sharon Meit Abrahams is a legal talent development expert with over 25 years of 

experience in success coaching for attorneys and executing high impact programs for law 

firms. She has created and implemented firm wide initiatives that help attorneys maximize 

their productivity while maintaining engagement. When individuals produce, a firm increases 

its profitability. As a talent development leader, she has handled every aspect of an attorney’s 

firm life from onboarding and integration, through mentoring and training to succession 

planning and exit interviews. 

Dr. Abrahams has published three books with the American Bar Association and regularly 

publishes articles for Thomson Reuters and American Legal Media.   Known for engaging and 

educational programs, Dr. Abrahams is a sought-after keynote speaker, program facilitator 

and law firm advisor. 

Bringing CLE topics to law firms, legal associations and law firm networks is a labor of love.  

Reach out to see what Legal Talent Advisors can do for you. 

   SPEAKERS 

 

Eric Conn 

econn@connmaciel.com 

 

 

Eric J. Conn is a founding partner of Conn Maciel Carey and Chair of the firm’s national OSHA • 

Workplace Safety Practice Group. He has practiced exclusively in the field of occupational 

safety and health law for more than twenty years.  Before launching his own OSHA Practice, 

Mr. Conn practiced for more than a decade alongside the former first General Counsel of the 

OSH Review Commission. Mr. Conn and his OSHA Team at Conn Maciel Carey develop safety 

and health regulatory strategies for employers across all industries. 

Mr. Conn is a prolific writer on all topics OSHA related. He is the curator of Conn Maciel 

Carey’s award-winning OSHA Defense Report blog, and previously edited a popular OSHA law 

blog at another firm.  Mr. Conn is also a popular speaker on OSHA and related legal issues, 

including as the producer of Conn Maciel Carey’s annual OSHA Webinar Series, and regularly 

keynotes trade group and industry conferences.  He is often quoted as a leader in the field in 

trade publications. Mr. Conn created and curates the OSHA Defense Report Group on 

LinkedIn, and can be found on twitter as @OSHA_Guy. 
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Eric J. Conn
Chair, OSHA • Workplace Safety Group

Conn Maciel Carey LLP



ERIC J. CONN is Chair of the OSHA Practice at Conn Maciel Carey, where 
he focuses his practice on all aspects of workplace safety & health law:

▪ Represents employers in inspections, investigations & 
enforcement actions involving OSHA, CSB, MSHA, & EPA

▪ Responds to and manages investigations of catastrophic industrial, 
construction, and manufacturing workplace accidents, including 
explosions and chemical releases

▪ Handles all aspects of OSHA litigation, from criminal prosecutions 
to appeals of citations

▪ Writes & speaks regularly on safety & health law issues

▪ Conducts safety training & compliance counseling

▪ Co-Chairs the firm’s COVID-19 Task Force

Eric J. Conn
econn@connmaciel.com / 202.909.2737
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• What to expect from OSHA Under a Biden Admin.

✓ Organizational Updates at Dept. of Labor

✓ OSHA’s Handling of the

COVID-19 Pandemic

✓ OSHA Enforcement Update

✓ OSHA Rulemaking Activity

Agenda



(1) 

Organizational Updates at DOL
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Sec’y of Labor – Marty Walsh

• Pres. Biden’s Sec’y of Labor nominee - Boston Mayor Marty Walsh

• Former President of Laborers’ Union Local 223 and Head of the 

powerful Boston Metro Building and Constructions Trade 

Council (umbrella org. of 20 local unions) from 2011-13

• Former Rep in MA House of Representatives

• What to expect from Walsh:

─ COVID-19 (ETS and more enforcement)

─ Restart the rulemaking apparatus
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Deputy Sec’y of Labor – Julie Su

• Biden’s pick for Deputy Sec’y of Labor – Calif. Labor Sec’y Julie Su

• Su is beloved by labor leaders and worker advocates for 
decades fighting for low-wage and immigrant workers as a civil 
rights lawyer and a state official

• Su is praised by California unions for advancing
their priorities, such as fighting misclassifying
workers as independent contractors

• Her oversight of California’s scandal-plagued
unemployment benefits system has placed
her in the middle of controversy recently
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(New) Leadership at OSHA

2020 Under Trump

• 1st time in OSHA’s history, 
OSHA did not have a 
permanent, Senate-approved 
Assistant Secretary for an 
entire presidential term

Biden 1st Term

• Prioritize filling political 
leadership positions at OSHA

• Candidates for Assistant Sec’y for 
OSHA – David Michaels 
(Obama’s OSHA Head), Doug 
Parker (Cal/OSHA Division Chief)

• On Inauguration Day, Biden 
installed a Deputy Assistant
Sec’y for OSHA (Senate-approval 
not needed) – Jim Frederick 
(former #2 in safety at USW)
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Acting Head of OSHA – Jim Frederick

• 1/20/21 – Pres. Biden installed Jim Frederick as Principal Deputy Assistant 

Sec’y of Labor for OSHA (Acting Head of OSHA)

• Frederick spent 25 years as the #2 in the EHS Dept. at the United 

Steelworkers, providing technical EHS guidance to USW and other unions

• BS in Environ. Health from Purdue and a Master of Science

in EHS Management from Rochester Inst. of Tech.

• Served on numerous committees, including:

─ NIOSH Board of Scientific Counselors

─ ANSI Z10 Standard Committee

─ US Committee contributing to the ISO 45001 Standard

─ NIOSH NORA Traumatic Injury Prevention Council

─ NIEHS Worker Training National Clearinghouse Advisory Committee

─ OSHA Metal Working Fluids Standard Advisory Committee.
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Balance of Power at OSHRC

• Current OSHRC (2 Conservative and 1 Progressive Commissioner)

• Pro-employer decisions (guarding cases, limit Repeat violations, heat 
illness showing, demonstrating employer knowledge, etc.)

• But the terms for the 2 Conservative Commissioners expire soon:

Cynthia L. Attwood
Re-Nominated

James J. Sullivan, Jr.
Chairman

Amanda W. Laihow
New Commissioner

Expires April 2021 Expires April 2025 Expires April 2023



(2) 

OSHA’s Approach
to COVID-19
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Trump’s OSHA’s COVID-19 Response

• Relaxed enforcement posture (focus on compliance assistance)

• Declined to adopt a COVID-19 Emergency Temporary Standard

• Enforcement focused on very high-risk level industries/workplaces

• COVID-19 fatalities/imminent danger prioritized for inspections

• All other COVID-19 hazards addressed by NOAHs / RRI Requests

• 63,351 Employee Complaints/Referrals (mostly w/out inspection)
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• OSHA was publicly thrashed by worker safety activists, 
unions, and the media for its enforcement response



1,500+ Fed OSHA Inspections

300+ establishments cited

$4M+ in penalties

OSHA COVID-19 Enforcement
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Eye Flushing Station Available for Cleaning 

Record Keeping of Fit Tests

Provide OSHA 300 Log Upon Request

Written Hazard Communication Program

Hazard Communication Training

General Duty Clause

Bloodborne Pathogens

Provide Respirators When Needed

Respirator Selection

PPE 

Respiratory Protection Training

Recording COVID Cases on the 300 Log

Fatality Reporting

Written Respiratory Protection Program

Respirator Medical Evaluation

Respirator Fit Testing
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Standards Cited in COVID Inspections
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Fed OSHA Handling of Pandemic:
What to Expect Under a Biden Admin.

• Reinvigorate COVID-19 Task Force (staffed w/ public health experts)

• 1st 100 days – OSHA to issue a COVID-19 Emergency Temp. Standard

• More aggressive COVID-19

enforcement (more and faster)

• National Emphasis Program

• Expand COVID-19 Injury &

Illness Recordkeeping

• Increase COVID-19 related

11(c) and whistleblower / retaliation actions
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Biden’s Day 1 OSHA Exec. Order
• In his 1st full day in Office, Biden issued “Exec. Order on Protecting 

Worker Health and Safety,” directing OSHA to revisit its strategy for 
regulating and enforcing COVID-19 issues

• E.O. directed OSHA to take 4 key actions:

1. By Feb. 4th, OSHA must consult w/ CDC
and other agencies to update its COVID
guidance based on the best science;

2. Enhance OSHA’s COVID enforcement;

3. Launch a COVID-19 enforcement
National Emphasis Program; and

4. Consider whether an ETS is needed
and when (not if) OSHA concludes it is, it must be issued by March 15th, and 
require the 20+ State OSH Plans to adopt an equally effective ETS



© 2020 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM

Updated COVID-19 Guidance

• Employers should implement COVID-19 Prevention Programs

• Emphasis on engaging workers and their unions in the 
development of the written programs

• Include the following key elements: 

─ Hazard assessment - where and how
employees may be exposed

─ ID combination of measures that
limit spread of COVID-19 at work

─ Adopt measures to separate and
remove infected or potentially
infected workers from the workplace

─ Protections against retaliation for workers raising COVID-related concerns
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Updated COVID-19 Guidance

• Ensure communication w/ workers in a format/language they understand

• Set up anonymous process for workers to voice COVID-related concerns

• Assign a workplace coordinator to be responsible for COVID issues

• Clarify non-work activities that could trigger quarantine (caring for, having 

direct contact w/, shared eating or drinking utensils w/, or being 

coughed/sneezed on by a COVID-positive person)

• Implement CDC / ASHRAE guidance on improving workplace ventilation

• Make COVID-19 vaccinations available  at no cost to eligible employees 

• Ensure vaccinated employees continue to follow the same control measures



(3)

OSHA Enforcement
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Total Fed OSHA Inspections

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

39,004
40,993 40,614 40,961 39,228

36,145 35,820

31,948 32,202 32,020
33,401

21,680
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Average Penalty Per
Serious Violation

0

1,000

2,000

3,000

4,000

5,000

6,000

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

$970 $1,053

$2,133 $2,153 $2,135 $2,046

$3,112
$3,415

$3,645

$5,016
$5,232

$5,427 
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Penalty Authority Keeps on Rising

Characterization
Historical 

Maximums

Aug. 2016

(78% Catch-
up Increase)

Jan. 2018

(Annual Bump)

Jan. 2020

(Annual Bump)

Jan. 13, 2021
(Annual Bump – 1.2%)

Other-than-

Serious
$7,000 $12,471 $12,934 $13,494 $13,653 

Serious $7,000 $12,471 $12,934 $13,494 $13,653 

Willful $70,000 $124,709 $129,336 $134,947 $136,532

Repeat $70,000 $124,709 $129,336 $134,947 $136,532

Failure to 

Abate

$7,000

per day 

$12,471

per day

$12,934

per day

$13,494

per day

$13,653 
per day

© 2020 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM



$100K+ Penalty Cases

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

120

164

202

181

181

148

169
154

218

168 175

134

Obama Admin = Average of 165/year

Trump Admin =   Average of 174/year

Average of 187/year (pre-pandemic)
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OSHA’s Repeat Violation Policies

OSHA Historically: 

• Treated workplaces
as individual, 
independent 
establishments

• Limited its review
of employers’ OSHA 
records to 3 years

• Reactive Philosophy 
(less likely to revisit 
workplaces within a 
few years)

Under Trump:

• Return to 3 year look 
back period

• Extend exemptions 
due to recent 
inspections

• Retire numerous 
emphasis programs 
and restore Reactive 
Inspection Focus

• Change successorship 
analysis to return to 
alter ego model

Under Obama/Biden:

• Treats workplaces in 
a corporate family 
as 1 workplace

• Look back 5 yrs at 
employers’ record 
of enforcement

• Proactive Targeting 
(more follow-up 
inspections / hand 
select past violators 
for inspection)
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Focus on Repeat Violations

‘02 ‘05 ‘08 ‘11 ‘13 ‘15 ‘16 ‘17 ‘18 ‘19 ‘20

Serious 58,845 61,018 67,052 62,115 56,661 47,934 42,984 36,802 36,645 36,447 28,714

Repeat
1,867

2.4%

2,350

2.7%

2,817

3.2%

3,229

3.7%

3,193

4.0%

3,088

4.7%

3,146

5.3%

2,771

5.5%

2,593

5.1%

2,471

4.8%

2,152

5.3%

Willful 331 747 517 594 319 527 524 319 341 364 384
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OSHA Enforcement Under Biden
• Likely efforts to significantly increase OSHA’s budget and staffing

• Push the Protecting America’s Worker Act (OSHA Reform Legislation)

─ Increase civil penalties

─ Expand worker safety criminal consequences

─ Ease ability to prosecute individual managers for crimes

─ Expand worker/survivor rights and involvement 

• Resume attacks on VPP

• Increase worker safety criminal investigations/prosecutions

• Increase focus and resources on whistleblower/11(c) actions

• More robust Chem/Ref PSM NEP

• Revive “Regulation by Shaming” Enforcement Press Releases



Enforcement Press Releases

• Under Republicans and Democrats, OSHA issues
enforcement press releases re: notable enforcement

• Press Releases issue the same day as citations and
they remain on OSHA’s website regardless of
outcome (i.e., even if citations are withdrawn)

• 463 enforcement press releases per year
during Obama Admin.

• 100% of the releases included inflammatory
and embarrassing quotes from DOL Officials

• Trump-era OSHA releases back to lower
frequency of Bush-era (≈150 press releases
per year), but continuing nasty tone
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(4)
Status and Future of OSHA 

Rulemaking and Deregulation
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OSHA Rulemaking Priorities
In a Biden Administration

• COVID-19 ETS and Permanent Infectious Disease Rule

• Restart PSM Reform rulemaking

• Modernize LOTO and cut the term “unexpected energization”

• Work w/ Democratic-controlled
Congress to undo Congressional
Review Act repeal of the Volks Rule
(i.e., extend statute of limitations
for recordkeeping violations from
6 months to 5 years)



• Revisit E-Recordkeeping (collect large employers’ 300/301 data)
and publish all data collected:

– Employer name,

facility and address

– Average # of employees

– Total hours worked

– Total # of injuries,

illnesses and deaths

– Total cases w/ days

away and # of days

– Total cases w/ job

transfer/restriction

and # of such days

– Total # other injuries

Publishing E-Recordkeeping Data
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OSHA Rulemaking Priorities
In a Biden Administration

• Permanent Infectious Diseases Rule (follow-on to COVID ETS)

• Heat Illness rulemaking

• Workplace Violence in Healthcare rulemaking

• Update HazCom

─ HCS 2012 updated to align with GHS Rev. 3 (2009)

─ Since then, GHS is up to Rev. 8 (2019)

• Set lower chemical PELs & Action Levels (by control banding?)



Conn Maciel Carey
COVID-19 Task
Force Resources

32

© 2020 CONN MACIEL CAREY LLP      ALL RIGHTS RESERVED ATTORNEY ADVERTISING WWW.CONNMACIEL.COM



Check out our blogs:
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QUESTIONS?
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