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Divisive Time in American History and Politics
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Current Events Revive an Old Discussion
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Older Examples of Same Issue
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More Recent Examples, Some Play Out in Court
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Gina Carano Taken Down by Social Media Post
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Before You Act, Gather the Facts

• Consider the facts:

• Are there photos, social media posts, videos, media 
coverage?

• Consider employee’s employment status:

• At-will employment?

• Governed by an employment contract?

• Governed by a collective bargaining agreement? 

• Subject to “just cause” process prior to termination?

• Any tenure policy implicated? 
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Before You Act, Review Your Policies

• Review employee handbook
• Policy regarding off-duty conduct?
• Policy regarding call out procedures? 

• Review other applicable company policies
• Company values
• Code of Conduct
• Policy governing behavior that brings reputational harm 

to Company
• COVID-19 policies and self-certifications 

• Review how the Company has handled similar 
situations in the past
• Consistency is key
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Statutes, Regulations, Ordinances, and Public Policy

• Consider state and local laws

• Any prohibitions on private employers taking 
employment actions for “lawful” off-duty 
conduct?

• Any local or state laws protecting an employee’s 
political activities outside of work?

• Potential for a wrongful termination claim based 
on public policy? 

• COVID-19 reporting obligations

• If event or rally was a “super-spreader” – how do 
you ensure safety and health of other employees 
in the workplace? 
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But What About the 1st Amendment?

• It doesn’t apply to private employers!

• The First Amendment provides broad (not 
absolute) freedom from government 
censorship. 

• It does not give employees the right to 
post, tweet, or say anything they like 
without consequence in the workplace.

• But… don’t forget protections provided by 
the NLRA
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States that Protect Political Activities
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California
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California
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New York
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Colorado
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Litigation Example
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• Plaintiff, who is white, sued for race discrimination 
after she was terminated by a financial institution for 
violating the Company’s Code of Conduct and social 
media policy.

• The Company was “inundated” with complaints after 
the Plaintiff posted a comment on her personal 
Facebook account, which was open to the public.

• Plaintiff’s post was in response to a news story about 
a councilman who drove through a crowd of 
demonstrators protesting the death of Antwon Rose, 
Jr., who had been shot and killed by a police officer. 

• Plaintiff commented: “Total BS. He should have taken 
a bus to plow thru [sic].”
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Business Considerations

• Consider the following:

• What precedent are you setting?

• How will customers and other employees react?

• What press might you receive?

• Make your decision by:

• Properly investigate the issue

• Apply your company policies consistently and follow past practice

• Tie your decision to business-related considerations
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Crisis Management

• Have a crisis management plan in place.

• Plan a response with a long-term message that 
focuses on rebuilding reputation.

• Controlled message

• Coaching of company representatives

• Review and revise your crisis management plan with 
your business teams and legal experts periodically.
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Practical Takeaways

• Determine what laws are applicable to the off-
duty conduct of your company’s employees.

• Review your code of conduct and company 
policies to address off-duty conduct that 
negatively impacts the workplace or the company.

• Review handbook policies on social media use.
• Remind employees to STOP and THINK before they email, 

text, post, or tweet 

• Prohibit posts that violate Company policy

• It only takes one inappropriate shared email, text, or post to 
ruin an employee’s efforts to build a positive reputation
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Practical Takeaways

• Consider communications or trainings to educate 
employees regarding the company’s stance on these 
activities.

• Ensure employees are aware of COVID-19 procedures and 
ramifications of violating them or making false statements 
on company forms.

• Work with your media relations and legal team to 
ensure you have messages and plans ready.
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