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C.R.O. Overview

 The job of the CRO does not include protecting the board or 
management. 

 But, the “C” Suite can help protect the board and themselves. 
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C.R.O. Overview continued
 What is a C.R.O.?

 Why are they appointed?

 Who typically requests that they be appointed?

 Who selects the C.R.O.?

 Who influences the selection of the C.R.O.?

 What are the C.R.O.’s duties?

 To whom does the C.R.O. report?
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C.R.O. Duties (A Sampler)
 Review financial information provided to stakeholders.

 Point Person with creditors.

 Oversee the sale process.

 Prepare financial projections, budgets, etc.

 Develop a business plan.

 Design a restructuring strategy.

 Manage flow of information.

 Oversee and direct operations.

 Terminate employees.

 Approve all material cash disbursements.

 Provide information to stakeholders.
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Retainer Agreement Issues
 Use of employees of affiliates and subsidiaries and the CRO firm.

 Direct communication with creditors, including writings, reports, analyses & projections.

 Working on other matters.

 Working for other clients who are competitors.

 Success fee or completion fee.

 No duty to vet information that is shared.

 Disclosure of retention for PR Purposes.

 Not necessarily full time.

 Retainer applied to final invoice.

 Carve-Out inclusion.

 Not a fiduciary.

 Not responsible for consequential damages.
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Success Fee/Completion Fee
 Addition to hourly monthly rates.

 Meeting Calendar Milestones.

 Managing cash flow above or below targets.

 Reduction in surety bonds or letters of credit.

 Filing a prepackaged or pre-negotiated plan of reorganization.

 Completing a “transaction”:
 Debt Restructuring
 Sale of Assets
 Fee as a percentage of sale proceeds.
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Conflicts
 Given a choice of three names. (“I’m not telling you who to pick, but…”)

 Don’t bite the hand that feeds you.

 No conflicts – except do not hurt the person who got you into the case.

 CRO firm representation of creditors and competitors.

 Disclosure of potential conflicts?

 Communication outside of management presence.

 Need for management sign off on anything in writing given to creditors.

 Have to blame someone!
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Who Will Be Blamed?
 Lenders want to put fault on management.

 Creditors want to discover officer and director liability claims.

 CRO will point the finger to someone!
 Only potential targets are management and the Board of Directors.

 Lenders never want to accept any blame.
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To Do List
 Ingratiate yourself to the CRO.

 Become essential.

 Be viewed as too expensive to replace.
 Wealth of knowledge.

 Have Board support.

 Be part of the CRO’s team.

 Be the CRO’s confidant.

 No exchange of financial information, reports or analyses absent management review 
beforehand.

 Note management disagreements with CRO’s conclusions, observations and 
recommendations when necessary.

 No meetings by CRO with stakeholders or their professionals without prior notice to 
management.

 Have vendor and employee support.
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Communication and Staying Informed
 The “C” suite must constantly be attune to what is being said and to whom in the case.

 GC should be copied on every communication with counsel and also attend every 
meeting and conference call with company and opposing counsel.

 CFO should be copied on every communication with the committee financial advisor and 
also attend every meeting and conference call with company and committee financial 
advisors.

 CEO should be copied on all communications with investment bankers.  Operational 
actions above a certain threshold should require CEO approval.

 CEO, CFO and GC should attend all meetings with key constituents.



Relevant Bankruptcy Code Provisions
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11 U.S.C. § 327 - Retention of Professionals

 Except as otherwise provided in this section, the trustee, with the court's approval, may employ one 
or more attorneys, accountants, appraisers, auctioneers, or other professional persons, that do not 
hold or represent an interest adverse to the estate, and that are disinterested persons, to represent or 
assist the trustee in carrying out the trustee's duties under this title.

 If the trustee is authorized to operate the business of the debtor under section 721 , 1202 , or 1108 of 
this title, and if the debtor has regularly employed attorneys, accountants, or other professional 
persons on salary, the trustee may retain or replace such professional persons if necessary in the 
operation of such business.

 In a case under chapter 7, 12, or 11 of this title, a person is not disqualified for employment under this 
section solely because of such person's employment by or representation of a creditor, unless there is 
objection by another creditor or the United States trustee, in which case the court shall disapprove 
such employment if there is an actual conflict of interest.

 The court may authorize the trustee to act as attorney or accountant for the estate if such 
authorization is in the best interest of the estate.

 The trustee, with the court's approval, may employ, for a specified special purpose, other than to 
represent the trustee in conducting the case, an attorney that has represented the debtor, if in the 
best interest of the estate, and if such attorney does not represent or hold any interest adverse to the 
debtor or to the estate with respect to the matter on which such attorney is to be employed.

 The trustee may not employ a person that has served as an examiner in the case.
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 After notice to the parties in interest and the United States Trustee and a hearing, and subject to 
sections 326 , 328 , and 329 , the court may award to a trustee, a consumer privacy ombudsman 
appointed under section 332 , an examiner, an ombudsman appointed under section 333 , or a 
professional person employed under section 327 or 1103--

 Reasonable compensation for actual, necessary services rendered by the trustee, examiner, 
ombudsman, professional person, or attorney and by any paraprofessional person employed by 
any such person;  and

 Reimbursement for actual, necessary expenses.

 The court may, on its own motion or on the motion of the United States Trustee, the United States 
Trustee for the District or Region, the trustee for the estate, or any other party in interest, award 
compensation that is less than the amount of compensation that is requested.

 In determining the amount of reasonable compensation to be awarded to an examiner, trustee under 
chapter 11, or professional person, the court shall consider the nature, the extent, and the value of 
such services, taking into account all relevant factors, including--

 The time spent on such services;
 The rates charged for such services;
 Whether the services were necessary to the administration of, or beneficial at the time at which 

the service was rendered toward the completion of, a case under this title;
 Whether the services were performed within a reasonable amount of time commensurate with 

the complexity, importance, and nature of the problem, issue, or task addressed;

11 U.S.C. § 330 - Compensation of Officers



14

 With respect to a professional person, whether the person is board certified or otherwise has 
demonstrated skill and experience in the bankruptcy field;  and

 Whether the compensation is reasonable based on the customary compensation charged by 
comparably skilled practitioners in cases other than cases under this title.

 Except as provided in subparagraph (B), the court shall not allow compensation for--
 Unnecessary duplication of services;  or
 Services that were not reasonably likely to benefit the debtor's estate;  or

 Necessary to the administration of the case.

 In a chapter 12 or chapter 13 case in which the debtor is an individual, the court may allow 
reasonable compensation to the debtor's attorney for representing the interests of the debtor in 
connection with the bankruptcy case based on a consideration of the benefit and necessity of such 
services to the debtor and the other factors set forth in this section.

 The court shall reduce the amount of compensation awarded under this section by the amount of any 
interim compensation awarded under section 331 , and, if the amount of such interim compensation 
exceeds the amount of compensation awarded under this section, may order the return of the excess 
to the estate.

11 U.S.C. § 330 - Compensation of Officers
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 Any compensation awarded for the preparation of a fee application shall be based on the level and 
skill reasonably required to prepare the application.

 In determining the amount of reasonable compensation to be awarded to a trustee, the court shall 
treat such compensation as a commission, based on section 326 .

 There shall be paid from the filing fee in a case under chapter 7 of this title $45 to the trustee serving 
in such case, after such trustee's services are rendered.

 The Judicial Conference of the United States--
 Shall prescribe additional fees of the same kind as prescribed under section 1914(b) of title 28 ; 

 and
 May prescribe notice of appearance fees and fees charged against distributions in cases under 

this title;
- To pay $15 to trustees serving in cases after such trustees' services are rendered. 

Beginning 1 year after the date of the enactment of the Bankruptcy Reform Act of 1994, 
such $15 shall be paid in addition to the amount paid under paragraph (1).

 Unless the court orders otherwise, in a case under chapter 12 or 13 of this title the compensation paid 
to the trustee serving in the case shall not be less than $5 per month from any distribution under the 
plan during the administration of the plan.

 In a case in which the United States trustee serves as trustee, the compensation of the trustee under 
this section shall be paid to the clerk of the bankruptcy court and deposited by the clerk into the 
United States Trustee System Fund established by section 589a of title 28.

11 U.S.C. § 330 - Compensation of Officers
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 A trustee, an examiner, a debtor's attorney, or any professional person employed under section 327 
or 1103 of this title may apply to the court not more than once every 120 days after an order for relief 
in a case under this title, or more often if the court permits, for such compensation for services 
rendered before the date of such an application or reimbursement for expenses incurred before such 
date as is provided under section 330 of this title. After notice and a hearing, the court may allow 
and disburse to such applicant such compensation or reimbursement.

11 U.S.C. § 331 - Interim Compensation



Sample Retainer Agreement Provisions For 
Analysis and Discussion
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QUESTIONS?
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 February 11, 2021, Keeping Your Job as CFO When A CRO Arrives, Global Banking 
& Finance Review

Article Written By Ken Rosen

https://www.lowenstein.com/news-insights/publications/articles/keeping-your-job-as-cfo-when-a-cro-arrives-rosen


39

Kenneth A. Rosen
Partner & Chair Emeritus, Bankruptcy & Restructuring Department

With more than 35 years of proven experience, Ken is the first call for companies seeking a 
strategic plan for recovery from financial distress.

Ken advises on the full spectrum of restructuring solutions, including Chapter 11 
reorganizations, out-of-court workouts, financial restructurings, and litigation. He works 
closely with debtors, creditors' committees, lenders, landlords, and others in such diverse 
industries as paper and printing, food, furniture, pharmaceuticals, health care, and real 
estate.

For each matter, Ken starts by developing a strategic direction based on a clear 
understanding of his client's needs. His goals are to preserve the business or business 
relationship, to minimize disruption, and to move quickly toward a workable solution. His 
success is reflected both in his long list of accolades—including top rankings 
from Chambers USA (2008-2020) and The Deal's "Bankruptcy Insider"—and the fact that 
the majority of his practice is referral-based. Clients laud Ken's practical approach and 
sensitivity to the needs of their business, as well as his strong track record of successful 
outcomes. Clients and peers alike recognize Ken as "definitely a standout."

In his spare time, Ken serves on several philanthropy and nonprofit boards primarily 
devoted to health care and education. He currently serves as Interim Chair of the Board of 
the New York City Opera.

Education
 Boston University (J.D. 

2001)
 University of Chicago 

(M.A. 1996)
 Sarah Lawrence 

College (B.A. 1994)

Bar Admissions
 New York

Education
 Columbia University 

(M.B.A. 1980)
 Benjamin N. Cardozo 

School of Law (J.D. 
1979)

 Cornell University (B.S. 
1975)

Bar Admissions
 New York
 New Jersey

T: 973.597.2548 | F: 973.597.2549 | E: krosen@lowenstein.com
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Jennifer B. Kimble
Counsel, Bankruptcy & Restructuring Department

Jennifer is a corporate restructuring attorney with more than a decade of experience 
representing Chapter 11 debtors, creditors’ and retiree committees, Chapter 7 trustees, and 
other creditors in bankruptcy proceedings, preference actions, commercial transactions, 
commercial litigation, and out-of-court restructurings. She has extensive experience in all 
aspects of Chapter 11 cases, including first day motions, noticing issues, negotiating DIP 
financing, 363 sales, contract assumption, 1113/1114 matters, and plan confirmation and 
implementation. She is skilled in claims resolution processes and well-versed in post-
confirmation trusts and the litigation of Chapter 5 claims.

Jennifer offers proven skill in insolvency-related matters in the automotive industry. She has 
represented original equipment manufacturers and tiered suppliers in negotiating and 
resolving contract issues, financial disputes, tooling ownership, and other bankruptcy and 
litigation actions with manufacturers’ sole source suppliers to maintain just-in-time delivery.

A responsive and engaged team player, Jennifer takes the time to understand how each 
client defines success. She is adept at consolidating details into comprehensive solutions 
that support client objectives. Jennifer excels at helping companies achieve the best 
possible outcome during the restructuring process by analyzing and applying bankruptcy 
law in the context of an insolvency event.

Prior to joining the firm, Jennifer worked with a leading bankruptcy claims and noticing firm 
and with various commercial law firms.

Education
 Boston University (J.D. 

2001)
 University of Chicago 

(M.A. 1996)
 Sarah Lawrence 

College (B.A. 1994)

Bar Admissions
 New York

Education
 University of Mississippi 

School of Law (J.D. 
2005), magna cum 
laude; associate articles 
editor, Mississippi Law 
Journal

 Mississippi State 
University (B.A. 2002), 
summa cum laude

Bar Admissions
 New York
 Alabama

T: 646.414.6918 | F: 973.597.2400 | E: jkimble@lowenstein.com
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