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Thinking Outside the Box for Solutions to Difficult or Impossible Cases 

 

 
Description of Program: 
 
 When you have a difficult or impossible case conventional thinking should go out the 

window.  How do you broaden the scope of your case so that your legal issues predominate the 

discussion about resolutions, settlements or plea bargains?  The webinar will address multiple 

considerations for possible strategies; the use of experts; focus groups and the media; surveys; lie 

detector exams; judicial notice; Stipulated Facts; Motions in limine; severance; Attorney and 

Judicial Misconduct and spoliation of evidence and solicitation of amicus curiae. 

 

1. Learning everything about your client medically, socially and economically. 

2. The Process of Thinking Outside of the Box 

a. Ask yourselves how you would represent people in the news. 

b. What is different about your strategy and what will jurors believe? 

3. Have the courage to set precedent and make new law. 

4. Trying your case outside the courtroom. 

a. Reshaping public opinion. 

5. When, how and why to attack your adversary or the judge, if ever. 

6. When to settle. 
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Outside Counsel 

When Settlements "Hit The Wall" 

At the 23rd mile of the 
. .. Bost. on Marathon, run­

ners hit what is known as 
"The Wall," also known as 

. "Heartbreak Hill." Champi­
ons break through the "wall," while 
others are unable to finish. So it 
is with settlements, which "hit the 
wall" or.reach an impasse,'where 
theother side has. a seemingly 
intractable position, and the client 
is unable to see the "forest for the 
trees." This article demonstrat~s 
techniques that might be used by 
lawyers to convince or persuade .. 
the client or the other side to settle, 
because it is in their best interest 
to do so. 

1. Understanding How the 
Brain Works. Convincing parties 
to settle requires some under­
standing of how the human brain 
works. Neuroscience tells us that 
we should be focused on the pre­
frontal cortex or the "judgment 
center" of the brain. Other parts 
of the brain deal with emotions. 
So the first rule of settlement is to 
recognize the difference in these 
parts of the brain; while focusing 
on good, objective judgment$ or 
facts, as opposed to judgments 
that are based upon subjective 
emotions such as revenge, anger, 
and hate, which are, of course, 
personal.· 

2. Opening the Mind to Alterna­
tive Thinking. We know that coglli­
tive reasoning generally declines 
with age, but that is not always the . 
case. In order to overcome the vis­
ceral rejection of a settlement by 
an obstinate person, lawyers might 
want to find out a.bbut a person's 
age and education. How do they 
spend their time? The lawyer might 
test or challenge the person's myo­
pic thinking by diverting to discus:. 
sionsof books, art, lTIusic, or an 
interesting Op-Ed piece. This can 
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show a commonality of thinking 
on those subjects, which may then 
transition at segue into an agree­
ment on settlements. The idea is to 
focus on the positive. The power of 

. negativity poses a threat to reason. 
. 3. Lawyers and Clients Have 

Interests in COIimlon. Taking time 
to explain the lawyer's role as an 
advocate and the work already 
done on the case, as well as pyr­
rhic victories such as the winning 
of pre-trial motions or the gain­
ing of admission in discovery or 
examinations-before-trial and hear-

There is definitely an art to 
settlement negotiations, if 
not a science. It is some­
thing that every lawyer, 
both transactional attor­
neys and litigators alike 
can learn .. 

ings. Also, if the lawyer has made 
a brilliant legal argument and the 
client was either present for it or if 
. a tranScript of it can be. read, these 
may be selling points. In a contin­
gency case the client might be told 
"we are,in a sense, partners in the 
case. I want you to get as much 
as possible, because the more you 
get, the more I get:' 

4. Introducing the Business 
Judgment Rule. It has often been 
said by judges that: "a good settle­
ment is one where neither side is 
happy." The Business Judgment 
Rule introduces the client or adver­
saries to a dose of reality. When is 
the case likely to be tried? What 
will be the cost for both sides in 
time and money? Can you really 
afford to go to trial? There· is the 

cost of legal time in and· out of 
court for preparation, experts and 
other expenses. . 

5. What is the Ukelihoo,d of 
Success at Trial? Assumi~g best 
case scenarios', what are yqulike­
ly to win? Assuming worst case 
scenarios what are you liI~ely to 
lose? This involves a candid discus­
sion of the pluses and minuses of 
a case. Some clients believe that 
when a lawyer discusses the neg­
ative aspects of a caseor how a 
client might lose, that the lawyer 
has lost confidence in the caseor 
has joined the other side. Srafting 
with positives is always better and 
gradually introducing the negatives 
.by describing them as th~ other 
side's contentions, does not put 
you "in bed"with your adversary; 

6. Explaining the DynaDuCS of 
the Settlement Process. It is essen~ 
tially the same process for both 
civil and criminal cases. Explaining 
the conflicting and roles of counsel 
is the lawyer's task. What is the job 
of each lawyer in the case? What is 
the role of an insurance corhpany 
and an adjuster? When is th~ best 
time to settle the case? Usually 
it is at the end of the year,;when 
insurance companies must tlnIoad 
their reserves. It is also the best 
time to negotiate pleas and sen­
tences, because jurors and Judges 
tend to be in a lighthearted mood 
from Thanksgiving through the end· 
of the year holidays. A demand· 
figure is first based upon what a 
jury would likely award. Then it 
ordinarily goes back-and-forth, like 
a ping-pong match, until you "hit· 
the wall," again where both sides 
are at irreconcilable differences~ 
Does it then make sense to hettIe, 
or to hold out for another day, per~ 
haps after jury selection? What are 
the advantages between now and 
later? (See, Liotti, Thomas F. and 
Edward A Paltzik, Strategies for 
Settling Civil and Criminal Cases, 
American Bar Association White 
Collar Crime Committee Newslet­
ter, Summer, 2011)., 

There is definitely an art to 
settlement negotiations, if not 
a science. It is something that 
every lawyer, both transactional 
attorneys and litigators alike can 
learn. . 
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