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Thinking Outside the Box for Solutions to Difficult or Impossible Cases

Description of Program:

When you have a difficult or impossible case conventional thinking should go out the
window. How do you broaden the scope of your case so that your legal issues predominate the
discussion about resolutions, settlements or plea bargains? The webinar will address multiple
considerations for possible strategies; the use of experts; focus groups and the media; surveys; lie
detector exams; judicial notice; Stipulated Facts; Motions in limine; severance; Attorney and
Judicial Misconduct and spoliation of evidence and solicitation of amicus curiae.

1. Learning everything about your client medically, socially and economically.
2. The Process of Thinking Outside of the Box
a. Ask yourselves how you would represent people in the news.
b. What is different about your strategy and what will jurors believe?
Have the courage to set precedent and make new law.
4. Trying your case outside the courtroom.
a. Reshaping public opinion.
5. When, how and why to attack your adversary or the judge, if ever.
6. When to settle.
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When Settlements “Hit The Wall”

t the 23rd mile of the.
Boston Marathon, run-
ners hit what is known as

“The Wall,” also known as

“Heartbreak Hill.” Champi-

ons break through the “wall,” while
others are unable to finish. So it
is with settlements, which “hit the
wall” or reach an impasse, where
the other side has a seemingly
intractable position, and the client
is unable to see the “forest for the

trees.” This article demonstrates.

techniques that might be used by

lawyers to convince or persuade.’

the client or the other side to settle,
because it is in their best interest
to do so. : g

1. Understanding How the'

Brain Works. Convincing parties
to settle requires some under-
standing of how the human brain
works. Neuroscience tells us that
we should be focused on the pre-
frontal cortex or the “judgment
center” of the brain. Other parts
of the brain deal with emotions.

" So the first rule of settlement is to’

recognize the difference in these

~ parts of the brain, while focusing
- on good, objective judgments or

facts, as opposed to judgments

" that are based upon subjective

emotions such as revenge, anger,
and hate, which are, of course,
personal.’

2. Opening the Mind to Altema—

- tive Thinking. We know that cogni-

tive reasoning generally declines

with age, but that is not always the .

case. In order to overcome the vis-
ceral rejection of a settlement by
an obstinate person, lawyers mlght
want to find out about a person’s
age and education. How do they
spend their time? The lawyer might
test or challenge the person’s myo-
pic thinking by diverting to discus-
sions of books, art, music, or an
mterestmg Op-Ed plece This can

THOMAS F. LIOTTI is an attorney with
the Law Offices of Thomas F. Liotti in
Garden City and a village justice in
Westbury. He is the co-author of a Prac-
tice Guide toVillage, Town and District
Courts of New York (Thomson, Reuters
West, 1995-present). LUCIA MARIA , is
an associate with the Law Offices of
Thomas F. Liotti. -
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show a commonality of thinking
on those subjects, which may then
transition or segue into an agree-
ment on settlemernts. The ideais to
focus on the positive. The power of

. negativity poses a threat to reason.

. 3. Lawyers and Clients Have
Interests in Comnmon. Taking time
to explain the lawyer’s role as an
advocate and the work already
done on the case, as well as pyr-
rhic victories such as the winning
of pre-trial motions or the gain-
ing of admission in discovery or
examinations-before-trial and hear-

There is definitely an art to
settlement negotiations, if
not a science. It is some-
thing that every lawyer,
both transactional attor-
neys and litigators alike-
can learn.”

ings. Also, if the laWyer has made
a brilliant legal argument and the

‘client was either present for it or if
‘atranscript of it can be read, these

may be selling points. In a contin-
gency case the client might be told
“we are, in a sense, partners in the
case. | want you to get as much
as possible, because the more you
get, the more I get.”

4. Introducing the Business
Judgment Rule. It has often been
said by judges that: “a good settle-
ment is one where neither side is
happy.” The Business Judgment
Rule introduces the client or adver-
saries to a dose of reality. When is
the case likely to be tried? What
will be the cost for both sides in
time and money? Can you really
afford to go to trial? There is the

cost of legal time in and out of
court for preparation, experts and

“other expenses.

5. What is the Likelihood of
Success at Trial? Assuming best
case scenarios, what are you like-

ly to win? Assuming worst case -

scenarios what are you likely to
lose? This involves a candid discus-
sion of the pluses and minuses of
a case. Some clients believe that
when a lawyer discusses the neg-
ative aspects of a case or how a
client might lose, that the lawyer
has lost confidence in the ¢ase or
has joined the other side. Starting
with positives is always better and
gradually introducing the negatives

by describing them as the other

side’ s contentions, does Iiot put
you “in-bed” with your adversary

6. Explaining the Dynamlcs of -

the Settlement Process. It is essen-
tially the same process for both
civil and criminal cases. Explaining
the conflicting and roles of counsel
is the lawyer’s task. What is the job
of each lawyer in the case? What is
the role of an insurance company

and an adjuster? When is thie best

time to settle the case? Usually
it is at the end of the year,' when
insurance companies must unload
their reserves. It is also the best
time to negotiate pleas and sen-
tences, because jurors and judges
tend to be in a lighthearted mood
from Thanksgiving through the end

of the year holidays. A demand -

figure is first based upon what a
jury would likely award. Then it
ordinarily goes back-and-forth, like
a ping-pong match, until you “hit
the wall,” again where both sides
are at irreconcilable differénces.
Does it then make sense to Eettle,
or to hold out for another da‘y, per-
haps after jury selection? What are
the advantages between now and
later? (See; Liotti, Thomas F. and
Edward A Paltzik, Strategies for
Settling Civil and Criminal Cases,
American Bar Association White
Collar Crime Committee Newslet-
ter, Summer, 2011). i
There is definitely an art to
settlement negotiations, 1f not
a science. It is something that
every lawyer, both transactional
attorneys and litigators allke can
1earn j
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MESSAGE FROM THE NEWSLETTER SUBCOMMITTEE CHAIR

By Martinique E. Busino

Welcome to the Summer edition of the White Collar Crime Committee Newsletter. | am excited to
present this issue and to work on publishing future Newsletters that are engaging and useful resources
for white collar practitioners.

| would like to thank those who contributed to this edition and the ABA staff-members, whose hard work '
makes this Newsletter possible,

Finally, | encourage you to submit an article for future editions, which will inciude Newsletiers devoted to
specific topics including Brady and electronic discovery in the criminal context. If you would like to submit

an article for our next edition or have ideas on a subject for a topical Newsletter, please contact me at
mbusino @ crowell.com or Saima S. Safiedine at Salma.Safiedine @ americanbar.org

FEATURED ARTICLES

Triple-Barrelled Critique of U.S. Foreign Anti-Corruption Efforts—But is there Cause for Concern?

By T. Markus Funk and Caryn Lara Trombino

T. Markus Funk and Caryn Trombino examine the OECD and the US Chamber of Commerce's
recent criticisms - as well as compliments - directed at U.S. global anti-corruption efforts, and also

- discuss each entity's specific suggestions for reform. These proposals, as well as the recent drop
in U.S. ranking on Transparency International's Corruption Perception Index, suggest that U.S.
global anti-corruption efforts are still a work in progress.

T. Markus Funk, who from 2000-10 served as an Assistant US Attorney in Chicago, is a Partner

in Perkins Coie’s Invesngarfons and White Collar Defense Group. Caryn Lara Trombino is a
senior associate in the Group.

Br berv in China: The Clash of Culture, Law, and Globalizatlo
By Rupert Utiey

This article reviews bribery and corruption in China, the impact of anti-bribery legislation, and
offers suggestions for effective compliance programs.

Mr. Rupert Utley is the Managing Director of LECG Greater China and heads up the practice from
Shanghai. He has over 25 years of investigation and risk advisory experience, the last ten years
of which have been building and leading investigation and forensic accounting practices, primarily
in China.

Representing the Individual in Internal Investigations




By Evan A. Jenness

Internal investigations may serve companies’ interest in preventing or limiting corporate exposure, -
but they present substantial hazards for some corporate constituents. While the rights, rules and
laws applicable to law enforcement investigations have developed over many years, internal
investigations are a relatively new phenomenon and subject to no mandatory procedural or
substantive requirements. Representing the individual in an internal investigation requires an
informed and cautious strategy aimed at minimizing potential legal exposure, adverse

employment consequences and other collateral risks, in what often will be an evolving situation.

Evan A. Jenness is a criminal defense attorney whose offices are in Santa Monica, California.
She specializes in white collar and other complex federal criminal matters, and is a former Deputy
Federal Public Defender.

Strateqgies For Settling Civil and Criminal Cases

By Thomas F. Liotti and Edward Paltzik

The article gives you a method for winning your case without a trial. It is ail about negotiating
strategies that give you the best result for your client.

Thomas F. Liotti is an attorney with offices in Garden City, New York and a Village Justice in
Westbury. Edward Palizik is an Associate in his firm.

Issues Confronting Responsible 'Corporate Officers In the New Era of Government Food & Dfug
Enforcement

By Christopher R. Hall and Gregory G. Schwab

This article seeks to help practitioners understand the legal basis for the government’s stated
intent to pursue executives, in select cases, based on their “status” as Responsible Corporate
Officers (as opposed to evidence of criminal conduct). The article also seeks to help attorneys
assess whether their client’s current compliance processes will adequately serve to avoid falling
within this government initiative. The authors strive to do this by (1) tracing the RCO doctrine to .
its roots, (2) identifying the elements of a misdemeanor violation under the doctrine and the
shifting burdens of proof that apply, (3) re\newmg the exclusion provisions triggered by an RCO
conviction, (4) exploring an active RCO case in detail, and (5) suggesting best practices to avoid
RCO liability and exclusion.

Christopher Hall, a former Assistant United States Attomney, is a partner in the Philadelphia office
of Saul Ewing LLP. Mr. Hall represents corporations and individuals during internal
investigations, government criminal investigations, government civil enforcement actions, and
related civil proceedings. Greg Schwab, also in the Philadelphia office, is an Associate in the
Litigation Department and member of the firm’s White Collar and Government Enforcement
Practice Group. Mr. Schwab represents companies and individuals during rnternai investigations -
and related enforcement actions zfmd civil proceedings.

CJS UrcominG EVENTS

CJS Annual Meeting Schedule (See also the comprehensive descrigtions of criminal justice
programs) Aug 5-7, 2011; Toronto, Canada

NEW PUBLICATIONS

The State of Criminal Justice 2011 This annual publication reports on the major issues, trends and
significant changes in the criminal justice system -- includes a chapter on White Collar Crime. Edited by
Prof. Myrna Raeder
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Edward A. Paltuik ) ‘ Thomas F. Liotti
Strategies For Settling Civil and Criminal Cases
By: Thomas F. Liotti and Edward Paltzik'

The strategies for securing favorable settlements in civil cases and plea bargains in
criminal cases-are often remarkably the same. To be a-great settler in either area requires an
approach different than that of the mediator or judge; both of whom often look for middle ground
in a Solomon-like manner. Judges typically say “a good settlement is one where neither side is
satisfied.” The attofﬁey is not satisfied with m1ddle ground. Convincing your adversary to settle
on yoﬁr terms ié an art and science. It is a matter of winning the case without a trial. |

Cdnduct a Thorbligh Investigaﬁon

The first order of business is to learn all that you can about your case. What are the
critical issues in the case that you hope to learn in discovery, through examinations before trial or
simply by way of a thorough interview with your client? Do you need a private inveétigator to
intéﬁiew potential witnesses or an accident reconstruction expert?” Are there psychiatric issues
in the case that need to be addressed?

In cases where your client’s behavior may be partially or entirely justifiable as a result of .
a psychiatric or medical condition, you need to promptly pursue that aspect of the case with the

help of a psychiatrist and/or doctor.® Cases involving theft or other financial loss will require the



services of a forensic accountant.* Evidence is likely to degrade or disappeaf due to natural
conditions (exposure to weatherj, ,repéirs, cleanup efforts or even due to wrongful conduct by the
other side.” The passage of time is also likely to have an impact on Witnesses, as memories fade
and witnesses move or die. Therefore, the decisions of whether to retain the services of an
~ investigator should be made early in the case.®

Consider Worst-Case Scenarios

The attorney must provide the client with a fact-based assessment of the case. Ina civil
case., prior to entering settlement discussions, the attorney must deterrﬂine the damages; consider
whether liability can be proven, ahd ﬁleésu.fe comparative fault for all pérties. In a criminal case,
prior to entering into plea discussions-,,the,,attomey must consider all plausible defenses; analyze
whether the case is overcharged; account for the effect of pre-trial 'pu,blicityh’. on potential jurors;
attempt to determine what charges-,.-if 'ény,_ are likely to come out of the grand jury; and
ultimately, determine whethef the prosecutor can meet their burden of proof.® In all cases before
an attorney can negotiate effectively, he/she must cbﬁsider how the case will be viewed by a
jury, and how it will be viewed by thé judge, in deciding pre-trial motions.

In civil cases, attorneys should research comparative verdicts. The New York Law
Journal and Verdict Search’ are hg_lpful places to look. Consider the high end and low end of the
range of possible damage awards if the case goes to a jury. In criminal cases, consider the |
minimum and maximum penalties that your client faces if convicted after trial, and whether it is
more likely that the penalties imposed will be closer to the minimum or the maximum. Consider
whether your client faces any collateral consequences (such as the loss of a professional licénse

or other privilege) in the event of a conviction.



There are many attorneys who take the first money or plea offer made to them instead of
formulating a realistic demand. Generally, the worst settlement and plea bargain offers sre given
to attorneys who never try cases. In order to extract the best settlement or plea offer, prepare
your case as if it is going to trial.

Early Settlement Discussions: “The Ballpark” Analogy

You must remember to never bid against yourself.. In civil cases, it is never tso early to
cultivate a relationship with the defendant’s attorney and the assigned adjuster for the
defendant’s insurance carrier. In.criminal cases, the same applics to the prosecutor. You should
also research your adversary’s background; the insurance carrier’s track record on coverage and
settlements. There is also a chain of command or protocols involving settlements. Committees,
Bureau Chiefs and Supervisors may all have to be consulted;

In making a seftlement demand or reqﬁesting a specific plea offer, you must know what
your parameters. In the early stages of a negotiation, before concrete ideas havs been exchanged,
there will be “code language,” to wit: “I have some flexibility” or “I have a little flexibility” or
“I have no flexibility.” We prefer to use code language in the for;m of a “ballpark analogy.” The
ballpark analogy is the best example of the code language that permeates the early stages of
settlement and plea negotiations. As negotiations progress, the use of code language will
decrease as the parties go into a more fact-based discussion. For example, if you have a
wrongful death case that in your view is worth in the high six figures, then you might say to the
other side: “The casé is at least a six figure case. In ordsr for us to even have a discussion about
settlement, you must come into my ballpark. You do that by telling me that you recognize that

this is a six figure case.” In another example, suppose you have a criminal case in which your



client is charged with Grand Larceny, a felony. You might say to the Assistant District Attorney:
“We cannot accept any deal that involves a felony. I need to know that you have a realistic \}i.ew
of the evidence and the mitigating circumstances in this case.” In either example, if you get the
answer you are looking for, you will know that you have at least one hundred thousand dollars
on the table or that you have at worst a misdemeanor plea offer on the table. You also know that
there is a basis for continued discussions.

Once you determine that your adversary is prepared to enter your ballpark, it is
appropriate to make a monetary demand or a plea deinand. the you give a demand do not
change it until the other side bids against it. In a civil case if you are répresenting the plaintiff,
the idea is to get the other side to come up to your humber. In a criminal case, the idea is to get
the prosecutors down to the offense and punishment level that you and your client dee_:ni
favorable under the circumstances.

Advanced Settlement Discussions: rMaximize the Strength of Your Case

As you prepare for the more advanced stages of a settlement or plea negotiation,
anticipate “Battleground” topics. This way of thinking is no different tﬁan the aﬁproach that a
Presidential candi;_late may have. With so many states either solidly Democratic or solidly
Republican, Presidentia.l candidates in fecent years must be pragmatic and realize that there are
certain states that they will not be able to carry, no matter how hard they try. Therefore,
candidates identify so-called “battleground” states, where the outcome could go either way and
could turn on the smallest of details — states such as Ohio, Virginia and Missouri. As an attorney
negotiating a settlement or plea, you must ﬁndryour “Ohio, Virginia and Missouri.” As your

case progresses, you will realize that certain topics will not yield beneficial results for your client



no matter how skillfully you present the issue to the other side. Instead, focus on the
battleground issues that you believe will inure to your client’s benefit.

In ctvil cases, an excellent example of a favorable battleground issue that a plaintiff’s
attorney may repeatedly encounter is life expectancy. In a recent wrongful death lawsuit, we
represented the widow of an elderly man who had been struck and killed by a school bus while
riding his bicycle to church without a helmet.'® The decedent was 76 years old at the tiﬁe of the
accideﬁt and lived for 11 hours after it with conscious pain and suffering during some of that
time. The school district’s iﬁsmance carrier insisted that damages (incfuding lost pension
payments, Social Security payments, lost salary from part-time work and.assorted other losses)
be calculated on the basis of an 80 year life expectancy. However, the carrier’s assertion Qf an
80 year life expectancy lacked any factual basis. The decedent had been in perfect health Béfore
the accident, did not drink, did not smoke, did not take any medication and exercised regularly.
| It seemed improbable that his life éxpectancy at the time of death was only 4 years. In order to
refute the carrier’s working number of 80 years, we referred to the Actuarial Life Table at
www.ssa..gov (The Government’s Social Security website and Department of Labor statistics),
which revealed that the average life expectancy of a 76-year-old male was almost 10 years.
Using that figure, we were able to change the dynamic of the negotiation by presenting the
carrier with documentary evidence that the decedent would likely have lived perhaps twicé as
long as the cartier contended. We were then able to argue that all of the damages figures should
be, at a minimum, doubled. Life expectancy arguments can be especially powerful because an

increase in life expectancy immediately increases damages across the board.



In addition to identification of battleground issues, you should search for and identify

" “hidden values.” The wrongful death lawsuit described above also provides an example of

“hidden valué.” During the course of our investigation in that case, we learned that our client
and the decedent received several free cruises annually in exchange for the decedent’s service as
a lecturer. Our client, the surviving spouse, only received the free cruises because of her
husband’s lecwﬂng. After carefully questioning our client about the nature of the
accommodatioﬂé on the cruises anci the locafions of the cruises, we were able to determine the
value of the cruises by examining the cruise line website. Coupled with the life expectancy
increase, the value of the free cruises increased the value of the ultimate settlement.
Conclusion

There is both an art and science to settlement and plea negotiations. Consider your
methodology for doing so before your next discussion in tﬁét regard. One final point is that the -
holiday season of December also preselnts an opportune time for resolution since carriers must

dispose of their reserves and juries, judges and adversaries are in a giving and forgiving mood.

'Thomas F. Liotti is an attorney with offices in Garden City, New York and a Village Justice i in
Westbury Edward Paltzik is an Associate in his firm. -

% See People v. Barry Feinstein, alleged double vehicular homicide, (Suffolk County, 1994) Mr.
Liotti’s. firm condicted an investigation, which included the assistance of private investigators
‘and an accident reconstruction firm. The District Attorney elected not to prosecute. Smith,
Estelle Lander, Teen Won't Be Prosecuted In Crash, Newsday, (Suffolk edition) January 7, 1994
at 35. See also, People v. Jesenia Vega, (Suffolk County, 2007-2009. Defendant was accused of
running over and dragging her boyfriend to his death following a drunken argument at a block
party. Accident reconstruction showed that the defendant did not deliberately run over her
boyfriend, which contributed to a réduced charge and sentence of 1 to 3 years, See Alfonso A.
Castillo, ‘Hysterical drunk,” or fearing for lifé? Woman faces charges in boyfriend’s death.
Newsday, August 31, 2007 at A20. Long Island Woman Denies Charges In Death of Boyfriend,
Associate Press, August 30, 2007. See also, Laura Rivera and Joseph Mallia, Her Take on
Tragic Night, Driver Accused of Fatally Dragging Her Boyfriend in July Says She Was Only
Trying to Escape His Abuse, Newsday, December 27, 2007 at A22. The resolution in both the
Feinstein and Vega criminal cases foreclosed any civil actions from occurring,.




* People v. Kathleen Prisco, (Suffolk County, 2009). Wife accused of murdering husband, an
attorney. On October 28, 2010 the defendant entered a Not Guilty By Reason Of Insanity
(N.G.R.L) plea before the Hon. Robert Doyle. Mr. Liotti’s firm retained the services of a
psychiatrist, who determined that the defendant was suffering from a mental disease or defect, in
which diagnosis the District Attorney’s psychiatrists concutred. See also, Carl McGowan, Fort
Salonga Murder Suspect Admits She Stabbed Husband, newsday.com, October 28, 2010; Cark

McGowan, Wife Admits Stabbing In Insanity Plea, Newsday, October 29, 2010 at A18;
November 1, 2010, New York Law Journal, News In Brief, Andrew Keshner, Woman Who

- Killed Attorney-Husband Will Not Face Trial. _

* People v. Anthony Galasso (Nassau County, 2008). Alleged Grand Larceny. Indictment,
concerning theft of $4.3 to $8 million in escrow and other money from brother’s law firm. Mr.
Liotti’s firm retained the services of a forensic accountant, who attributed only $600,000 of the
alleged theft to the defendant. The forensic accountant’s finding contributed to eventual ‘
compromise on $2 million as the amount attributable to defendant and a favorable plea deal
involving a 2 ¥z to 7 ' year sentence. See Ann Givens, Bookkeeper Sentenced, I.1. Briefs,
Newsday, June 7, 2008 at A13. '

> See Thomas F. Liotti and Drummond Smith, Spoliation of Evidence by Prosecutors, Verdict (a
magazine published by the National Coalition of Concerned Legal Professionals, July, 2008 at 1,
3 and 4 and New York Criminal Law Newsletter (a publication of the Criminal Justice Section of
the New York State Bar Association), Summer, 2008, Vol. 6, No. 3 at 9. .

% In People v. Clarey (Nassau County, 2—5-2006), an investigator was able to secure two swomn
statements from eyewitnesses attesting to the fact that our client, an attorney, charged with
D.W.I. and leaving the scene, did not cause the accident and death of a motorcyclist: See
Zachary R. Dowdy, West Hempstead, Attorney Sentenced In Fatal D.W.L Hit-Run, Newsday,
September 15, 2006 at'A57. The defendant was sentenced to 30 days and served 15 of them.

7 See Thomas F. Liotti, Media at What Price, New York Law Journal, Perspectives Column,
September 1, 1994 at 2 and Thomas F. Liotti, Lawyers and Media - Are You Savvy?, The
Attorney of Nassau County, December, 2003 at 4, 5, 10, 11, 12 and 13. See also January 24,
2001, Annual Meeting of the New York State Bar Association, Committee on Media Law,
Thomas F. Liotti, guest speaker and panelist on the topic of Law Enforcement and the Media.
¥'See Thomas F. Liotti, Avoiding Prosecutions, New York State Bar Journal, February 1995 at
49-58. : '

? See Verdict Search (verdictsearch.com).

1% See Estate of Joseph Shannon v. The City of Long Beach and The City of Long Beach School
District (Nassan County Supreme Court, Index No. 010359/09). Settled for $610,000 ($10,000
from the City of Long Beach and $600,000 from School District). See Joseph Kellard, School
District Settles Death Suit, Family of Cyclist Hit By School Bus Awarded $610,000.00, Long
Beach Herald, March 25-31, 2010 at 1 & 3 and Verdict Search, New York, March 29, 2010
edition Vol. XXVII, Issue 39 at 19 & 20 and Laura Rivera, $600G Settlement In Bus Fatality,
Newsday, April 7, 2010 at A23. _ '
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MERICA'S MosT
ANGEROUS JPLACE

by Thomas F. Liotti, Esq.

Editor's note: The despicable
treatment of minorities by the crimi-
| nal justice system in this country
has become more highly publicized
over the past year, especially in
regard to officer-involved shootings
of unarmed minority males. Truly,
those egregious situations represent
only the tip of the iceberg, the iceberg
in this case being a criminal justice
system that targets poor, especially
. minority working communities,
tears apart families with insufficient employment opportunities,
and warehouses its members, especially its men. If they dave to
resist, the ultimate penalty, which courts themselves are loath to
impose, is meted out summarily and justified by necessity.
Lither the victim or the individual policeman or woman becomes
the fall-guy in a system that creates these situations but remains
beyond hope of fundamental change: the best we hear is that gov-
ernment will atterpt to better train its employees.

Yet, no one veally is prepared to deal with the fundamental
problem that underlies these recurring tragedies, which is that
our working families have insufficient fobs and incomes to sus-
tain them, and rather than deal with that problem programmati-
cally by providing them with living wages and jobs, government
finds it easier to engage in mass incarceration, scapegoatism, efc.
It is well known that most of the three million prisoners in the
United States (by far the most in the world, in gross and per capi-
ta) are there for drug offenses, are members of minority groups,
mostly male. Instead of investing in communities where drug
dealing is the only lucrative business, legalizing the drugs to cut
their cost and hence the profit dertved from them, and cleaning up
addicts and putting them to work, our governments have invest-
ed in prisons. There will be no end to the killing of suspects by
police charged with protecting communitics by patrolling them to
fill jails elsewhere until the larger issue is dealt with succinctly.

With the backdrop of this policy of blaming the community-
as-victim for the flight of capital from it and the country as a
whole, a process in which the government also plays no small
part, the availability of the courts and the willingness and ability
of compelent attorneys to work to reverse it s all that those com-
tnunities can vely on. But the absence of juries in over 90% of
criminal court dispositions, the underfunding of defense initin-
tives, as well as the poverty of those communities, further com-
pound the problem of vindicating the rights of poor minorities,

Attorneys who attempt to zealously defend individuals in this
context often find themselves the subject of attack.

Thomas Liotti is an outspoken and prolific writer on sub-
jects relating lo tie improvement of the crimingl justice sys-
tem. His experiences show that no lawyer seeking to change the
systerm fs immune from attack by the very system he or she is
trying to protect and advance.

When you think of dangerous places, you might
surmise that they are near nuclear power plants or crime-
ridden areas, but you would not consider a court in that
vein, Courts are supposed to be places where justice is
obtained; where fair-minded jurists preside and where
lawyers are free to advocate for their clients. For more than
37 years as an attorney and 24 as a part-time Village Justice
in my local community of Westbury, Long Island, New
York, I never considered courts to be dangerons places
not until, that is, my arrival in the United States Court of
Appeals for the Pourth Circuit, located in the former Capi-
tal of the South during the Civil Way, Richmond, Virginia,

Of course, those who are charged with crimes, mostly
minority and poot, might not have a sanguine view of
Courts. Once arrested, in the main, they are under tremen-
dous pressure to plead out from the moment of their first
appearance in Court. They are advised that things will go
better for them if they just accept a prison term and waive
their right to jury trial and appeal. They are generally told
that while in custody by an attorney whe is underpre-
pared, and they are routinely told that the deal will only
be offered for a very short period of time. Many will agree
to plead guilty just to “get the matter over with,” and will
disappear from their local community for a period of
years, emerging with a strike against them that will pre-
clude meaningful employment throughout their lives, For
those individuals, courts are dangerous places indeed, as
are the neighborhoods in which they grow up.

Perhaps because of the history of the Southern States
going back to slavery, the Civil War and post-war Recon-
struction, those in positions of power in this former cen-
ter of the Confederacy remain particularly reactive to
Northerners who inatst that they should treat minority
critninal defendants less harshly and respect all proce-
dural requirements intended to blunt the naked power of
law enforcement, My expeiiences with the Court should
be instructive to those, especially from the Northern part
of the country who may have occasion to tepresent
clients in the states within the Pourth Citcuit, They
would do well to agsociate local counsel and keep a low
profile if they value their law licenses and their freedom.

The Fourth Circuit Court, one of 13 federal circuits
nationwide, was established in 1891 with two judicial

Thomas I Liotti is an attorney and Village Justice in Long Island, New York. He Is a Fellow on the American Board of Criminal
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seats. Today the Court has 15 jurists. They have life tenure
and ate immensely powerful. Although it is categorized as
an intermediate appellate court, for all intents and pur-
poses its word is law, since certiorari petitions to the
Supreme Court of the United States are so seldom grant-
ed. The Fourth Circuit hears cases from Maryland, North
Carolina, Virginia, West Virginia and South Carolina.

The Fourth Circuit has been the toughest of all Circuits
with respect to appeals for death yow inmates. Between
1973 and 1995, the Circuit granted new hearings in only
9% of the capital habeas corpus cases it reviewed. In Afkins
v Virginia, 536 US 304 (2002), the Supreme Court of the
United States reversed and remanded a holding from Vit-
ginia’s Supreme Court that allowed for the execution of a
mentally retarded defendant. The Supreme Court of the
United States found that executions of mentally retarded
individuals charged with crime are “cruet and unusual
punishments prohibited by the Eighth Amendment.” As
part of the dicta in the Supreme Court of the United States
holding, Justice Stevens, writing for the majority, noted
that only five states since 1989 had executed offenders
possessing known IQ scores of less than 70. They are
Alabama, Texas, Louisiang, Soutth Carolina and Virginia.
The issue of executing the mentally retarded was tested in
the U.8. Supreme Court during oral arguments on March
3, 2014 in the case of Hall v. Florida, No. 12-10882, where
Plorida had set an IQ) score of 70 or less to determine men-
tal disability such that a defendant might avoid the death
penalty. To put it in more legalistic terms, a defendant

 Photo Hlustration by Petar K. MoDonrial

with an IQ under 70 is presumed unable to forin
the requisite intent for the commission of most
ctimes, Including murder. .

On January 4, 2012, the Fourth Circuit issued a
Notice of Special Procedures for Reviewing Attor-
ney Compensation Requests in Death Penalty
Cases, The Fourth Circuit determined that requests
for compensation in amounts of $100,000 per attor-
ney would be presumed excessive at the District
Court level if made in connection with a federal
capital prosecution, and amounts in excess of
$50,000 at the appellate level will also be presumed
excessive. In cases involving federal habeas corpus
petitioners from state or federal courts, compensa-
tlon requests of over $50,000 at the District Court level and
$30,000 at the appellate level are presumed to be excessive.
No restrictions were placed on funding or expenses by
prosecutors in these cases.

The Fourth Circuit has also been known as the “Rock-
et Docket” ever since they adopted the policies of strict
adherence to deadlines as promulgated by Judge Albert
V. Ryan, Jt., a former federal judge who in the 1960s sat in
the Hastern District of Virginia at Alexandria, often ruling
from the Bench and concluding trials in a single day.
Today the Court takes an average of seven months to
decide an appeal, and it has the highest non-publication
rate of its decisions of all federal appellate courts. More
than 85% of its cases are decided by summary orders or
unpublished decisions, Lawyers are not pertoitted to refer
or to cite to unpublished decisions and summary orders.

The Fourth Circuit has acted far outside the norm of all
other courts, and, in the realm of constitutional protections,
its record has been dismal. Many in the country today, and
not just in the North, are calling for an end to systemic
discrimination in the police enforcement and criminal jus-
tice systems; even while state legislatures have been
allowed to pass laws limiting voting and other civil rights.
In thig context, the history and ingrained regicnal biases of
jurists and juries have serious constitutional implications.
Given the histotic role of the federal government in the
struggle to overcome such local biases, the condition of its
judiciary is of the greatest significance. For example, and
there are many others, in Dickerson v United States, the
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Fourth Circuit attempted to destroy the Miranda rule
tequiring that police advise those they arrest of thejr Fifth
and Sixth Amendment rights. It was reversed by the
Supreme Court of the United States, 530 US 428 (2000).

My Background

During my 37 years of practice I have been qualified as
an expert on Professional Ethics, On April 23, 1997, I was
appointed by the Hon. Charles P. Sifton, Chief Judge of
the United States District Court for the Rastern District of
New Yotk (as per Administrative Order No. 97-5) to the
“Panel of Attorneys who are members of the Bar of this
Court to advise and assist the Committee on Grievances
of the Board of Judges in connection with the discipline of
attorneys pursuant to Rule 1.5(a) of the General Rules of
the United States District Court for the Eastern District of
New York.” In 2005, I was recommended by more than
200 elected officials, lawyers, judges and civic leaders for
a seat on the Second Circuit bench of the United States
District Court. T was vetted by Governor George Patali’s
Federal Judiciary Screening Committee, and in 2007 I was
vetted by Senator Schumer’s Committee. I passed muster
in both cases but was not nominated.

I have been married for more than 37 years to my
wife, Wendy, a Salutatorian of her high school class and
an honorable graduate from Duke University in
Dutham, North Carolina with a Master’s Degree in
Fine Arts from Pratt Institute, We have three grown
children, all college graduates. We have lived in the
same house for 35 years, Qur children went to both
public and private schools. From the time my wife and
I were first married, we invested ourselves into com-
munity affairs. I became President of the Kiwanis Club;
we were Directors of the community theatre group
which raised $80,000 in scholarship monies; and we
fundraised for the American Cancer Society and the
Mazch of Dimes. Wendy taught in a private school and
founded an Art Academy. At first,  had alocal practice,
doing mostly real estate closings and separation agree-
ments. T ran for Supervisor in my Town of North
Hempstead, as a Democrat and Independent in a
Republican-dominated county. I lost.

I became involved in legal organizations, taking on all
kinds of cases. My theory was that if one lawyer could
make a difference, a whole bar agsociation could really
have an impact on reform and change. I soon learned that
not all lawyers desire change. 1 first became President of
the Columbian Lawyers’ Associatior: and later the first trial
lawyer to win their Distinguished Service Award. While
that is still one of my proudest achievements, the award of
which I am most proud was received from Nassau County
and its Human Rights Commission, the Martin Luther
King, Jr. Award, based upon “over 30 years of extraordi-
nary work as a community activist, lawyer and judge.”

I became President of the New York State Association
of Criminal Defense Lawyers; my wife became President
of the Friends of the National Association of Criminal
Defense Lawyers and League of Women Voters, I was
Chair of the New York State Bar Association’s Criminal
Justice Section and President of my local Criminal
Courts Bar Assoclation, I also became a PFellow in the
American Board of Criminal Lawyers which required
the completion of over 50 jury trials to become a mem-
ber. It is a select group of two hundred lawyers nation-
wide. I have been General Counsel to an all-minority
school district, quite possibly the poorest in New York. I
was also appointed as a member of the Town of North
Hempstead Councilmanic Commission which recom-
mended the establishment of a minotity district, which
was then created after the approval of voters. I have
been a Special Counse] and Fact Finder to a Town.

I have represented nearly 10,000 clients. I have tried
over 100 cages of all kinds, winning most of them. I have
had an equal number of appeals as well. I have twice
been asmicus cyrige counsel in the Supreme Court of the
United States with winning arguments each time. I have
also been amicus curiae in the New York Court of Appeals
on questions of professional ethics. I have given Contin-
uing Legal Education programs throughout New York
and the United States on professional ethics and other
topics. I have volunteered to be pro bono publico counsel
to priscners on Florida’s death row.

I have published 200 legal articles; 6 books and 36
reported decisions, so I was more than surprised by the
attacks made upon me by Government progsecutors
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from South Carolina, joined by their colleagues of the
- Fourth Circuit and, later, by prosecutors at the Depart-
ment of Justice.

Background .of the Case

My appearance before the Fourth Circuit Court of
Appeals came about because of my repre-
sentation in UL.S. v Giannone (District Court
Docket #06-CR849, Circuit Docket #07-4844,
08-5020, 08-8386). My 19-year-old client,
Jenathan Gianrtone, who had no prior
record, was charged with identity
theft in Columbia, South Carolina, a
place he had never visited. He was
from New York and was accused of
attempting to sell $600 in stolen credit
cards by phone to a confidential infor-
mant who was in the custody of Secret
Service agents in Columbia. We filed a
motion for change of venue, which was
summarily denied. Jonathan then went
to trial and was convicted.

~ When we arrived in Columbia for trial,
we were informed by the Government that
their Confidential Informant (CI), Brett John-
son, would not be testifying. They said noth-
ing more. Our estimate of the length of trial
{two or three weeks) was predicated upon
Johnson testifying, The Government had esti-
mated less time, but this is never considered to be a con-
© trolling factor. Without Johnson testifying, the trial lasted
less than a week, ending on March 12, 2007.

Unbeknownst {o us, Johnson had written and mailed a
letter to the Trial Court Judge on March 1st. Judge Currie,
the Trial Court Judge, stated that it was not received in the
courthouse until March 13th. Johnson's letter was highly
critical of the Agents who were guarding him, claiming,
among other things, that they waiched pornography and.
that he was permitted to commit other crimes, including
tax fraud and tax evasion, on their watch. While we never
were able to secure exact details, these Agents were appar-
ently disciplined because of their actions.

Judge Cameron McGowan Currie did not immedi-
ately notify us of the Johnson letter and refused to
conduct a hearing about it. We then took the issue to
the Circuit Court, claiming that Judge Currie had
“suppressed” the letter and that, had we known of it
and the additional crimes committed by Johnson, we
would have called him as our witness at trial,

My client was sentenced to 65 months in prison (five
years and five months), Prior to sentencing but after the
jury’s verdict, Jonathan cooperated with prosecutors in
return for their promise to give him what is known as a
5K1.1 letter; they would inform the
]udge of his efforts, and he would be
eligible for a lighter sentence.
Jonathan made a huge cybercrime

case for the Government against
ohe Max Butler, allegedly the
world’s foremost cybercrime thief.
Jonathan’s efforfs ware written about
and also aired on television. See
Kevin Poulsen, “Catch Me If You
Can,” Wired Magazine, January,
2009, anc. CNBC, American Greed,
. Case File: Cybercrime: Max But-
ler, Episode #36.
Notwithstanding his exten-
sive efforts, Jonathan was denied
a 5K1.1 letter by the Govern-
ment, and the Trial Judge
: declined to override that determi-
llustration by Rameés Morales  Nation. On appeal, the Fourth
Cireuit affirmed, but reduced the
sentence to 57 months (four years and nine monthg).

A 65-month sentence (or even a 57-month sentence
for a first-offense), for a $600 attempted identity theft, is
unheard of in New York and most other parts of the
countty. The Government’s denial of a 5K1.1 letter, the
trial Judge’s refusal to override the Goverhtnent's
refusal, and the Circuit Court’s affirmance cleatly show
the disparity of treatment. In the Second Circuit (includ-
ing New York), a defendant must only make a sufficient
showing of bad faith and misconduct on the part of the
prosecutor before the Court will override prosecutorial
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discretion. See, L1.S. v. Roe, 445 R3d 202 (2nd Citcuit, -

2006). Bad faith pervaded many aspects of the prosecu-
tor’s case and post-verdict dealings.

By contrast, the burden on the defendant is far
greater in the Pourth Circuit, In Wade ». U.S., 504 U.S,
181, 185-6, 112 8. Ct. 1840, 118 L. Ed,2d 524 (1992), the
Supreme Court of the United States held that courts
can review a prosecutor’s refusal to file a substantial
assistance motion if the defendant makes a substantial
threshold showing of “unconstitutional motive” or of a
prosecutorial choice not rationally related to legitimate
government objectives. However, the Fourth Circuit
has held that a defendant “must first make a substan-
tial threshold showing that the refusal resulted from

-improper or suspect motives”; mere allegations of
unconstitutional motives of the prosecutor are not
enough to carry this burden, The Fourth Circuit, stand-
ing by itself, has said that the proper inquiry under
Wade is whether the government’s refusal to file a
substantial assistance motion wag based on an uncon-
stitutional motive or was unrelated to “any legitimate
government end.” (emphasis added). See U.8. v, Wallace,
22 F.3d 84 (4th Cir, 1994); LL.S. v. Lockhart 58 E3d 86 (4th
Cir. 1995); W.5. v. LeRose, 219 F.3d 335 (4th Cir. 2000);
LLS. v. Snow, 234 F.3d 187 (4th Cir. 2000) and U1.S. v, Bui-
ler, 272 P.3d 683 (4th Cir. 2001),

The language of the defense throughout the Giannorne
case was meant to meet the burdens placed upon the
defendant by the Fourth Circuit’s holdings, which are
more harsh and unreasonable in every respect than those
of other Circuits. While the Circuit Court objected to lan-
guage used by me as defense counsel, there is no way to

 plerce the veil of sectecy maintained by the government

without using such language.
The Trial Court conducted a superficial hearing which

did not scratch the surface of government misconduct on
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the 5K1.1 issue. Had the hearing been conducted in the
Bastern or Southern Districts of New York, there is little
doubt that Mr. Giannone would have received a 5K1.1
letter, a reduced sentence, and most likely a new trial
based upon the disclosure of the Johnson letter and the
misconduct of the Agents, :

We appealed the judgment. When I appeared before
the Fourth Circuit Court of Appeals on December 2, 2009,
one of the judges stated that, by using the word “sup-
pression” in regard to Judge Currie, ! had accused her of
an impeachable offense. I was completely thrown off by
this comment. I merely responded that that was not my
intent and that impeachment under thé Constitution
requires the commission of “high crimes and misde-
tneanors.” This, in turn, became the source of the
grotesque accusation that I accused the trial judge of hav-
ing committed “high crimes and misdemeanors.” It also
showed the extent to which this Court would go to trip
me up on any slight faux pas. In the entire history of the
Republic, there have been only seven federal judges
impeached and retnoved from office. None were charged
with “gitting on a letter” from a Cl and refusing to hold a
hearing. Nowhere did we ever suggest, nor would we
have suggested, that Judge Currie had commiited crimi-
nal behavior. We were complaining about the nability of
my client to confront his accuser in a meaningful way at
an approptiate time, one of the hallmarks of due process
and fair trial.

After the oral argument, I was first directed to pro-
vide the Court within five days with a declaration
explaining my authority for stating that Secret Service
agents had been disciplined because of the CI issue. I
provided that response, I heard nothing for a year. In
January 2011 I was served with an Order to Show Cause
listing five charges and directing me to respond within a
few days. According to their rules, I was entitled to
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counsel from New York to represent my mterests and to
have New York's Code of Professmnal Respo:amblhty
apply. I asked for both.

I quickly learned that there were no comparable cases

in New York, the Fourth Ciréuit, or anywhere else in the
country; the Court was fashioning its own set of rules
just for me. To be an effective criminal defense lawyer,
you have to take on unpopular causes and win. You have
to be willing to make financial and other sacrifices, Most
of all, you have to be willing to take and stand up to
attacks from your clients, colleagues and Courts, The
profession is no place for lawyers with glass jaws. And
when you are an outspoken, high profile, zealous advo-
cate, you become a target.
~ Thad taken Gianonne’s case through a Petition for a
Writ-of Certiorari to the Supreme Court of the United
States. I submitted a voucher for payment of legal fees
and printing costs for just over $60,000 as assigned
counsel under the Criminal Justice Act. My voucher
was cut in half to just over $31,000, It was more puh~
ishment. All of my expenses and legal time in defend-
ing against the Order to Show Cause have been out of
pocket, at this juncture amounting to hundreds of thou-
sands of dollars.

The unfathomable, trifling charges against me con-
sisted of:

(1) That I joined two, unrelated paragraphs in my
reply brief to create the false impression that the identity
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of the card holders was unknown. (This was a harmless
oversight in drafting for which I had no evil intent),

(2} That in my post-argument declaration I denied
using the word “suppressed” to describe Judge Curzrie’s
conduct with respect to the Johnson letter, (When we first
checked, we did not find it and later we discovered that

~we had used the word once. But many courts have

a]ready determined that far more strident language con-
cerning the conduct of the judiciary is protected free
speech, see Standing Committee on Discipline v. Yagman,
856 F.Supp.1384, 1386 (C.1D.Cal. (1994) and Gentile v. State
Bar of Nevada, 501 U.S. 1030 (1991)). ' .

(3) That we had alleged that the Government and the
Court had acted in pari delicto to keep the case in South
Carolina by estimating the trial at two weeks when in fact
they had estimated three days and we had sald two
weeks. (The reality is that the confusion was created when
the Government, on the eve of trial, decided not to use
Johnson as a witness. Our change of venue motion which
was eatlier denied by the Fourth Circuit had nothing to do
with this statement, which was harmless. It is noteworthy
that when Louis Freeh served as a federal prosecutor in
the so-called Pizza Connection case in New York, he rep-
resented that the trial would last five months; it lasted 17
months with a 41,000-page record and 20,000 exhibits. IMis
reward for this oversight was a federal judgeship, and he
later became Director of the FBI).

(4} That in preparation for trial, Giannone engaged
in an on-line conversation in my office, which was wit-
nessed by one of my Associates, Drummond Smith,
Esq.; that this on-line conversation appeared to tie
another patty to the criminal activity being attributed to
Glannone. That I subsequently filed my own Declara-
tion “under penalties of perjury” in the District Court
describing how this conversation was conducted and its
contents, and suggesting this new evidence established
Giannone’s innocence. By filing this Declaration, that I
arguably became a witness in my own client’s case. On
appeal, that I relied on my Declaration and Glannone’s
purported on-line chat as evidence demonstrating the
Government’s insufficient proof of Giannone’s guilt,
That I presented this contention, despite Defendant
CGiannone’s subsequent admission to having faked an
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on-line chat, an admission that I did not bring to the
attention of the District Court or this Court. (What actu-
ally happened was that Giannone was in our office
reviewing discovery and my Associate, Drummond
Smith, was supervising but not watching Jonathan
every minute. I was not even present. When we were
advised of the chat by Jonathan, we had no reason to
believe it was false, We were not witnesses and were
never called as witnesses fo anything. After the. trial,
Jonathan attempted to “cooperate,” and as a condition
for it, the Government said that he would have to admit
to fabricating the chat. The Government contended that
he made that admission, but we were not present for it,
Later, when Jonathan was turned down for the 5K1.1
letter, he denied having made that admission. The truth
of Jonathan’s contention or the Government's counter-
contention was never proven or even offered in evi-
dence at trial, but I had no direct knowledge of eithet,
contrary to the Court’s mischaractetization),

(5) That we made unsubstantiated statements con-
cerning Government discipline of the Secret Service
agents. (These might have been resolved had the AUSA
been forthcoming with their status and the CI’s conduct,
or had the Trial Judge held & hearing, or had the Circuit
Court remanded for that purpose).

I never had a hearing on the disciplinaty charges
where witnesses were called and cross-examined, a due
process requirement in disciplinary proceedings, which
are quasi-ctiminal in nature. In a published opinion, the
Circuit sustained the charges and publicly censured me.
1 filed a petition for certiorari to the Supreme Court of the
United States. It was denied.

The prosecutors at the Department of Justice then wrote
to my Departmental Grievance Committee in New York to
request reciprocity. The First Department granted that
request and the New York Court of Appeals denied leave

to appeal. My motion to renew and reargue was likewise
denied. I was therefore censured by the State of New York.

These actions were undertaken notwithstanding the
statement made in the Fourth Circuit’s own opinion: “To
his credit, Mr. Liotti handled Giannone’s appeal on a
court-appointed basis and achieved success for his client
on the sentencing issues, Furthermore, we readily accept
the proposition that Liotti is a capable attorney and that,
as a trial lawyer, he possesses a fine reputation for being
a zealous advocate for his clients.”

In other words, whatever my conduct at the trial and
appeal of the matter, my representation was both effec-
tive for my client and not prejudicial to the prosecution
or the court. The purpose of the censure was to punish
me for attempting to bring facts to light in order that jus-
tice be done. And that, in my opinion, is dengerous.

I have written to my Senator Charles Schumet, a mem-
ber of the Senate Judiciary Committee, and Senator Patrick
Leahy, the former Chair of that Committee, and to the cur-
rent Chair, to request an opportunity to testify before it, to
request the suspension of funding to the Fourth Circuit and
to ask that disciplinary action be taken against it for the
political vendetta they initiated ageinst me. I have not
heard back from them. I have also written to the so-called
liberal wing of Associate Justices in the Supreme Court as
to why certiorari was not granted since there are no compa-
rable cases anywhere in the United States. I have also writ-
ten ‘o the Attorney General to complain about Assistant
United States Attorneys at the Department of Justice, not
admitted to practice in New York, who wrote letters
against me to my Grievance Commitiee. I did not receive a
response. There should not be reciprocity with an order
from the 4th Cireuit that denied me due process of law and
which smacked of discrimination against me because I am
a New York, high-profile practitioner with an ethnic last
name and a client with one. k‘(
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A publication of the Commercial and Federal Litigation Section
of the New York State Bar Association

Message from the
Outgoing Chair
My mind is just spinning. I
carnot believe that my year at the
helm of the Commercial and Fed-
eral Litigation Section has drawn
to a close. And what a year it has
been!

After giving rauch thought to
this, my last “Chair’s-Message,”
Fhave decided against recapping
alf that wve have accomplished
over the last year. To be sure,
from our Mentoring fnitiative to
Qur soon-to-be released compendium of “Best Practices
for Electronic Discovery in the Federal and State Courts,”
we have been extremely bugy. But to use this final column
like an Egyptian obelisk, recording our successes for pos-
terity, would be antithetical to what our Section stands for.

lJOné'than p. Lubkln

ItThad to defing the Commencial and Federal Litiga-
tion Section in a single word, that word would be “ser-
vice.” As expressed by that great poet, Bob Dylan:

“You may be an ambassador to England .
or France
You may Jike to gamble. vou might like

(continued oh page 21

Message from the
lncoming-Chgir

Taking over the helm of the
Section may be a particularly
approptiate image given our
Spring Meeting in Newport and
the hard fought (but not close)
race between "The Federals” and
“The Commercials” in 12-meter
America’s Cup yacht tacing, If
50, [ have inherited a beautiful,
sleek, ocean-going vessel, handed
down from exceptionally gifted
(pack-to-back) “skippers,” Cap-
tains Vince Syracuse and Jonathan Lupkin, OK; enough
of that. The ship has sailed on all nautical analogies.
Working closely with Jonathan this year has been excep-
tionally rewarding both personally and professionally. 1
am. inspired by his vision for the profession, legal ability,
humanity, and devotion to a remarkable family. Mazel
Tov! Thank you, Jonathan, for an outstanding vear of

David H. Tennant

leactership.

Standing at the helm, for what will he the blink of
another year, is both daunting and invigorating: there is
s0 much to do! If you did not attend the Spring Meeting,
youmay rot have heard the ideas of the real David Tei-

fcontinued on page 2
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‘Opinion Piece
‘Sanctions and Costs: The Enemy of Advocacy

By Thomas F. Liotti and Drummond C. Smith

Our htxgmus society, together with fiscal, budget-
ary constraints, has glutted our dockets. Judges and staff
are underpaid, and there are not encugh of them. Our
courthouses are inadequate fo neet these burgeoning
demands. Outside arbitrators and mediators have a new
cottage industry taking the overflow of cases and alleviat-
ing some of the stressors in the system. Tort reform peri-
odically surfaces as the panacea for high insurance costs
but, at the same time, curtails access to the courts and jury
or judicial determinations on the merits. In criminal law
the federalization of cxime by the enachment of more than
approximately 4,450 federal] crimes, the 1,483% mcrease ‘
in Federal Laws since the country’s founding, and the
creation of a vast prison bureaucracy that now costs
nearly seven billion dollars per year just to maintain? has
engulfed our system with a deluge of cases that command
pleas. Each year fewer and fewer civil and criminal cases

go to trial.

In order to accommodate these statistics, Judges
spend more time conferencing cases and encouraging
settlements where the parties cannot do it themselves.
This then raises the question of how judicial resources
and time are properly spent. What is the best use of those
resources? For example, how much of a Judge’s valuable
time should be spent settling cases or resolving disputes
over discovery. As frustrating as these management is-
sues have become, the answer deployed by our courts -
and judges to resolve some of them has been the use of
Federal Rule of Civil Procedure 11 and Part 130 of New
York’s Code, Rules and Regulations. These tangential
tools may have the effect of reducing the numbers of
cases and lawyers in the system, But at the same fime,
the benefits derived from the proper use of those rules
must be measured against the negative impact that occurs
when they are abused, either unwittingly or mtent:ondlly,
by members of the Baz, pro se litigants, or the Judiciary.2
Costs are limited by the CPLR for both the Trial and Ap-
pellate Courts (see CPLR 8201).

- 'This article addresses the dangers that may occur
from the improper use of those rules, but more impor-
tantly, why the law requires that they be used sparingly
or not at all. The purpose of the rules was to deter the
¢onduct of attorneys or pro se litigants who have shown
an unbridled pattern of frivolous litigation. While tort
reformers may market the notion that fiivolous litigation
or uncapped awards are driving up the costs of instirance
or bankrupting companies, they are not. On the contrary,

fruly frivolous litigation within the context of the afore-

mentioned rtles involves a minuscule number of cases.
The point of this article, then, is to suggest that the reac-

tion of the Judiciary to those problems is an overreaction
much like trying to kill a fly with a shotgun.

It should also be noted that the “ American rule”
does not allow for the imposition of costs in favor of the
prevailing party except when authorized by statute. For
private actions brought under 42 U.S.C. 1983, Congress
established an exception to the “American rule” that
the prevaﬂmg litigant is ordinarily not entitled to collect
“attorney’s” fees fromt the loser.? Under the Civil Rights
Attorney’s Fees Act of 1976, “attorneys” fees are available
to the prevailing party#

Rule 11

When Rule 11 was first adopted in 1983, there was
no state rule equivalent. Rule 11 has no application in
criminal cases. Likewise, costs and sanctions may not be
imposed in New York State criminal cases. Nonetheless,
the Rule was adopted with grave trepidations, particu-
larly among members of the plaintiffs’ Bar.

The Advisory Committee Notes from 1983 provided:

The rule is not intended to chill an attor-
ney’s enthusiasm or creativity in pursu-
ing factual or legal theories. The court is
expected to avoid using the wisdom of
hindsight and should test the signer’s
conduct by inquiring what was reason-

- able tobelieve at the time the pleading,
motion, or other paper was submitted.
‘Thus, what constitutes a reasonable in-
quiry may <lepend on such factors as how
much time for investigation was avail-
able to the signer, whether he had to rely
on a client for information as to the facts
underlying the pleading, motion, or other
paper; whether the pleading, motion,
or other paper was based on a plausible
view of the law; or whether he depended
on forwarding counsel, or another mem-
"ber of the bar.

- The Rule provides for the signing of pleadings by the
attorneys of reécord; and in doing so, they make-certain
representations as a matter of law. The attorney or unrep-
resented party, by signing the pleading or other papers
submitted ta the Court, certifies that to the best of the
person’s knowledge, information, and belief, formed after
an inquiry reasonable under the circumstances:

(b)(2) it is not being presented for any im-
proper purpose, such as to harass, cause
unnecessary delay, or needlessly increase
thie'cost of litigation;
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(2) the claims, defenses, and other legal
contentions are warranted by existing
law or by a non-frivolous argument for
extending, modifying, or reversing exist-
ing law or for establishing new law;

(3) the factual contentions have eviden-
tiary support o, if specifically so identi-
fied, will likely have evidentiary sup-
port after a reasonable opportunity for
further investigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence o, if specifi-
cally so identified, are reasonably based
on belief or a lack of information.

There is a “safe harbor” provision in the federal law
not included in Part 130. It provides that a motion for
sanctions must be separately made but only after the at-
torney making the averment or the affiant is given notice
of the challenge and potential sanctions and then is given
21 days from the notice, or such other time as the Court
may set, to withdraw and correct the pleading.

The Advisory Commiitee Notes concerning the
1993 Amendments to the Rule give more insight into its
application,

Purpose of revision. This revision is
intended to remedy problems that have
arisen in the interpretation and applica-
tion of the 1983 revision of the rule. For
empirical examination of experience
under the 1983 rule, see, e.9. New York
State Bar Committee on Federal Courts,
Sanctions and Attorneys’ Fees (1987); T.
 Willging, The Rule 11 Sanctioning Process
(1989); American Judicature Society, Re-
port of the Third Circuit Task Force on Fed-
eral Rule of Civil Procedure 11 (5. Burbank
ed., 1989); E. Wiggins, T. Willging, and
D). Stienstra, Report on Rule 11 (Federal
Judicial Center 1991). For book-length
analyses of the case law, see G. Joseph,
Sanctions: The Federal Law of Litigation
Abuse (1989); J. Solovy, The Federal Law of
Sanctions (1991); G. Vairo, Rule 11 Sanc-
tions; Case Law Perspectives and Preventive
Measures (1991).

The certification is that there is (or likely
will be) “evidentiary support” for the
allegation, not that the party will prevail
with respect to its contention regard-
ing the fact. That summary judgment is
rendered against a party does not neces-'
sarily mean, for purposes of this certifi-
cation, that it had no evidentiary support
for its-position. On the other hand, if

. 'apatty has evidence with respect to a
contention that would suffice to defeat

a motion for summary judgment based
thereon, it would have sufficient “eviden-
tiary support” for purposes of Rule 11. -

Denials of factual contentions involve
somewhat different considerations, Of-
ten, of course, a denial is premiged upon
the existence of evidence contradicting
the alleged fact. At other times a denial is
permissible because, after an appropriate
investigation, a party has no information
concerning the matter or, indeed, has a
reasonable basis for doubting the cred-
ibility of the only evidence relevant to
the matter. A party should not deny an
allegation it knows to be true; but it is not
required, simply because it lacks contra-
dictory evidence, to admit an allegation
that it believes is not true.

Rule 11 motions should not be made or
threatened for minor, inconsequential
violations of the standards prescribed

by subdivision (b). They should not be
employed as a discovery device or to test
the legal sufficiency or efficacy of allega-
tions in the pleadings; other motions are
available for those purposes. Nor should
Rule 11 motions be prepared to empha-
size the merits of a party’s position, to
exact an unjust setflement, to intimidate
an adversary into withdrawing conten-
tions that are fairly debatable, to increase
the costs of litigation, to create a conflict
of interest between attorney and client,
or to seek disclosure of matters otherwise -
protected by the attorney-client privilege
or the work-prodixct docirine.

Part 130
The enactment of Rule 11 then caused 22 NYCRR 130

~ to evolve and be adopted, albeit not by the Legislature.
* Part 130 does not provide for, the “Safe Harbor” provi-

sions that Rule 11 does, It also does not share the same
Advisory Comanittee Notes or other analysis through le-
gal articlés and case law that Rule 11 has undergone since
Rule 11 js statutory and Part 130 is not. The deployment
of Part 130: then frequently takes the Court and attorneys
into unchartered territory.

Part 130 allows for the imposition of costs in the
form of the reimbursement of actual expensges reasonably
incurred and reasonable attoxney’s fees resulting from
“frivolous conduct,” Section 130-1.1(c) defines “frivolous

conduct” as:

(1)1t is completely without merit in law
and cannot be supported by a reasonable
argument for an extension, modification
orreversal of existing law;
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(2} it is undertaken primarily to delay or
prolong the resolution of the litigation, or
to harass or maliciously injure another;

or

{3} it asserts material factual statements
that are false,

The purported frivolity or bad faith of a pleading for
the most part depends upon the subjective evaluation of
the jurist reviewing it. The operation of the author’s state
of mind in drafting the document is not a factor that is
considered. It should be a requirement that a movant or a
Court considering the imposition of sanctions prove that
the author intended the harm contemplated by part 130.
A pattern of such conduct may help to prove it, but the
nature of a pattern has yet to be defined. It also remains
subjective.

Courts can await the outcome of discovery and other
litigation, inchuding motiong for summary judgment,
or the actual verdict itself before reaching a determina-
tion on costs or sanctions, The imposition of sanctions,
particularly during the course of litigation, may also
cause disciplinary action t6 occur. The imposition of costs
and/or sanctions against an attorney or litigant can drive
a wedge between attorneys and their clients or create a
conflict. Clients lose confidence or trust in their attorneys
when costs or sanctions are imposed. They can also result
in the clients being left without any counsel. Costs and
sanctions then should be the weapons of last resort when
all else has failed and it becomes necessary to pull the
trigger on the nuclear option.

Conclusion
Courts should be mindful that the imposition of costs
and sanctions or even the requests for them pose a seri-
ous and deleterious effect on the role of advocates and
access 1o the courts. It can be a totally unfair, premature,
and preemptive strike against an attorney or litigant.
It is therefore an initiative that must be very carefully
weighed and considered. Many other options are avail-
“able, including deferment of the issues pending the
outcome of the litigation. While Courts may question the
conduct of attorneys against whom costs and sanction
applications are made, they should be even more circum-
spect of attorneys who cavalierly or ixtesponsibly make
such applications. Their efforts are not only destructive
of the litigation and attorney /client relationshiffs but
even more damaging to our system of justice as a whole.
Courts. that do not adequately consider these issues then
become partners, enablers, and aiders and abetters in the
unfortunate consequences that then occur. Judges too far
removed from the actual practice of law and the repre-
sentation of clients run the risks of overlooking these
issues when they are considering the imposition of costs
o sanctions,
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Thomas F. Liotti is an attorney and Village Justice
on Long Island. He is a Past Chair of the NYSBA. Crimi-
nal Justice Section and a member of this Section. He is
the author of Judge Mojo: The True Story of One Attor-
ney’s Fight Against Judicial Terrorism (iUniverse 2007).
Drummond Smith is an Associate in Mr. Liotti’s firm.

WikilLeaks and WikiWars

On May 2, 2011, the NYSBA hosted “WikiLeaks and
WikiWars—Litigntion Responses and Beyond,” a panel dis-
cussion held at the historic Union League Club of New
York. The event, which was attended by over 70 people,
was sponsored by the Internet and IP Litigation Com-
mittee of the Commercial and Federal Litigation Section
and wag moderated by Committee Co-Chair Joseph V.
DeMarco of DeVore & DeMarco LLP. David E. McCraw,
Vice President of and Assistant General Counsel for The
New York Times Company, discussed that newspaper’s

- decision to print material posted by WikilLeaks and
- what factors an attorney advising a news organization

must weigh in determining whether to publish “leaked”
materidls " After focusing on the particular circumstances
of the WikiLeaks story—including fascinating insights
and anecdotes regarding the interaction between fulian
Assange and newspaper officials—DeMarco and McCraw
discussed how the news industry would, and should,
handle analogous situations where corporate, rather than
governmental, secret information is disclosed, Following
Mr. McGraw’s remarks, questions from the audience pro-
voked discussion of the role of the press.as a “gatekeeper”
of information, an attorney’s ethical regponsibilities with
regard to leaked information, and the implications of the
ability to reach a broad audience on the Internet without
need-for traditional media organizations. .
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RECONSIDERING
STANDARDS FOR
NEGLECT IN CUSTODY
AND VISITATION

by Thomas F. Liotti, Esq. and Lucia M. Ciaravino, Esq,

Thomas F. Llottl, €sq. Lucia M.Ciravlnu, Esty.

Edifor’s Note: In custody disputes, Netwr York courts are
bound to make determinations based on "the best inferests of the
child.” Before legislating this standard the "tender years” doctrine
prevailed, which provides that, when all other factors are equal,
custody of a child of tender years — generally under the age of
thirteen years — should be awarded to the mother. Before imple-
wentation of the “tender years” doctrine, “parental fitness” was
the miafor issue in custody disputes. Marital fault was a key factor
and the “gross tmmorality” of the parent was a basis for denying
that parent custody. Under the “tender years” doctrine, however,
regurdless of the statutory language as to the equality of parental
rights, the wmother had the advantage in questions of custody,
unless she was shown to be unfit or to have abandoned the child,
See Application of Kades, 25 Misc 2d 246, 202 NY52d 362,

Most states have eliminated this presumption that favored
the mother and some courts have held that the “tender years”
doctrine violates the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution because it dis-
criminates on the basis of sex. ‘

Domestic Relations Law §240 was enacted in 1962, imple-
menting the “best interests of the child” standard. It purported

to mandate parity between fathers and mothers with respect o
child custody and provides that neither parent hus a prima facie
tight to child custody, which is to be determined solely by the
“best interests of the child,” This standard was intended to focus
attention on the needs of the child, rather than atiributes of the
parents and gave judges the purported freedom fo interpret what
was the best interest of the child in any particular case. Nonethe-
less, until the 1970s, the legacy of the “tender-years” presump-
tion continued to influence custody decisions, so the “best
interests” standard, despite its literal meaning, was interpreted
primarily to justify the mother's preferential claim in custody
disputes, In most states, however, the “tender years” presump-
tion has now been superseded by the “best interests” standard,
interpreted to mean that the primary cavetaker is presumed to be
the best parent to handle primary custody of a small child.

As Mr. Liotti notes, this change has allowed a broadening of
the factors considered and removal of existing presumptions in
favor of u mother’s custody. However, the previous parental fit-
ness standard, by ita terms, was no more or less “child centered”
than that which replaced it. The problem the author has identi-
fied les in the willingness of judges to be swayed by prejudicial
submissions of parties, especially when their claims are not sub-
stantiated and those must be addressed by able attorneys who
zealously protect their client’s vights. For this, competent legal
representation is essential and cannot be based on ability to pay.

* Until the early 1970's New York followed what was
known as the “tender year’s” doctrine with respect to ¢us-
tody issues, That doctrine was superseded by what became
known as the “best interest” of the child standard, which
since then has been the abiding legal standard. The pur-
pose of this article is to show how this amorphous “best
interest” of the child standard allows for introduction of
tangential matters involving disputes between parents,
which do not necessarily have any bearing on the “best
interests” standard.

The Effect of “Parental Alienation
Syndrome”

Many of the break-away cases in this area of the law
arose in Suffolk County, New York, where the “best
interest” standard has been extended in a variety of

Continued on page 22
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circumstances, usually involving allegations of misconduct
by one spouse against the other, which are later not proven.

This area of the law was first noted by Dr. Richard
Gardner in 1986, when he characterized the misbehavior of
a spouse toward a co-parent as parental alienation
syndrome. However, the concept of parental alienation
syndrome has not been adopted by The Diagnostic and Sta-
tistical Manua! of Medical Disorders (DSM) (5th Ed.; DSM-5;
American Psychiatric Association) or any court, civil or
ctiminal, The syndrome involves accusing a spouse of
neglect, abuse or other misconduct and often attempting to
brainwash children about the “bad” parent ot reporting
that parent to Child Protective Services (CPS}) or even the
police in order to gain advantages in custody, visitation,
child support and maintenance,

An entire field of litigation has grown out of these dis-
putes, involving trials of criminal or domestic viclence
cases, together with proceedings for contempt or violations
of protective orders; support, neglect and visitation pro-
ceedings in Family Court and de nove proceedings in the

‘Reconsidering Standards: forNey,

Supreme Court on some of these issues, as well as ques-
tions of marital fault involving depletion of assets, arrears
and non-~disclosure of finances. Some of these matters may
evolve into federal criminal cases involving non-support,
contempt, absconding and even kidnapping. In addition,
there are also substantial Constitutional issues arising out
of those events, including allegations involving invasion of
privacy, violations of civil rights and due process of law:

It is, to say the least, a burgeoning field where our
courts are still grappling with how these multiplicative
legal, social and psychological issues can comfortably be
processed within a Unified Court System,

The Lack of an Objective Standard

Arguably, while Family Law and the Penal Law have
undergone changes both by statute and common law and
evolved to consider a broader range of issues and evi-
dence, they have not yet resulted in objective standards
for legal determinations involving neglect and custody.
As aresult, the legal standards governing determinations
of neglect and custody are often subjective, violating rules
of vagueriess or the Doctrinte of Lenity, which is a judiciat
doctrine requiring that ambiguities in a criminal statute
relating to prohibition and penalties be resolved in favor
of the defendant if it is not contrary tc legislative intent. It
is also referred to as “styit construction,” which directs
courts to construe statutory ambiguities in favor of crimi-
nal defendants. See, Uinited Stafes v. Bass, 404 U.S, 336, 347
(1971). Determinations regarding parental rights are then
made, not on the basis of evidence together with expert
opinions predicated upon a “reasonable degree of psy-
chological certainty” under Frye v United Slates, 293 F
1013 (D.C. Cir, 1923) or Daubert v. Merrell Dow Pharma-
ceuticals, 509 U1.8. 579 (1993), but rather on the basis of an
amorphous, convoluted standard, which ignores direct
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evidence, or the absence of it, in favor of the “rubber
stamping” of court-appointed expert testimony, irrespec-
tive of how unreliable it may be shown to be,

A trial court that bases its “findings of fact” on such
tenuous evidence is playing “Russian-roulette” with the
law and thereby depriving the litigants before it of the
due process of law. It is doing so because there is no law,
or at least not one that is defined, It is law decided on a
case-by-case basis, by whim and caprice. It is law like
that decided by Judge Draco in 400 B.C., where only he
and a few noblemen knew why he was deciding a certain
way, including a sentence of death in most of his cases,
The taking of young children away from a mother whose
only crime may be to care for her children and try to sur-
vive the precasious circumstances and/or financial sttua-
tion vindictively orchestrated by a husband in a hotly
contested matrimonial proceeding would be as lacking in
thyme or reason as one of Draco’s death sentences,

The Definition of “Neglect”

The drafters of Article 10 of the Family Court Act were
“deeply concerned” that an imprecise definition of child
neglect might result in “unwarranted state intervention
into private family life.” See, Besharov, Practice Commen-
taries, McKinney's Con. Laws of NY, Book 294, Family Ct
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Act § 1012, at 320 (1999. Ed). The first statutory element
reqjuires proof of actual (or imminent danger of} physical, "
emotional or mental impairment to the child, See, Maiter of -
Nassaw County Dept. of Soctal Servs. Dante M. v. Denise ., 87 -
N.Y.2d 73, 78-79 (1995), This pre-requisite to a finding of -
neglect ensures that the Family Court, in deciding whethet -
to authorize state intervention, will focus on serious harm «

. or potential harm to the child, not just on what might be"

deemed undesirable parental behavior “Imminent dan-
ger” reflects the Legislature’s judgment that a finding of
neglect may be appropriate even when a child has twot
actually been harmed; “imminent danger of impairment
to a child is an independent and separate ground on
which a neglect finding may be based.” See, Dante M., 87
N.¥.2d at 79. “Imminent danger, however, must be near or
impending, niot merely possible.” See, Nicholson v, Scoppetta,
3 N.Y.3d 357, 787 N.Y.5.2d 196 (2004) (Emphasis added).

Assuming that actual or imminent danger to the child
has been shown, “neglect” also requires proof of the par-
ent’s failure to exercise a minimurn degtee of care. As the
Second Circuit observed, “a fundamental interpretive
question is what conduct satisfies the broad, tort-like
phrase, ‘a minimum degree of care.” The Court of
Appeals has not yet addressed that question, which
would be critical to defining appropriate parental behav-
ior” See, Nicholson v. Scoppetta, 344 F3d at 169.
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“IM]inimum degtee of care” is a “baseline of prop-
er care for children that all parents, regardless of
lifestyle or social or economic position, must meet.”
See, Besharov, Practice Commentaries, McKinney's Cons
Laws of NY, Book 29A, Family Ct Act § 1012, at 326 (1999
Ed). “Notably, the statutory test is ‘minimum degree of
care’ not maximum, not best, not ideal and, again, the
JSailure must be actual, not threatened.” (Emphasis added).
See, Nicholsor v. Scoppetta, 344 F.3d at 169, quoting, e.g.,
Matter of Hofbauer, 47 N.Y.2d 648, 656 (1979) (recogniz-
ing, in the context of medical neglect, the court’s role is
not as surrogate parent and the inquiry is not posed in
absolute terms of whether the parent has made the

right” or “wrong” decision).

Courts must evaluate parental behavior objectively:
“would a reasonable and prudent parent have so acted,
or failed to act, under the circumstances then and there
existing,” See, Matter of Jessica YY., 258 A.D.2d 743, 744
(3d Dept 1999), The standard takes into account the spe-
cial vulnerabilities of the child, even where general phys-
ical health is not implicated. See, Matter of Sayeh R., 91
N.Y.2d 306, 315, 317 (1997). Thus, when the inquiry is
whether a mother and domestic violence victim failed to
exercise a minimum degree of care, the focus must be on
whether she has met the standard of the reasonable and
pradent person in similar circumstances.

A Case of “Parental Alienation Syndrome?”

A case that has set the tone in this area is Olivier A. v.
Christina A., 9 Misc.3d 1104(A), 806 N.Y.S.2d 446 (2005),
N.Y. Slip Op 51400(u), WL 2171176 (2005), decided by
Suffolk County Supreme Court Justice Joseph Farneti, in
a 33-page decision on August 25, 2005, following a
lengthy matrimonial trial.

The crux of the case centered around issues of cus-
tody between a Caucasian father, originally from France,
and an African-American mother, originally from Nige-
ria. They had a son together, Nicholas, (age four at the
- time of the divorce proceedings) and the mother also
had a child from a previous marriage named Joy. The
marital home was In Suffolk County, New York. The
wife was seeking a Master’s Degree in the NYU School
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of Business. She was employed by a large domestic cor-
poration. The husband had studied at Bernard M.
Baruch College and was self-employed, working at
home as a financial consultant.

A Law Guardian was appointed together with a foren-
sic examiner. In addition, the defendant (mother) called
two additional forensic examiners, While the record was
extensive in all respects, the case turned solely on the issue
of the defendant (mother’s) credibility and in particular,
her alleged false reporting of marital fault, child abuse and
domestic violence on the part of the husband. The father
was awarded custody. Justice Parneti’s decision was
affirmed. TTowever, as will be shown herein, this hallmark
case, perhaps one of first impressjor, brought us a wave of
other cages that have literally reshaped not only the law of
custody, but also the manner in which cases of domestic
viclence must be defended in light of the ripple effect that
they have in Family Court and Supreme Court matters.
Records are available in all courts and onge findings of fact,
including mattets relative to credibility are decided, they
impact on all aspects of the litigation, including the finan-
cial issues. Practitioners who are unacquainted with one or
more of these issues may find that the strategies which they
thought they had are hamstrung,

Justice Farneti held:

For any court considering questions of
child custody, the standard by which we
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are guided Is to make every effort to
determine "what Is for the best interest
of the child and what will best promaote
its welfare and happiness" (see,
Eschbach v. Eschbach, 56 N.Y.2d 167,
457 N.Y.8.2d 658 (1982) quoting DAL
§70). In determining the best inferests of
the child, the Court must review the
totallly of the clrcumstances prasented
{soe, Friederwitzer v. Friederwitzer, 55
N.Y2d 89, 447 N.Y.8.2d 893 (1982);
Hom v. Hom, 249 A.D.2d 447, 671
N.Y.8.2d 682 (1998). In making a best
interests datermination, the factors to be
considered include the quality of ihe
home environment . and the parental
guidance provided for the child; the abit-
fty of each parent to provide for the
child’s emotional and inteflectual devel-
opment; the financial statug and abiiity
of each parent to provide for the child;
the relative fithess of the respective par-
ents and the effect an award of custody
to one parent might have on the child’s
relationship with the other parent [see,
Eschbach v. Eschbach, 56 N.Y.2d 167,
supra; Malter of Ring v. Ring, 15 A.D.3d
406, 790 N.Y.5.2d 51 (2005); Miller v.
Pipia, 297 A.D.2¢ 362, 746 N.Y.8.2d 729

(2002)]. In addition, the Courts may con- -

sider the fength of time of the present
custody arrangement [see, Fanelli v.
Fanelli, 215 A.D.2d 718, 627 N.Y.8.2d
425 (1995); Matter of Garvin v. Garvin,
176 ;AD.2d 318, 574 N.Y.8.2d 780

(1991), mot Iv app den 79 N.Y.2d 752,
580 N.Y.5.2d 199 (1892)]; which parent
is the more likely to assure meaningful
contact between the child and the non-
custodial parent [ses, Matter of Green v.
Gordon, 7 A.D.3d 528, 776 N.Y.8.2d 73
(2004); Matter of Dobbins v. Vartabedian,
304 A.D.2d 665, 758 N Y.S.2d 153
(2003), mot Iv app den 100 N.Y.2d 506,
763 N.Y.5.2d 812 (2003)], or whether
there has been an abduction or defiance
of legal process [see, Matter of Grean v,
Gordan, 7 A.D.3d 528, supra; Matter of
Fallon v. Fallon, 4 A.D.3d 426, 771
N.Y.5.2d 381 (2004)]. In making its
dstermination on the issue of custody,
the Court is to evaluate the testimony,
credibility, character, temperament,
demeanor and sincerity of the parties
and other witnesses fsee, Matter of Rory
H. v. Mary M., 713 AD3d 373 786
N.Y.8.2d 153 (2004); Matter of Dobbins
v. Vartabedlan, 304 A.D.2d 665, supra;
Matter of McLaren v. Heuths, 296
A.D.2d 500, 745 N.Y.5.2d 482 (2002)].

Further DRL §240(1)(a) provides in per-
tinent part: Where either party to an
action concerning custody of or a right fo
visitation with a child alleges in a sworn
petition or complaint or sworn answer,
crogs-pelition, counterclaim or other
sworn responsive pleading that the other
party has committed an act of domestic
violence against the parly making the
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allagation or a family or household mem-
ber of either party, as such famlly or
household member is defined in article
elght of the family court act and such alle-
gations are proven by a preponderance of
the avidence, the Court must consicler the
effect of such domestic violence upen the
best Interests of the child, together with
such other facts and clrcumstances as the
Court deems relevant in making a direc-
tion pursuant to this section. [MeKinney's
Con. Laws of New York, Book 14, Domes-
tic Relations Law §240 (1)(a)].

Based upon the tastimony in this case,
the fundamental cause of the plaintiff's
concern for his son is not based upon
any mistreatment of Nicolas by the
defencant, but rather the defendant’s
aggressive and often times li-conceived
attempis fo discredit the plaintiff. The dif-
farence is that the defendant has
engagad in conduct which she intended
to improve her position in the litigation,
- which has resulted in the law guardian,
the neutral forensic psychologist, the
Department of Social Services and the
plaintiff to conciude that she is unable to
be truthtful. The conciusion has been that
the defendant will do or say whatever it
lakes to discradit the plaintiff in the eyes
of anyone who may have an impact on
the outcome of this litigation. . Her con-
trary nature, in this Court's opinion, has

caused these Individuals to react against
the defendlant and return her acousations
and assertions with accusations and
assertions of their own.

While not mentioned in Justice Farneti’s decision,
there is the added problem of perjury for those fabricat-
ing false claims in the context of a heated matrimonial or
custody fight. At the same time, an attorney knowingly
proffering such fabricated testimony may be guilty of
suborning perjury. Both the client and the attorney better
have a good faith basis for standing by false claims.
Investigative reports'and lie detector tests may insulate
both from liability.

The Impact of a “Messy House"

The second case to continue the breaking of the “best
interests” per s¢ mold was Matter of Young v Young, 2011
N.Y. Slip Op 04061, 84 A.D.3d 972 (May 10, 2011). This
was originally a complex matrimonial matter that had
been seemingly resolved by a stipulation of settflement,
yet mysteriously erupted into a media frenzied neglect -
and custody proceeding in the Suffolk County Family
Court before the Honorable John Kelly.

On October 31, 2006, in the “so-ordered” stipulation of
settlement resolving their divorce, the husband consented
and stipulated to sole custody of the children with the
wife. The husband had been estranged from his wife and
children for many years and failed to pay child support,
maintenance and other household expenses ordered by
the court, The wife and the children were alleged victims
of severe domestic violence by the husband for many
years during the marriage,
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Nonetheless, the subsequent claims in this matter
arise from an incident on February 21, 2007, in which the
husband allegedly trashed the wife’s residence in Lin-
denhurst, New York, while she was away in upstate New
York with the children, to thereby create the appearance
- of an unsafe and unsanitary

The Second Department found that the Family Court
did not err in summarily denying the mother’s motion
to suppress certain evidence regarding the condition of
the home, which she alleged was obtained illegally.
They held that

home. He allegedly then entered
the residence without the wife’s
consent or authorization, contact-
ed CPS, the police and the media
and invited the media to film the
inside of the wife’s home, causing
the wife untold public humilia-
tion and caused the children to be
removed from her custody and
placed in foster care, where they
remained for over three years.
The wife asserted that the hus-
band’s actions on that day were
allegedly part of a false reporting
congpiracy to purposefully cause
her to lose custody of her three
children.

On May 4, 2007, in Suffolk
County Family Court, under the
alleged coercive advice of her
then counsel and after bejng sub-
jected to unmentionable public
serutiny and humiliation without
a proper hearing of the facts and

in & custody case, the court
Is required to determine
‘solely what Is for the best
interest of the child and
what will best promote s
welfare and happiness, and
make an award accordingly!
[Domestlc Relations Law §
70 (a)]. 'The best interests of
the child are determined by
a review of the totality of the
circumstances.” See, Matter
of Andrews v Mouzon, 80
A.D.3d 761, 782 (£011).

The Court further held that

application of the exclusion-
ary rule to prevent the court
from considering factors rel
gvant to that determination,
petlaining here to the cond-
tion of the hore of a parent
who Is seeking oustody,
would have a ‘detrimenial
impact upon the fact-finding

being promised that her children
would be immediately returned
to her care, the wife reluctantly
admitted that she had “suffered from a mental health
condition that negatively impacted her ability to care for
the children’” She subsequently moved to vacate this
admission, which she claimed was made under extreme
duress and the ineffective assistance of her then counsel.
Nonetheless, on January 27, 2010, the Family Court, in a
questionable proceeding, awarded sole custody of the
childten to the husband, an -alleged perpetrator of
extreme domeslic violence.

process and the Slate's
anormous inferest In pro-
tecting the welfare of children,’ which out-
weighs the deterrent effect of applying the
exclusionary rule, See, Matter of Diane F,
110 A.D.2d 354, 354 (1985).

llustration by Matthew Snow

The Court rejected the mother’s contention that the
Family Court should have conducted a pretrial hearing
as to the voluntariness of an admission she made and the
effectiveness of her counsel in a neglect proceeding,
which had been brought against her.
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The Court held that because custody determinations
depend to a great extent upon an assessment of the char-
acter and credibility of the parties and witnesses, defer-
ence s accorded to the trial court’s findings and such
findings will not be disturbed unless they lack a sound
and substantial basis in the record. See, Matter of
Rodriguez v Guerra, 28 A.D.3d 775 (2006).

Rustation by Matthew Snow

This case left many pertinent questions unanswered:
Is the Family Court decision regarding custody “final,”
when the isstie had been determined by a stipulation of
settlement in the Supreme Court? What effect does the
Family Court matter and the stipulation of settlement in
the matrimonial case have on equitable distribution?
After agreeing to custody with the mother in Supreme
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Court, can that be changed by a finding of neglect in
Family Court?

This case also leaves open the question of what bear-
ing does a purportedly “messy house” have on the “best
interests” of the children, particularly when the allega-

. tions surrounding the condition of the home were

denied and contested and the children were not found to
be present in the condition. In Friederwitzer v. Frieder-
witzer, 55 N.Y.2d 89 (1982) and Eschbach v. Fschbach, 56
N.Y.2d 167, 451 N.Y.5.2d 658 (1983), the Court of
Appeals firmly established a “totality of the circum-
stances” approach to all custody determinations,
indicating that no one factor should be determinative in
deciding what is in the best interest of the child. It held
that & determination as to whether a custody award
should be modified depends upon whether the “totality
of the circumstances” including the existence of the
prior award, warrants such a change in the best interests
of the child.

In Friederwitzer, supra, Judge Bernard S, Meyer wrote:

The only absolute in the law governing
custody of children Is that there are no
absolutes. ... Indeed, in Matier of Nehra
v. Uhlar, we were at palns to point out
many of the factors to be considered
and the order of their priority. Thus, we
hoted that 'Paramount in child custody
cases, of course, is the ultimate best
interest of the child’ ... that stability is
important but thé disruption of change is
not necessarfly determinative ... that the
desires of the child are to be considetad,
but can be manipulated and may not be
in the child's besl interosts ... that
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self-help through abduction by the non-
custodial parent must be detorred but
even that ‘must, when necessary, be
submerged fo the paramount concern In
all eustody matters: the best interest of
the child’... that the relative fitness of the
respectlve parents as well as length of
time the present custody had continued
are also fo be considered ... that ‘Priori-
iy, not as an absolute but as a weighty
factor, should in the absence of exiraor
dinary circumstances, be accorded to
the first cuslody awarded in litigation or
by voluntary agreement’ ... whareas of
lesser priority will be the abduction,
elopement or other defiance of legal
process as well as the prefarences of
the child.” See, Nehra v, Uhlar, 43 N. Y.2d
242, 401 N.Y.5.2d 168 (1977),

A @Guantum Leap

The third case examined herein is In the Matter of Sal-
vatore M. (Nicole M, — Thomas M.), 2013 N.Y. Slip Op
01554 (Decided on March 13, 2013). In a child protective
proceeding pursuant to Family Court Act, Article 10,

‘the mother appealed from an order of the Family Court,

Suffolk County (Loguercio, J.), dated November 18,
2011, which after a fact-finding hearing, found that she
had neglected the subject child and an order of disposi-
tion of the same court dated December 22, 2011, which
after a dispositional hearing, inter alia, divected her to
cbhtain a mental health evaluation and follow the rec-
cmmended treatment.

The Second Department affirmed the Family Court’s
determination holding that the mother’s neglect is
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& preponderance of the credible evidence,
t Act §§ 1012(6)(i)(B); 1046(b){}). The Court
that the evidence offered at the hearing estab-
hed that the mother made repeated unfounded allega-

Is this fictive testimony of one expert and her highty

questionable suppositions that led the Family Court to
make a finding of neglect,

The expert doctor took a quantum leap in suggesting

e to the Trial Judge that because the

tons of sex abuse against the
- father, resulting in the child
unde:;going multiple medical
e;ammatiqns and being inter-
viewed by police officers and
caseworkers. On certain occa-
slons, the mother algo withheld
visitation from the father, After
the child was temoved from the
mother’s care, it wasg alleged that
she continued o relentlessly
sczutinize the child for signs of
abuse during her supervised vis-
itations with the child. Contrary
to the mother’s contentions, the
Court found that her actions
were not those of a reasonable
and prudent parent. See, Matter of

mother reported multiple in-
stances of child abuse, (in particu-
lar, digital, anal penetration of her
son by the father), which were
determined to be “unfounded,”
that means that she was a neglect-
ful parent. However, this highly
‘questionable or dubious conclu-
sion is blatantly unsupported by
the Tvial Judge's findings in other
respects. Judge Loguercio in her
November 18, 2011, Decision and
Order found: 4

In relavant part, FC.A,
§1012(e) specifies that a
child is abused when his or
her parent *.. inflicts or

Afton C, (James C.), 17 N.Y.3d 1,9;
Nicholson v, Scoppetta, 3 N.Y3d
357, 370. Tt was found that the
mother failed to exercige a mini-
mum degree of care in providing
the child with proper supervi-

allows to be inflicted upon
such chitd physical injury by
other than  accidental
means, which causes or
creates a substantial tsk
of..protracted impairment

sion or guardianship. See, Nichol-

of physical or emotional

801 U. Scoppetta, 3 N.Y.3d at-370;
Matter of Kevin M.H, (Kenneth H),
76 A.D.3d 1015; Matter of Morgan
P, 60 AD.3d 1362; Matter of Daniel 1., 57 A.D.3d 444;
Matter of Andrew B., 49 A.D.3d 638; Matter of Ramazan UL,
303 A.D.2d 516, 517, The order of disposition, which
required the mother #o undergo a mental health evalua-
tion, held it was in the best interests of the child. See, Mat-
ter of Carlena B., 61 AD.3d 752; Matter of Lemar H., 23
A.D.3d 383, 384),

In the Matter of Satvators M. (Nicole M. Thomas M),
supra, the Family Court’s finding of neglect was pre-
dominantly based upon the putative testimony of one
expert, who did not make any diagnosis of the mother. It

Telecom e Silicon Design
Internationay Buslness
Emerging Markets

Cole Noppenberg

Tech Consultant

cole.noppenberg@gmail.com
1.512.484.0651

health...” Section 1012() (B)
of the Family Court Act
specifies that & child is neglectsdwhen his or’
her physical, mental or emotional condition
has been impaired or is in imminent danger
of becoming Impaired as a result of the
failure of his parent...to exsrcise a minimum
dogree of care...in providing the child with
proper supetvision or guardianship, by
unreasonably infiicting or aflowing to be
inflicted harm, or a substantial risk there-
of...or by any other acts of a simitarly serious
nature requiring the aid of the court... After a
thorough review of the documentary and

lirstration by Matthew Snow
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testimonial evidence and the appiicable
faw, the Court finds that the County
falled to prove by a preponderance of
the evidence that (the mother) abused
her son within the meaning of FC.A.
§1012(s). There was no evidence pre-
sented to the Court that [the mother]
infilcted physical infury upon [her son]
that caused or created a substantial risk
of protracted impairment of [his] physi-
cal or emotional health, or that she
allowed anyone slse to do so. Although
by her actions, [the mother] caused [her
son] to undergoe multiple medical physi-
cal examinations and police and child
protective interviews, [the child] was not
physicafly harmed by the medical exam-
inations or Interviews, nor was he at risk
of physical harm because of the med-
ical examinations or treatment he was
given (compare, Matter of Anesia E. v.
Antoinetta W., 23 A.D.3d 465, 805
N.Y.8.2d 623 (2d Dept. 2005). The
Court finds that the consequent emo-
tional harm that [the child] suffered and
the imminent risk to his emotional health

F

by the mother’s actions did not rise to
the level of abuse.

Nonetheless, Judge Loguercio then seemingly made
an inconsistent determination by finding:

Howsver, for the reasons set forth here-
in, the County did prove by a prepon-

. deranca of the evidence that by her

repealed allegations that fthe child] was
being sexually and physically abused
by his father and abused by his pater-
nal grandmother, by the consequent
medical examinations and law enforce-
ment and chitd protective interviews of
her allegations of abuse, by repeatedly
subjecting [the child] to medical exami-
nations and by withholding visitation
between [the child] and his father, [the
mother] placed her very young son at
imminent risk of becoming physically,
mentally or emotionally impaired. As
such, {the mother] neglected fthe child)
within the meaning of F.C.A. §1012(f);
[see, Matter of Morgan P, 60 A.D.3d
1362, 8756 N.Y.5.2d 401 (4th Dept,
2009); see also, Matter of Jessica G.,
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151 Misc.2d 694, 573 N.Y.5.2d 694
(Family Ct. Richmond Cty., 1991)].

The trial court then further entered into the gray area
of what constitutes neglect when it held: “At the outset,
the Court recognizes that [the mother] loves her son and
wants to be with him.”

The trial court then built on its undependable thesis
by holding:

[The expert doctor] noted that [the child]
only gave her the information that his
father hurt his coolie when he was
specifically asked if his father hurt his
coolie and she stated that “it is the only
staternent to which [the child] gives a
consistent and positive response.” As

per [the expert doctor], "this pattern of
reporting in a child is consistent with
coaching and/or inadvertent shaping of a
child's initial verbal description of a spe-
cific experience.”

The Court then continues with its legal conjecture
stating that findings of neglect have been made by other
Courts where allegations were made that were deter-
mined to be false.

It must be noted in this case that the allegations
made by the mother were never factually determined to
be false or a fabrication, or a lie, so as to secure a tactical
advantage in a matrimonial or custody proceeding.
“Unfounded” applies to a legal standard that in view of
CPS was not met in this case; that does not, however,
mean that the mother lied or that she was even incor-
rect. There is no evil intent or mens rea on her part. All of
the evidence in this case shows that the mother was sin-
cere in making her reports. Indeed, she was duty bound
as a parent and as a mandated reporter, to do so. Clear-
ly she could have been charged with neglect for not
reporting it, if CPS would have later found the child to
have been abused.

Notably, the Family Court did not find that the child
had been injured emotionally or otherwise by any action
of the mother. Arguably, if Judge Loguercio was so con-
cerned by the mother’s repeated allegations or concerns
for her son, a single “refrain from” Order of Protection
preventing her from making the reports in the absence
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of a CP8 or court approval,
would suffice. However, the
Court did not use this half
measure, and except for the
one hour a-week of super-
vised visitation, the mother
was unable to see or speak
to her son. A young child
has been taken from his
mother on the basis of lega)
and psychological conjec-
ture finding that repeated
reports might injure a child,
but which was not proven by
any of the evidence present-
ed before the trial court,

A Finding of Neglect
Without EBvidence

The final case examined i
herein is In the Matter of |

Mskenzie C. [sic] Makenzy C. | el
and Kassidy C. (Allison C), | Y
Appellate Division Docket \\“'

No. 2012-10627 (Decided on e

preponderance of the evi-
dence that the Appellant
placed the children at immi-
nent risk of serious mental,
emotional and  physical
harm and #s such, that she
neglected her daughters
within the meaning of Fami-
ly Cowrt Act § 1012 ().
Notably, the Family Court's
finding of neglect in this
instance was, again, predom-
inately based upon the puta-
tive testimony of the very
same expert, who similarly,
did not make any definite
diagnosis of the mother. It is
this fictive testimony of the
doctor, and her highly ques-
tionable suppositions that
led to the removal of the chil-
dren and the Family Court’s
% finding of neglect. o
Arguably, the petition
presented to the lower
court, which effectuated the

Qctober 185, 2012 by the Hon-
orable David R. Preundlich).
Ina child protective proceeding pursuant to Family Court
Act, Article 10, the Suffolk County Department of Social
Services (hereinafter referred to as “DSS” or the “County”)
filed a petition of neglect against the mother on March 8,
2012, seeking, inter alia, a determination of neglect and
appropriate disposition pursuant to Section 1012 of the
Family Court Act. Following a fact-finding hearing it
was determined that the County had established by a

removal of the two children,

lNustration by Mattiew Snow ) .
was fatally defective, It is

extremely important to note that the mother. had never

mmet, nor was she ever interviewed by the County’s case-
worker, who evidently executed and verified the peti-
tion. Accordingly, she possessed no actual knowledge of
anything contained in the petition or accompanying
Addendum that was filed with the lower court
Nonetheless, the children were removed from the moth-
et’s custody and care based on wholly unsubstantiated
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declarations that were contained in a petition and
Addendum, which was unsigned and not verified.

The petition’s Addendum contained numerous
unsubstantiated allegations that were purportedly based
on undocumented collateral source information. Specifi-
cally, with respect to the mother, the County failed to cite
to or offer a connection to any part of the DSM, (more
specifically the current DSM-IV-TR, (a "text revision" of
the DSM-IV, published in 2000), since amended, pub-
lished by the American Pgychiatric Association, which
provides common language and standard criteria for the
classification of mental disorders. Further, notably, it
appears that the allegations asserted in the petition par-
roted precisely the alleged false accusations made by the
non-respondent father and his counsel in his papers in

the pending matrimonial action. Nonetheless, these
unverified allegations were put before the court in a peti-
tlon, which resulted in the unwarranted and unsubstanti-
ated removal of the parties’ children from their mother.

Accordingly, despite the repeated attempts to charac-
terize the mother’s mental state, there is no actual evidence
in the record or otherwise, of psychological impairment or
psychopathology, or any reason specifically documented
as to why the mother would be incapable of parenting her
children or justifying their removal. The Court apparently
relied upon psychological characterizations of the expert
that were not based on any actual evidence.

The Need for a Standard

Arguably, what we have learned from these recent
cases 15 that the law and psychology cannot co-exist under
such citcumstances. The window dressing of ahearing to
show a symbiotic relationship between law and psycholo-
gy cannot exist unless expert opinion can be supported by
actual evidence, not hearsay and conjecture. A finding of
neglect and a change in custody are too Important to be
decided on the basis of inexact science. A mistake by a sin-
gle forensic examiner can result in dire consequences for a
child and his or her parents, That is what has occurred
when a finding of neglect and a change in custody were
made on the basis of conjectureafid speculation.

Asauming arguendo, if a father claims that the mother
is planting seeds against him with the children, the Court
must still determine what the objective evidence of that
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is. It cannot do go upon urcorroborated and unsubstanti-
ated statements. The standard of proof or measurement
of neglect and best interests of the children should be
uniform and not idiosyncratic. At some point, in the
absence of real science to the contrary, we must as a soci-
ety, give way to natural law; perhaps there is a need to
return to the “tender years” doctrine.

Afterword: A solution is not simple and while it may be
tempting to refurn to the “tender years” doctrine, as provid-
ing a presumption that arguably tended to limit often tempes-
tuous and emotion-driven character assassination of one
spouse by the other, that doctrine was rejected for boih legal
reasons (lack of equal protection) and because of fundamental
socio-economic changes, By the 1970 if was no longer com-
mon that one parent, the father, worked while the mother
stayed home and cared for the children. Instead, both parents
were working to support the family and as move and more
women moved into the workplace, it might be the father who
stayed home in the “tender years.”

As the authors indicate, the best interests of the child stan-
dard as it stands, has proven inadequate. The broadening of the
“totality of circumstances” fo be taken into account has
allowed unscientific expert “evidence” and opinions from
undocumented collatéral sources, and even mere allegations to
be considered. Such factors mandate competent represeniation
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achieved undet g "pite
parental fitriess aliys:den
the best interests of children.) Bui:suich
of contested divorce proceedings betwe
emotion, not objective reason, often driq
another veason why competent counsel 1860
Where the parties are so intent on fighting;
they lose objective perspective, the Coutt not oully
between them, but it must decide whether the.d
parties negates a grant of custody to either qf the i
is always a de facto party, cither because it 18 JONg 0.1
pick up the tab or organize foster of other placement, Wi
inherent negativities and limitations, or because sociehy
later pay for difficulties in child development. This sgiin
increnses the importance of access o compelent counse. wWHO
can ensure that the disposition will allow the child to thrive o
the maximum extent possible. -
Counsel's role alsopdemands effective advocacy of the child’s
best interests. This may constitute an ethical conflict between the
attorney as officer of the court and the nitorney 45 zeah,m.s repr;n
sentative of the interests of his or her client-parent, requiring even
more objectivity and skill on the part of each attorney. £
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B Living In Danger As A s A Defense Attorne By: Thomas F. Liotts!"

A few years ago a contract on my life was made from a Colombian jail 2 T believe that it was
actually made by a former DV E.A. Agent that { had taken down in one of my cases, ! T reported the
death contract to the D.E.A, and the Department of Justice. { sought their pm:e&.tmn and got none,
Defense Lawyers work in perilous, dangerons waters against confidential informants, undercover
agents, corrupt politicians and sometitoes their own clients. The Stmels case in New York shows
the fine line that defense attorneys must walk in defending their clients without bhecoming part of
“eriminal activity themselves. Constitutional Law is taught in law schooi but survival skills are not.
-They should be and not just in Ethics classes but in the streets where live rounds instead of rubber
bullets are used.

The Lynne Stewart case is another example of a superb lawyer being raken down because she
found her%li in that dangerous territory where legal advice and practical solutions may collide. The recent agsassination of
Mexico’s finest defense lawyer, Silvia Raquenel Villapueva, “The Lady of Steel™ and “The Bulletproof Lawyér™ reminds
us of the treacherous work in which we arcengaged. Lee Mare Lacy, Mexico Lawyer Who Defended Drug Traffickers Is Shot
Deadl, The New York Times, August 10, 2009 @ A,

- Many of us have been there, but even when you are watching your back there is always someone ready to put a dagger mat,
Ive gotten those calls in the middie of the night from heav v breathers and hang ups. I've had contract killers come to my
office pursued by federal agents and organized crime. They put loaded guns on ray desk. They said they could tell me where

the bodies are buried.

I have had my phoue records administratively subpoenaed by federal agents without a warrant, They got nothing = [ bave
had to wear a flak jacket to court and be met by Court Officers or Marshalls as escorts. [have had 1o travel with bodvauards.
have seen imposters pose as lawyers when in fact they were spies for the Colombian Drug Cartel & The Government knew
all about them but never told defense counsel. thus cxpmmg us to considerable risk. Thave been 1aken blindfolded 1o neet
with clients dnd I have seen judges appomnt shadow counsel t&

The level of danger for lawyers is festering, no itis accentuating into a creseendo. An enlire legai systen has been dismantled
it Pakistan: martial law has been deelared in many countries such as lran and elsewhere dictators rule. We should be different,
butarc we? Our Government has developed an arsenal of dirty tricks and other measures that serve to compromise the defense
function ™ The Government s requirement that defense law yers obtaina special license from the Treasur y Departinent before
artorneys can be paid to represent foreign clients designated by our ;,ow,rmﬁuxl as either “terrorists” or “Dhruy King Pins”™,
is an atiack on the right to counsel provisions of the Sixth Amendment &

But there 15 more, much more in the way of unfair and tllegal practices i)eing used by the federal government that deserve
investigation and an entire revamping of government policies, And, [am not veferring just to the limited investigation ordered
by Attorney CGeneral Holder in the altermath of the Senator Stevens case where prosecutors withheld vital exculpatory

i j

evidence, This practice is routine as is the spoliation of evidence by prosecutors i, We are alsa refes ring to more, {ar more
than the reprisals made against former federal prosceutors for not using their offices during the Bush Administration for
pohitical purposes.

Weare talking about the evosion of the Bill of Rights and the very foundation of our government. We are talking about bogus
disqualification motions, i k,;,gai cm‘cstimpp;nv and surveillance, the keeping of d ossters on eneraies, holding defendants
mmhn%ux without charges and lawyers and still more.

1t is time for us o establish a special Comumission outside of ¢ government to review Government Miscondues and to closely
study the policies and scope of the so-called law enforcement function from t top 10 bottont. We are on the verge of becoming
1 police state i our poticies and legislation are ot reviewed and re-weitten, This {s a most wnportant mission equal to any
other that we face as.a naton. 1T we do not act or if we procecd with too mwuch caution then 'B1 and ot} e governiment
progranes such as COINTELPRO will protiferate. It is time to stop the destruction of our Constitution and time to rebuild i
from the ground up with a fresh perspective, This September 17, 2009 is Constitution Day. We should celebrate it with the
establishment of the aforesaid Commission.



WThomas F. Liotti is an attbrney in Garden City, New York.

Mead, Julia C., Lawyer Criticizes D.E.A. On Death Threat Response, The New York Times, March 20, 2006 at B5. The
~article was reprinted in the April, 2006 edition of The Round Table, a publication of the American Board of Criminal
Lawyers, Vol. MMV, No. 4 at 3.

BI{J.S. v, Sornoza, (U.S.D.C., EID.N.Y. Hon. Denis R. Hurley) See Robert E. Kessler, Affair To Remember. DEA Agent
Resigns After Tapes Prove Liaison With Suspect’s Wife, Newsday, February 27, 2003 at A3 and A22 and Aly Sujo and

William J. Gorta, Sizzling Affair With Drug Wife Sinks Narc, Addicted To Love, DEA Man, Drug Wife In Affair, New York
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October 23, 2003 and Robert Woliver, Fed. Fatale, The Drug Lord, His Lady - The Federal Agent, Their Torrid Affair, The
Secret Tapes, An Exclusive Interview With Monique Vega, Long Island Press, October 23, 2003, cover story at 1, 24-29 and

60.

BlJoan L. Cobb, Esq., Legal Editor for the Bureau of National Affairs, Inc. wrote two articles for the BNA Criminal Practice
Manual concerning the wrongful issuance of administrative subpoenas by U.S. Attorneys and the D.E.A. Ms. Cobb received
the Front Page Award presented by Local 35 of the Washington-Baltimore Newspaper Guild recognizing superlative research,
reporting and writing of these articles examining the use of administrative subpoenas. Mr, Liotti was the subject of the article,
in particular, the fact that his phone records were wrongfully subpoenaed by the D.E.A. and an Assistant United States
Attorney. See, "Underhanded" DEA Subpoena Seeks Lawyer's Phone Records, BNA Criminal Practice Manual, Trial Practice
Series, June 24, 1992, Vol. 8, No. 13. See also, Fox, Martin, Phone Info Subpoenas Draws Fire, The National Law Journal,
Monday, May 25, 1992 at 14; April 22, 1994 - Address to the Syracuse Association of Crlmmal Defense Lawyers - Topic:
Federal Administrative Subpoenas; and, The Drug Policy Foundation and the American Civil Liberties Union, co-sponsored
a practical, international seminar for lawyers involved in civil and criminal law litigation, entitled: Drugs and the Law,
November 11-14, 1992, Washington, D.C. Mr, Liotti presented the idea for the seminar, and presented a paper entitled: The
Use Of Administrative Subpoenas To Get Client Information. Co-Panelists included: Gerald H. Goldstein, Esq. of San
Antonio, TX; William B. Moffitt, Esq. and John K. Zwerling, Esq., both of Washington, D.C,

BlTarlow, Barry, RICQ Report, Invasion of the Defense Camp, The Champion, April, 1997 at 50-52. This article by a
prominent Los Angeles lawyer reviews a problem of prosecutorial misconduct where a paralegal posing as a lawyer and acting
as a spy for a Columbian drug cartel attended joint defense meetings unbeknownst to Mr. Liotti and his client. She was
prosecuted for acting in the imposter role. The Government was aware of imposter's role since she had acted similarly in five
other cases going back to 1994. They did not disclose this fact to Mr, Liotti or his client, thereby endangering their lives.

Y jotti, Thomas F. and Fasano, H. Raymond, Shadow Counsel and the Deception of Justice, The Attorney of Nassau County,
April, 1997 at 9.

PILjotti, Thomas F. and Smith, Drummond C., Government Dirty Tricks And The War On Drugs, Verdict, a magazine
published by the National Coalition of Concerned Legal Professionals, July, 2009 at cover, 1, 26-44. See also, Liotti, Thomas
F., A War On Drugs; At What Cost To Our Liberty?, Perspective, New York Law Journal, February 28, 1990 at 2 and The

Nassau Lawyer, April, 1990 at 2.

B[ jotti, Thomas F. and Smith, Drummond C., Representing A Foreign Client? Better Check The SDN List First, Nassau
Lawyer, July/August, 2009 at 18 and 19.

PILiotti, Thomas F. and Smith, Drummond, Spoliation of Evidence by. Prosecutors, Verdict (a magazine published by the
National Coalition of Concerned Legal Professionals, July, 2008 at 1, 3 and 4 and New York Criminal Law Newsletter (a
publication of the Criminal Justice Section of the New York State Bar Association), Summer, 2008, Vol. 6, No. 3 at 9.
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 Government Dirfy Tricks

GOVERNMENT DIRTY
TRICKS AND THE
VAR ON DRUGS

by'_l';homas F. Liotti, Esq. and Drummond C. Smith, Esq.

Thomas F. Liot, Esq.’ Drumeond €. Smith, Esg,

. Editor's Note: With the advent of the Obama administra-
 tion headed by twe professors of Constitutional luw, pledging
“thange,” and while one in every 31 adult Americans ave in
prison, jail, on probation or parole, the authors ask whether the
new adminisiration is willing to change a pattern of practice of
“dirty tricks” by police and prosecutors, which they argue vio-
laie fundamental rights under the Comstitution, and has
extended, in their view, into violations of foreign sovereigniy,

war mongering and drug trafficking, over 50 years, all under -

the guise of “national security” and a "war on drugs.” The
authors have cogently placed the timely and serious questions
Jor members of the legal profession: Is it all worth the cost?
And what price do we as a society place on accountability,
adherence to rule of law and transparency in our government?

* The prosecution of federal criminal drug cases has
significantly evolved over the past thirty years, and as
a result, has engendered a sophisticated weaponry that
is frequently emplayed by police and prosecutors. The
facts reflect this: From 1995 to 2003, inmates in federal
prison for drug offenses have accounted for 49 percent
. of tota] prison population growth.” The number of fed-
eral prisoners has dramatically increased from roughly
20,000 federal prisoners in 1981 to over 7 million? peo-
plein jail, on parole, or on probation at year-end 2007.?

Other influences are less visible, among them the-

covert agenda of the CIA; the declaration of the “War
on Drugs” and resultant creation of the Drug Enforce-
ment Administration (DEA); passage of the Racketeer-
ing Influenced and Corrupt Organizations Act (RICO)
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laws, the USA Patriot Act, among the more than 4,450*
separate, newly created federal criminal offenses® and
all the resulting implications of the implementation of
these laws,

For example, the government's prosecution of so-
called drug cases has often masked a more sinister
motive based upon racism, and cultural bias and a'class
struggle between the dominant Caucasians and every-
one else: Asians, African Americans, and Hispanics.$
The most obvious example demonstrating racial bias is

M
. The number of Jederal
prisoners has dramatically -

increased from roughly
20,000 federal prisoners in
1981 to over 7 million people
in jail, on parole, or on
probation at year-end 2007.

M

the disparity in sentencing for offenses involving pow-
der cocaine (most commonly used by Whites) and
crack-cocaine {most commeonly used by Blacks).’

The existence of federal and state derivative crime

laws breeds a culture of “prosecutorial entrepreneur-

ship”® whereby prosecutors are encouraged and
rewarded foi the creative development of newly crimi-
nalized behavior.? The 2005 conviction of University of
Alabama booster Logan Young for paying a high school
football ccach to direct his star recruit to play for Uni-
versity of Alabama, demonstrates how derivative
crime laws can be used to transform a singie offense
into several, aliowing prosecutors to pile on charges in
a way that encourages a guilty plea.t

Under the threat of lengthy prison sentences and
the ethical requirement that defense counsel discuss
“cooperation” with their clients, many defendants are
forced to cave in and cooperate. They also get two
points off of their Federal Sentencing Guidelines for
“early acceptance of responsibility,” which then
reduces. their prison sentence. Defendants who coop-
erate get a so-called “Queen for a Day Letter” which
gives them some limited imumunity — what is referred

Thomas F. Liotti, has practiced law for over thirty years in Garden City, New York. He has served as the Village Justice for the
Village of Westbury, New York for the past 17 years. M. Liott is the Sormer Chair of the Criminal Justice Section of the New York

State Bar Association and former Editor of the Section's Journal,

Drummond C. Smith, Esq., is an Associate in Mr, Liotti's firm and is a forrﬁer Assistant District Attorney in Niagara County,

New York and a former Legal Aid Attorney in Suffolk County,

New York.



to as “use or derivative use” immunity, which means .

that-the government may use thé information obtained

duxing'a “cooperation” or “debriefing” session to devel- -

0p leads and futther their investigation. Heretofore that
' information was not to be used against a defendant who
was cooperating,and providing the information
Recently,, the immunity defendants have. come to
expect has undergone a massive change, It used to bp
that proffer statementscould only be used against a
defendant who decides to take thé stand iri. his own

defenise. Now, under the recent cage of LS. v Barrow, 400

E3d 109, 66 FedR. Evid. Serv. 734 (2d Cir. 2005), if a
defendant who has elected: to no longer cooperate and
instead go to trial, arid thén contradicts his proffer in an

opening statement or through cross-examination, the

governument may then use statements obtained during
the defendant’s proffer against him as part of their direct
case. No such warning is given in the government’s writ-
ten proffer and cooperation agreements. This is a blatant
deception on the part of the governiment, one which is
condoned by our courts.® Tt exemplifies a court-
sanctioned “dixty trick” employed by federal prosecu-
tors with no notice to defendants,

More dirty tricks, developed over time, involve the
 denigration of the Rules of Bvidence in drug cases to allow
' for hearsay in cases of alleged conspiracy. Now the agree-
ment can be shown by circumstantial evidence. Overt acts
need not be proven or charged to the jury. There are many
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cases where witnesses were supposedly unavailable and
not subject to cross-examination at all.*

Until the Supreme Court of the United States decided
Apprendi v. New Jersey, 530 U.S. 466 (2000), courts were
not required to charge juries on quantity of drugs as an
element of the charges and judges were free to determine
quantity at the tire of sentencing, .

While some Circuits have suggested that the reliabili-
ty of informants should be tested by mini-hearings -
before the trial judge prior to a witness taking the stand,
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few judges follow this policy. See Bburjaily . United -

States, 483U 8. 171 (1987).

The government also uses administrative subpaoe-
has to secure information from banking, credit card,
and phone records of attorneys and their clients. In
many cases, this is done purely by the issuance of
subpoenas by the D.E.A, and requires no administra-
“tive oversight by an attorney or advance approval by a
judge.® :

There have also been cases where the goverriment
was awaré that a spy from a Columbian drug cartel
represented herself to be an attorney for purposes of
meeting with defendants and their counsel. If any
lawyer or defendant had spoken of cooperation, he or
. she would have been marked for death

The government may or may nct reveal their
actions when they violate the rights of defendants and
theix lawyers or the extent of their snooping, spying,
surveillance, listening in oroverhearing. For example,
when defendants are arrested and incarcerated, they
are informed that their phone calls may be monitored
for security reasons to avoid the smuggling of contra-
“band and fo prevent escape attempts. What they are
not told is that phone calls with their spouses and
attorneys may be listened to by the government and
their defenses may be tracked, -and their statements
may be used against them. The jailhouse waivers they
sign are being interpreted by courts and prosecutors as
‘waivers of spousal and attorney/client privilege.
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Pormer President Bush believed that he might
decide when to listen in to phone conversations” His
Justice Department gave him legal opinions indicating
that people could be held indefinitely without charges,
attorneys or a trial. He also received legal opinions on
the use of torture. It remains to be seen whether those
policies, some or all of them, will carry over into the
Obama administration, In late February 2009, ‘the
Obama administration told a federal judge that mili-
tary detainees in Afghanistan have no' legal right to
challenge their imprisonment.®
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“The new tactics being developed by the federal gov-
exnment are dirty, underhanded, and patently unfair;
yet courts are. allowing these initiatives and others

under broad rubrics of national security and claims.

that the ends of catching drug dealers justify any
means for doing so.

The FBI: COINTELPRO and Beyond

According to the FBI, its motivation for creating
COINTELPRO, the Counter Intelligence Program, was
‘protecting national security, preventing violence, and
maintaming the existing social and political order.” A
later investigation by the Senate’s Church Committee

SERCARZ & RIOPELLE, 1.LP

CARNEGIE HALL Tower
152 WesT B7TH STREET
NEW York, New York 10019
- 1-212-586-4900
Fax: 1-212:586-1234

stated that “COINTELPRO began in. 1956, in part
because of frustration.with Supreme Court rulings lim-
iting the Government’s power. to proceed overtly
against dissident groups.” According to FBI records,
approximately 15% of COINTELPRO resoutces were
expended to marginalize and subvert “white hate

- groups,” while the remaining 85% of COINTELFRO

resources weré expended on those targets that were
suspected of being subversive, which included a vast
variety of organizations.

One such organization was the Black Panther Party
(BPP), which COINTELFRO effectively demonized in
the public eye..The BPF, working from a.10-point
socialist program for black self-determination, formed
legal armed street patrols to deter the KKK and police
brutaiity, gave out free food and health care, and
fought against hard drugs. The BPP was instrumerital
in forging a broad-based “rainbow coalition” against
U.5. intervention abroad and for community controi of

. the police, schools, and other key institutions at home.

FBI Ditector Hoover ordered FBI agents to “expose,
disrupt, misdirect, discredit, or otherwise neutralize”
the activities of the Black Panther Party and other orga-
nizations invoived with the communist, socialist, and
women's rights movement, as weli as leaders involved
in the non-violent civil rights movement, such as Mar-
tin Luther King, Jr. Several court cases later concluded
that the COINTELPRO operations against socialist and
communist groups exceeded statutory limits on FBI
activity and viclated Constitutional guarantees of

LT

Wayne Greenwald, P.C.
Lo . Attorneys '
475 Park Avenue South, 26th Floor
New York, NY 16016 .
Tel. (212) 983-1922 « Fax. (212) 973-9484
email: grimlawyers@aol.com

We are a debt relief agency. W fielp peaple file for

bankruptey relief under the Bankruptey Gode. -

Mark A. Gloade, Esg.

supports
Coalition of Concerned
Legal Professionals’
Know Your Law sessions.




~Verdict31 M

and, instead, monitored and
approved a host of iliegal opera-
tions directed at hundreds of indi-
vidual targets, including harass-
ment, false progecutions, threats,
blackmail, and inciting violence.®
As a huge advocate of continu-
ing COINTELPRO's illegal tac-
“tics, he even ordered illegal
wiretaps after PFBI Director
Hoover's death. Despite the
fact that Felt was hauled before
a U.5. Senate committee investi-
gating  COINTELPRO five
times, prosecuted and convicted
for his misdeeds, he was par-
doned by President Ronald Rea-
gan and escaped punishment
for all his crimes.® -

The “new FBI” — developed
under the direction of two-feder-
al judges William Webster and
William Sessions — “cultivated a.
low-visibility managerial style

freedom of speech and associa-
tion.* The FBI also planted
drugs and other illegal evi-
dence against dissidents.®

Although COINTELPRO
was officially terminated in
April of 197F “for security
reasons,” many of the tactics.
utilizéd by this program
continue to be used indirect-
Iy, as well as directly, as the
Bureau has even acknowl-
edged two new instances of -
"COINTELPRO-type” . ;
operations.®

The Watergate scan-
dal took place a year
after  the FBI declared -fi
that COINTELPRO was
disassembled; yet a num-
ber of illegal tactics were
used during this investigation
under the direction of FBI Direc- W L
tor J. Edgar Hoover and William: g | P
Mark Felt, chief inspector who /u . : and discreetly avoided public
previously sat on the directorate : - _ . attack on promunent liberals.”
of COINTELPRO® In his capacity, Mustration by Pefa McDornall  They vsed the lingo of today’s

Felt chose not to reveal illegal con- issues, such as "counter-terrox-
duct by PBI agents nationwide that went on for years ism” and “the war on drugs” to rebuild the image of the .
Trving Botwinick Stephen M. fackel
President .
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FBI in.the public eye as 4 genuine protector of democta-
tic xights® | : o
After the attacks on September 11, 2001, there were
immediate calls to renew COINTELPRO-style surveil-
lance and release intelligence agencies from the restric-
tions of the Church Committee-era laws¥, calls 1o
Tepeal the Posse Comitatus Act, which separates police
-and military functions, and rénewed surveillance and

disruption by the Pentagon’s Defense Intelligence

Agency (DIA), CI1A, National Security Agency (NSA),
FBI, Immigration and Customs Enforcement (ICE),
Department of Homeland Security (DHS), Transporta-
ton Security Agency (TSA), Director of National Intel-

ligence (DNI) and by cextain provisions of the USA -

" Patriof Act.

Curcio Hearings and Attorney
Disqualifications -

The disqualification of counsel is another dirty trick
used by the government. Prosecutors allege conflicts
between attormeys and their clients, then force Curcic®

hearings and threaten that counsel or his clienf may be
charged with obstruction of justice. See LS, v, Murph,
Pocket No. CR 08-322. This is also another way for the
government to avoid speedy ‘trial compliance because
the speedy trial clock is tolled during the pendency of the
Curcio issue. Phony issues like these serve to deplete pre-

" cous defense resources and they engender distrust
- between clients and defense counsel.

When the defense asks for the appointment of a Spe-.
cial Prosecutor, a change of venue or even when they -
allege that evidence has been destroyed?, these applica-
tions are almast always denied. Similarly, requests that
ethical misconduct on the part of prosecutors be referred
to Grievance Committees or the Board of Judges nearly
always falls on deaf ears.

Office of Foreign Asset Control and the
Treasury Department

In representing those accused of being fugitives, a i
number of startling events surface. The government and
Department of the Treasury have published. in the
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| Government Dirty Tricks

+ Federal Register requirements for the le'gal repregentation

- of alleged:“Drug King Pins” and “Terrorists.” They also

publish a list of fugitives in the Register, and attorneys .

who have beeri asked to-reprasent such persons or who
seek to be retained must first obtain a license from the

M
There have been reports of
- some American defense
-attorneys acting as double
agents and bounty hunters
who are literally hunting |
down alleged fugitives for
legal fees and rewards. -
M
Treasury Department Office of Foreign Asget Control to
do 50.” They must then have their fees approved and
mast account for them.* There have been reports of some

American defense attorneys acting as double agents and
bounty hunters who are literally hunting down alleged
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fugitives for legal fees and rewards articularly i .Ce -
tral and South America, They may bg friendly 11151 goi:»
ernment prosecutors, they may use their clients to tes tify
against each other, they may also recormend that unap-
proved defense lawyers be investigated by the Treasurjr

‘Department and extract legal fees from desperate

family‘ members. They arrange with United States
authorities for apprehension and Kidnapping back to
the Un‘lted States without compliance with foreign. law
rega‘rdmg extradition.* The United States is one of the
leadl_ng viplatom of international law and its own
zreatles with foreign nations. The use of so-called
shadow counsel” ig an enormous problem both strate-
gically and constitutionally, but it is another arrow in
the government's quiver of dirty tricks.® :

C_rea.tion of the Drug Enforcement
\dminisiration (DEA) & Racketeering

Influenceod and Corrupt Or ati
Act [RICO) vh Dreanizations

The weapons utilized by the government to prose-
cute df'ug cases drastically changed in the early
1870s,” upon the Nixon Administration’s creation of
the Drug Enforcement Administration (DEA) and the
enactment of Racketeering Influenced and Corrupt
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' Organiz.ations Act (RICO). The DEA consolidated the

efforts of the Bureau of Narcotics. and' Dangerous .

. Drugs (BNDD), Office for Drug Abuse Law Enforce-
ment (ODALE), Office of National Narcotics Intelli-
gence (ONNI), and Customs Intelligence. Under the
auspices of this agency, agents were permitted to and
did actabove thelaw. ODALE, for example, was autho-
rized to conduct no knock search warrants and war-
rantless raids, as well as to use court ordered wire-
taps.” ONNI has been described as being “little more
than a White House private police force.”* From an
economic perspective, the budget, ‘manpower and
activity of the DBA continues to grow each Yyear,
employing 10,900 people® arresting 27,780 people
demestically, and its budget reaching $2.3 billion, as of
20077

The enactment of RICO laws in 1970 added no value
to thwe federal criminal code because it is a derivative
crime law, making it redundant legislation. It was
designed merely to facilitate convictions. In addition,

this Iaw enables the government to seize a defendant’s -

assets immediately after indicting him, making it
almostimpossible to finance an effective defenae.

overnment Dirty Tricks

New York’s Rockefeller Drug Laws

Prior to the Reagan Administration’s War on Drugs,
New York State had passed the infamous Rockefeller
Diug Laws in 1973, providing that defendants cotdd, and
still do, Teceive life sentences for the possession of rela-
tively small amounts of cocaine. Generally, the statutes
required judges to impose a sentence of 15 years to life
for anyone convicted of selling two ounces, or possess-
ing four ounces of narcotics. The justification for these
harsh penalties was that it would curtail the sale and uge
of drugs.® It did not and, between 1980 and 1992, New
York's prison population tripled from about 20,000 to
62,000. In 1973, the state prison population was approx-
imately 10,000. It was not for another 30 years that New
York {inally saw fit to amend its drug laws to provide for
less Draconian sentences for addicts and mere posses-
sors of cocaine. But, by that time, the government had
ruined untold lives and families, and the prison lobby
had proliferated with spiraling costs to taxpayers.*
Between 1982-83 and the repeal of these laws, the share
of the State General Fund spending going towards fund-
ing the prisons more than doubled from 10% to 25%.®
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The Reagan and First Bush
Administrations*

Tt was during the first term of the Reagan adminis- _

tration that the government launched criminal forfei-
ture statutes® and introduced IRS Form 8300.%
Government forfeiture laws and Form 8300
were attempts to seize ill-gotten gains but, at
the same time, they prevenied defendants
from securing counsel of their choice.
Instead, Criminal Justice Act Panels expand- -
ed and more lawyers, again at taxpayer
expense, were paid by the federal
government.

The 1980s also brought on the beginnings of
the era of dual sovereignty prosecutions? '
where crimes that had been state or street
crimes concomitantly became the province - 48
of the federal government. The double |
jedpardy clause of the Fifth Amendment
became an irrelevant part of the Bill of
Rights.* There was a huge proliferation of
federal crimes that had, until then, always
been the province of the states.

When the Attorney General of the
United States, Richard Thomnburgh,
announced a change in policy known as
the Thornburgh Memo,® it was an attempt by the fed-
eral government to circumvent Codes of Professional
Responsibility of the various states and make prosecu-
tors exempt from them by allegedly authorizing them
to contact represented parties in order to make defen-
dants into so-called “cooperators.” This is what hap-
pened in.the third and final prosecution of John Gotti

when Sammy “the Bull” Gravano was persuaded to _

tumn against Gotti® Mr. Gravano was called a hero by a

ilustration by Pete McDonnell

federal judge, was given witness protection and received

a five-year sentence for 19 murders.® He was later atrest-
ed; charged and convicted of drug offenses and othey
crimes for which he is now serving a life sentence. -
When President George H.W. Bush announced his
continuation of the War on Drugs * he was justify-
ing the invasion of Panama and the kidnapping
of General Manuel Noriega without a declara-
tion of war. With a hand-picked conservative
Supreme Court, these illegal actions were
upheld in the absence of treaties or lawful
arrests and extradition. Our government
believes that other countries should respect our
Jaws, but we think nothing of riding roughshad
. over theirs.®

w. How the Federal Sentencing
& Guidelines Empower
Prosecutors

- The Sentencing Guidelines serve as
yet another weapon utilized by federal
‘prosecutors to coerce criminal defen-
dants into cooperating with the govern-
ment. When the Federal Sentencing
Guidelines went into effect on Novem-
ber 1, 1987, they were enacted to aug-
ment uniform and comparative sentencing, but they
were soon considered by the judiciary to be mandato-
ry.®* They resulted in the incarceration of just about any-
one charged with a federal felony. The United States
then became the most incarcerated nation in the world,
causing Associate Justice Anthony Kennedy in a speech
before the ABA House of Delegates in 2005 to criticize
our undiie emphasis on jail as a purported solution to
other social ‘and economic ills.* The Department of
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Justice statistics tell us that, in thie year 2007, almost two
million people were incarcerated in either state or feder-
al correctional facilities % At the same time there has been
criticism that the Guidelines and provisions within them
such as 5K1.1, whiich allows prosecutors to write letters
tojudges encouraging them to be lenient on cooperating
witnesses, has taken control of the sentencing function
away from the judiciary. Mandatory minimwm sentences
. have also done that, as have so-called “Drug Kingpin”
‘statutés” and the death penalty. '
After still more lives were ruined, the Supreme Court
of the United States ruled in U.S, v Booker (04-104) and

i

LLS. v Fanfan (04-105), 543 U.S. 220, 125 S.Ct. 738 (2005) Al meomsnsa
that the Guidelines were merely advisory and not i
mandatory; as a result, some power over sentencing is ' . | MikeKeefe/Denver Post
finally being taken back by the judiciary. Now, the gov- With more than one million people.legally using mari-
ernment prefers to group people into a conspiracy. Few juana in the State of California,® how can we reconcile con-
motions for a severance are ever granted.® Since the Bail victions and sentences for marijuana possession elsewhere
. Reform Act of 1984, few defendants charged with drug in the United States? -
cases make bail since there is a presumption of a flight
risk-and therefore need for detention.® Similaxly, the gov- Discovery Violations
ernmentis permitted to routinely violate the Speedy Trial ‘ .
Act, which requires a trial within 70 days of arraignment, . Courts deny timely discovery of Jenks Act and Brady
by describing the cage as a complex case. material, In LS. v, John Gil, 297 E3d 93 (2002), a two-week
Based on the Sentencing Guidelines, cooperating with jury trial in which John Gil was convicted of conspiracy,
the government is often the only viable way for a defen- mail fraud and money laundering charges, which |
dant to substantially reduce his sentence, Yet 5K1.1 has stemmed from a contract that John Gil Construction, Inc.
taken much of the discretion of sentencing away from had with New York City O.T.B. to renovate and install
judges and given that over to prosecutors. SK1.1 letters new air conditioning systems in over twenty. O.T.B.
drive sentencing proceedings. This has also conflated the branches, “federal prosecutors suppressed evidence that
law of comparative sentencing becauge alleged facts of would have aided the man's defense,”® Therefore, 3 retri-
the underlying crime must be distinguished from or al was granted. A few days before trial, the Government
meshed with cooperation. efforts. The ability to impose turned over one piece of exculpatory evidence buried
comparative sentences® among defendants in the same amidst approximately 3000 pages of discovery® The Cir-
case or others becomes complicated and often lends itself cait Court excoriated the Government for its Jate disclo-

to disparate sentences.® sure because defense counsel did not have sufficien: time
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R . Government Dirty Tricks

to make use of it.* Wrongful convictions, jail and lengthy,
expensive appeals often occur before the proce-
dural failure by the government is corrected. Ag .
a result, a wrongly convicted defendant wil]

Yot in jail as his appeal works its way
through the system.

USA Patriot Act

Title 31, 18 USC §5331
passed in 2001, permits the
Departinent of Homeland
Security access to all types of
imformation, such as tele-
‘phone calls, e-mail communi-
cations, medical, financial, and
other records. This Act enables fed-

- eral investigators to criminalize many normal financial

transactions by alleging connections-to the funding of
terrorism or other illegal activity, regardless of how
nebulous these connections actually are. For example,
in 2003, the money laundesing provision of the Patriot
Act was used by federal prosecutors against Las Vegas
officials accused of taking bribes from a strip club
owner.* '

The Clandestine Operation of the CIA

Any discussion about drug use and drug sales in
America and their resulting prosecutions would be
missing the main player if the CIA were left out, It has
been well documented that the CIA has been mvolved in
the use and experimentation of, the importation of, and
the facilitation of drug proceeds through Wail Street since
the inception of the agency in 1947, including providing
arms, money, and disinformation to Corsican criminal
syndicates in Marseilles it the late 1940s in their struggle
with the French Communist Party to control the port.
The Corsicans used their new-found political influence
and control over the docks to turn Marseilles info the
postwar heroin capital of the Western world.#

In Southeast Asia in the eatly 1950s the CIA aided
the anti-communist Chinese (KMT) army, to wagg war
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against Communist China, positioning tle KMT to
become the opium Barons of The Golden Triangle (parts
of Burma, Thailand and Laos), the world’s- largest
source of opium and heroin. Air America, the
CIA’s principal airline proprietary, flew the
drugs all over Southeast Asia 5
* Throughout the 19505 to 19706 dur-
ing U.5. military involvement in
Laos and other parts of
Indochina, the CIA provided
funds and planes to Hmong
commander, General Vang
Pao, who became a world class
player in the heroin' market,
P supplying heroin refined in a
§— laboratory at Long Tieng, the
; CIA’s headquarters for clandes-
tine operations in northern Laos,
: reputed to be one of the world’s
ltustralion by Pele McDonnall  Jargest heroin processing plants.
They supplied hexroin to U.S. troops
in Vietnam, among others. After a decade of American
military intervention, Southeast Asia had become the
source of 70 percent of the world’s illicit opium and the
major supplier of raw materials for America’s growing _
heroin market #

In South and Central America, the CIA’s involve-
ment in facilitating drug running developed in the
1970s and 1980s, with the covert war waged by the CIA
against the government of Nicaragua. In Panama, for
example, Panamanian President Manuel Noriega wag a
highly paid CIA asset and collaborator, who facilitated
“guns-for-drugs” flights for the Contras, providing pro-
tection and pilots, as well as safe havens for drug cartel
officials, and discreet banking facilities. The U.S. gov-
ernment only turned against N oriega, invading Panama
in December 1989. and kidnapping the General, once
they discovered he was providing intelligence and ser-
vices to the Cubans and Sandinistas. Iromically, drug
trafficking through Panama has increased since the US
mvasion.” :

The Reagan administration officials tolerated, drug
trafficking, which included Importing drugs into the
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United States by drug kingpins, as long as the traffick-
exs gave support to the Contras. In 1989, the Senate Sub-
commitiee on Terrorism, Narcotics, and International
© Operations (the Kerry committee) concluded a three-
year investigation by stating:
There was substantial evidence of drug
‘smuggling through the war zones on
the part of individual Contras, Contra-
suppliers, Contra pilots, .mercenaries
who worked with the Coniras, and Con-
tra supparters throughout the region..,
U.S. officials involved in Central Ameri-
ca failed 1o address the orug issue for
fear of jecpardizing the war efforts
against Nicaragua... In each case, one
or anothsr agency of the U.S. govern-
ment had information regarding the
involvernent either while it was occurting,
or immediately thereafter.. Senior U.S,
- policy makers were not immune to the
idea that drug money was a perfect soiu-
tion to the Contras’ funding problems. ™
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The Contras provided both protection and infr:
structure (access to planes, pilots, airstrips, warehou
es, front companies and banks) to these CIA-linke
drug networks. At least four transport companie
under investigation for drmg trafficking received U
government contracts to carry non-lethal supplies t
the Contras”Southern Air Transport, “formerly” CIA
owned, and later under Pentagon contract, wa
involved in the drug running as well. Cocaine-lade;
planes flew to Florida, Texas, Louisiana and other loca
tions, including several military bases, Designated a
‘Condra Craft,” these shipments were not to be inspect
ed. When some authority wasn't clued in, and made a1
arrest, powerful strings were pulled on behalf of drop
Ping the case, acquittal, reduced sentence, o
deportation.”

The most recent location of CIA connection to drug
trafficking is in Afghanistan where ClA~-supportec
Mujahideen rebels engaged heavily in drug trafficking
while fighting against the Soviet-supported govern

- ment and its plans to reform the very backward Afghan

society. The Agency’'s principal client was Gulbuddin

- Hikmatyar, one of the leading drug lords and a leading




Mike Keefe/Denver Post

herein refiner, who received more than half of the CLAs
covert resources, estimated to be worth 32 billion over
the ten-year war. Hikmatyar came to dominate the
- Afghan Mujahideen. CIA-supplied trucks and mules,
which had carried arms into Afghanistan, were used to
transport opium to laboratories along the
Afghan/Pakistan border. The output provided up to

one-half of the heroin used annually in the United

States and three-quarters of that used in Western

Europe. Thé United Nations International Drug Con-
trol Program noted in early 2001 that “It is no coinci-
dence that Afghanistan began to emerge as a significant
producer of illicit opium in precisely the period of pro-
tracted war that began in 1979 with the U.5.-sponsored
intervention and still persists.” David Musto, Yale Uni- -
versity psychiatrist and former White House advisor
on drug policy, noted that “the numbey of drug-related
deaths in New York City rose by 77 percent.””

Postseript

Undex the Taliban, beginning in 1994, opium pro-
duction in Afghanistan was reduced to negligible lev-
els. Taliban — in collaboration with the United Nations
— had imposed a successful ban on poppy cultivation
in 2000. Opium production declined by more than 90
percent in 2001. However, after the US-led military
operation resulting in the downfall of the Taliban
regime in 2001, opium production surged once again.

The success of Afghanistan’s 2000 drug eradication
program under the Taliban had been acknowledged at
the October 2001 session of the UN -General Assembly
(which took place barely a few days after the beginning
of the 2001 bombing raids). No other UNODC member
country was able to implement a comparable program:
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Turning first to drug control, | had
expected to concenirate my remarks
on the implications of the Taliban's ban
on opium poppy cultivation in aleas
under their control... We now have the
resufts of our annual ground survey of
-poppy cullivation in Afghanistan. This
- year’s production {2001} is around 185
tons. This is down from the 3300 tons
last vear [2000], a decrease of over 94
percent. Compared to the record har-
vest of 4700 tons two years ago, the
decrease is well over 87 percent,

Any decrease in iificit cultivation is.wel- .
comed, especially In cases like this
when no displacement, locally or' in
other countries, took place to weaken.
the achievement. ' '
Today, Afgharnistan produces 93 percent of the
world’s hexoin. By 2007 the production xeached 7,700
tons and it is higher today.”

Conclusion
The global drug trade has been thriving for over

© fifty years in the United States and would not survive
without the continued support and complicity of the

Cl4, FBl and DEA. According to the State Department,

Afghanistan is “probably the world's largest producer
of opium for export” and “the poppy source for a
majority of the Southwest Asian heroin found in the
United States.”” Yet, U.S. officials fail to take action to
curb production, understanding that impeding this
frade would disrupt the processes of smoothing rela-
tions with Pakistani leaders and Pakistan’s Directorate
for Inter-Services Intelligence (ISI)” who are heavily
implicated in the heroin trade and helping to channel
CIA support to Afghan rebels.™

Similarly, after admitting that Miguel Nazar Haro

was its “most important source in Mexico and Central
America,” the CIA intervened to prevent his indict-
ment in the United States when he was linked to a
multi-million-dollar-stolen car ring several years later.
# The United States continues to be a main consumer of

the drugs produced in Latin America. According to.

three former presidents of Latin American nations,
“The war on drugs has failed.”®

What is required is an absclute shift in existing drug
- policies, and a move toward reducing the harmn caused
by drugs, decreasing drug consumption through
education, and aggressively combating organized
crime.® Perhaps the time has come to change the

“status, of addicts from drug buyers in the illegal mar-

ket to patients cared for by the public health system.”#
_ Another idea is to consider the legalization or, more

precisely, the decriminalization of the possession of, at
the very least, cannabis for . personal use.. While it is
claimed that the corisumption of cannabis may have an
adverse effects on a person’s health, so may cigarettes,

The global drug trade has
been thriving for over fifty

.. .years in the United States,

-and would not survive without
the continued support and
complicity of the CIA,

FBI and DEA.

e ————————c——

soda, and high fructose corn syrup; so shoutd we also
criminalize possession of those items? Hollywood has
embraced cannabis for personal use; maybe it's time
for the federal government to do so as well.

With the United States earning the title of the most
incarcerated nation in the world, perhaps Albany has it
right in its attempt to repeal the remnants of New Yoxk
State’s Rockefeller Drug Laws. In. 2004, New York
State’s Legislature eliminated the most stringent provi-
sions of these drug laws by doing away with life sen-
tences for drug crimes and reducing other penalties for
the most serious offenses. The present goal is to elim-
inate mandatory sentences for drug crimes, thereby
eliminating laws that require a prosecutor’s consent
before judges can send felons to drug treatments
instead of prison.* While prosecutors have expressed
concern that changes in existing drug laws may strip
them of their role as a “check and Balance” against the
judiciary, the laws as they currently stand have
required judges to impose mandatory prison terms for
many nonviolent drug offenses, without any discre-
tion.” It may be time for both the legislaiure and the
judiciary to setve as a “check and balance” against each
other.

Nagsau County’s drug treatment program, “D-
TAL” and its re-sentencing statutes® should be adopt-
ed as national policies whereby those addicted can be
rehabilitated, wipe their criminal records clean, and
earn their.way back into society.

The Congress, the courts and attorneys must be aware
of how covert and clandestine drug campaigns in both



the United States and abroad are often riddled with cop-
ruption and self-dealing, even among our highest leaders
in Waghington and elsewhere. The poppies in
Afghanistan and Thailand and the coca’in Colombia,
Bolivia, Peru, and Ecuador would not be allowed to grow
except for official corruption. It has unfortunately been
the case that the illegality of some drugs, particularly
matijuana and cocaine, has allowed for, and indeed cre-
ated, much of the corruption that exists. The corruption
has led to a distortion of patriotism and obliteration of
Constitutional rights under the barwer of.a “Way on
Drugs.” This campaign against drugs is in reality a war
agamnst minorities and the poor at home® and abroad. It
has also led to the ruination of countless Yives and fay-
lies across the globe. It has spoiled diplomatic relations
for years, and has allowed far unholy relations among
world leaders, drug traffickers, and organized crime.® It
has also led to a variety of dixty tricks and Constitution-
al deprivations, ‘'with the end justifying the means
mentality.
Agenis and prosecutors are in the front lines fighting
a war that is costly, unnecessary, and which cannot be
won, while world leaders continue to profit from the
drug trade. Agents and. prosecutors take their marching
orders that then allow them to attack those aceused of
possession or dishribution and their lawyers with a vari-
ety of dirty tricks. Their battle plans are destined to fail.
This is condoned by courts and judges who are com-
pelled by the fear of impeachment to enforce lawe that
are inherently unconstitutional” Defense lawyers are
. alone, with limited resources. They fight against these
polidies and dirty tricks used to implement them on a
daily basis. If this is a time for change as President
Obama keéeps promising, then the war on drugs and the
dinty tricks used-to perpetuate it are policies worth
changing. Much like the wars in Iraq and Afghanistan
-and prohibition befare it; we need to decide whether the
war on drugs is worth the financial,® public policy, and
constitutional costs that are required for its
Pperpetuation.

*Messrs. Liotti and Smith gratefully acknowledge their Law
Clerk, Seema Pereira, o law school graduate from Penn State
University Dickinson School of Low, for her indispensable
work in the vesearch and drafting of this article.
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Nullification As A Defense

By Thomas F, Lielti and
Drummond C. Smith*

Nullification is not listed as & legal
defense anywhere. In fact, lawyers are

not ethically permitted to tell jurors to

digragard the Jaw. Model Rulas of
Professional Conduct Rule 3.5, see also
US. v, Thomas, 116 F.3d 606 (1997).
Yet, in many cases that is precisely what
lawyers Ty ta do and had done for years
after the mation's founding. The
Founders understoed that trials by judes
end ordinary citizens, fully informed of
their powers as jurors, would confine the
governmeit to its proper tule as the ser-
vant, not the master of the pecple. For
exarnple, 2 necessity defense is in essence
a form of nullification. U7.S. v. Rerrigan,
283 F.Supp. 336 (1968}, It says that a
protest is politically necessary in order to
stop death that might result from neclear
power plants, other environmental haz-
ards and war, The defense has to do with
geting jurors so angry at the povern.
ment's conduct that they vote 1o acquit
even though an application of the law 4o
the facts, might point in the direction of
guilt. In the case entitled Zengers Case,
1735, the defendant Mr. Zenger had been
urrested and charged with printing eritica
but tnle $tories about the Govemor of
New York Colony, the court told the jury
that “Truth is not defense.” But the jury
acquiited and gave ns the basis of the law
which holds that truth is a defense 10 &
defamation claim.

In order to effectively assert the
defense of nullification, the juross need to
know from pre-tlal publicity: why the
case is a political one. Mullification
defenses are based upon challenges to
government palicies of sometimes chal
lenges to procedures that may violate
civil or human rights. It becomes & mat.
ter of publicly stating what the political
issues are and how they will be chal-
lenged in the courts, theough the judicial
pracess. In Gemtile v. Stare Bar of
. Nevada, 501 U.S, 2030 (195)), a well
known attomey held a press conference
and was suspended from the practice of
law for two years. Attomey Dominic
Gentile, during a pretrial prass confer-
ence read the following prepared state-
ments regarding his client Grady
Sanders;

“When this case goes to trial..you're
going to see that the svidence will prove
not only that Grady Sanders is an inne-
cent person...but that the person that was
in the most direct position to have stolen
the drugs and money is Detective Scholl,

[ feel that Grady Senders is being used
as & scapegoat,

With 1espect to  these other
charges.. the so-called victims...four of
them are known drug dealers and con-
victed money launderers,..”

Then, citing elhical restrictions,
Gentile answered only a few press ques-
ticas, stating the following, “I know [
represent an innocent man,” when refer-
ing to the ontcome of an earlier charge in
the indictment, stated; “...and I told you
that the case would be dismissed aod it
wag."

Ultimately, M. Sanders was acquitted
after a jury frial,

The MNevada State Bar alleged that
Gentile had violated its disciplinary nule
which is the equivalent of the ABA
Muode] Rule of Professional Conduct 3.6
by making statements to the effect that;

+ the evidence demonstrated the clisnt’s

interest;
* the likely thief was a polics datective;
* the other alleged victims were not cred-
ible,

The matter was affirmed by the Nevada

Supreme Coutt, but on a 5-4 vote, the
Supreme Court of the United Stares
reversed. The majority wrote the follow-
ing:

“The speech of lawyers representing
clienls in pending cases may be regulated
undar a less demanding slandard than that
established for regulation of the press...”

The Supreme Court later held that his
speech was prolected by the First
Amendment. Similarly, Steve Yagman,

kmown civil dghts lawyer based in
California, found that his criticism of
Judges was protecled by the First
Amendment as opinien. See Standing
Committee on Discipline v. Yagman, 55
F3d 1430 {1995) and Thamas F. Liotti,
A Perspeciive Cn Yagman: The Outer
Limits Of Judieia} Criticism, The
Attomey of Nassau County (May, 1996)
al G and 19.

In mullification cases, lawyers are siiv-
ing to inform prospective jurors or actual
Jurors of legal issues or facts that are got
vecessarily before them. Pre-toial public-
ity is an ingredient that can inform jurocs
of issues that lawyers may not be able to

bring out during the course of trial itself.
In 2 civil cdse the sumrmons and com-

plaist or the notics of claim may, by
themeelves, signal the start of a political
case or 4 challenge to zovernment poli-
cy. The lawyer chosen to advance these
issues may also be identified as a
spokesperson for the cause. For example,
when the lale Willlam Kunstler wag
defending agaiust a heinons criminal
charge, the public knew that in additon
10 guestioning the alleged facts, he might
also be fighting againsi police brutalicy or
other violations of his clients’ givil
rights. In  representing  Afrigan

{Continued on page }0)

Florence Fass, Esq.
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Americans he would often allege that the
poiice in the City of New ¥York had
engaged In systamatic discrimination
against the minority community. People
v. Larry Davis, N.Y.5.2d 430 {1988).

Driving While Black (DWB) <nses
along the Jersey Turnpike wete used to
show the lack of probable cause for
amests or even stops by the palice there,
The video of Rodney King being savage-
ly bealen by Stacey Koan, a well known
Los Angeles police officer, was used in
the civil and eriminal cases arising out of
that incident, but also the first O.J,
Simpson verdict was, in part, considered
to be the result of a payback by jurors for
what happened to Rodney King, The
O], case highlighted the use of the “N™
word in extra-judicial statements by
Mark Furman.

The deaths of 85 people at the Branch

Davidian compound in Waco, Texas was
blared on the FB.I. and private militia
in criminal cases.arising out of thar inci-

dent. U.S. v, Branch, 81 F.3d 699 (5th -

Cir, L996); United States v. Castillo, 179
F3d 321 (5th Cir. 1999); Castitle v.
United States, 530 U.S. 120 (2000). In
the Chicage 7 cases lawyers aventually
won victory and marketed their opposi-
tion to President Sohnson, the Vietnam
War and Mayor Daly's Chicago police,
by making thelr triai into a political one,
They made federal judge, Julins HoFfman
and his bizarre judicial rulings into an
analogy which then enabled them to ciit-
icize the federal government &5 2 whole,
U&. v, Dellinger, 472 F.2d 340 (1972).
Lawyers representing Abner Louwima
not only repeiled coiminal charges against
their elient, but 2lso had the police prose-
cuted and obtained a large civil award

Intellectual Property
Update ..o

and 2002 suggests that “patent trolls” do
not pface an unusual burden on the legal
system and do not hinder business and
eoanomic  progress disproportionately
through the targeting of deap-pocketed
large companies. The study found thal
econemically small patent holders brought
suits against other economicatly small
firms ar corporations far more often than
against econormically large or medium
firms or corporations.

Although ne universally accepted defi-
nition exists, persons that obtain patents
and aitempt to profit by suing others for
infringing those patents, but who do not
themselves manufacture products, are
often charecterized with the derogatory
term of “patent troll." Leaders of laxge
corporations have argued that the patent
system as currently operated is allowing
such patent teolls to unfaitly hold up their
sconomic progress, which in torn burts
society as more money is directed to legal
efforts as opposed w job treation. The
study performed by University of Illinois
Law Professer Jay Kesan and his research
fellow Gwendolyn Ball, in part analyzed
litigation behavior of small-sized plain-
tiffs o gain insight into effects of such
paient trolis.

Kesan and Ball gathered information
about the economic size of plaintiffs and
defendants in patent cases from the years
2000 and 2002, and the srage in lidgation
at which these patent suits ended, The par-
ties from these patent suits weare classifled
as large, medium or small if their apnual
sales were for more than $500 million,
between $500- million and $10 million, or
for less than §10 miilion, respectively,
Licensing firms, which might be the best
candidates to be considered patent trolls,
were also particularly analyzed, and were
found to be almost completely in the
small-sized grouping.

Small-sized parties were found o be
quite setive in litigation, as over half of
the plaintiffs in patent suits in 2000 and
2002 were individuals or small compa-
nies. Small-sized parties, however, sued
other small-sized parties or medium-sized

parties far tnore often than they sued -

large-sized parties. In 2000 and 2002,
small plaintiffs broughe suit 2110 times
- agalast other small plaintiffs, 641 times
against medium-sized plaintiffs, and 724

times against large plaintiffs. Thus, these
statistics do not support concemns that
small-sized groups, that are not actively
manafacturing products, are particularly
targeting large companies and thereby
hindering soclety's economic growth.

Licensing firms appeared ag plaimtiffs in
only & smail amount of the patent infringe-
ment suits, and were thereby considered
by the avthors not to grovide any particu-
larly large economic obstructing effects,
In patent sujes from 2000 and 2002, only
157 plaintiffs were Heensing firms, which
constituted only 3% of the plaintifis in
those vyears. Licensing firms were
observed to settle more often than other
small-sized plaintiffs when suing large
companies. The authors thought the small
sample size of licensing firms might be the
sole reason for this difference in settling
behavior, but alse suggested as causes that
licensing firms might have more sophisti-
cation and skill in negottating settlerents
than a typical small-sized plaintiff, or that
large companies might be mare wary of
litigating against licensing firms and thusg
mare willing to seitle,

The study also eppeared to show that
smail-sized plaintiffs were overcoming
the barrier of the high costs of litigation.
Small-sized plaintiffs were also found to
be more likely than medium or large-sized
plaintiffs to pursue litigation to a jadgment
and were found to be es likely as large-
sized plaintiffs to take the litigation as far
a3 trial, The study alsc appeared Lo show
that under the assumption that paients with
more clajms and mare cited prior art refer-
epces have received more allention and
ace thus stronger patents, small-sized par-

ties wsually pursued [itigation with

stronger patents than those used in litiga.
tion by medium-sized and large-sized par-
ties. The authors speculated thac many
small-sized plaintiffs rely on contingency
law {lmms for representaticn, and those
coatingency firms would paricularly oy
o weed out weak and average cases.

*Editors Note: Frederick J. Darchak is
an atiorney and Caleb Witkes is o patent
agent and recent low school graduate
amployed af Collard & Roe, P.C., the
patent, trademark and copyright law firm
in Rosltwn. They can be reached ot (516)
365-9802 or go 10 www.LollardRos.com

against them. (1.5, v, Schwarz, 283 F.3d
76 (2002). This result was achieved in
some measure by the political pressure
placed upon City of New York as n result
of the pre-trial publieity, That publicity
coused investigations by Internal Affaits,
the FB.L and others. [t also resulted in
the suspension, temination and jailing of
police officers.

Nullification may also ccour during
voir dire. Submitting proposed questions
int federal court, for the coust to ask in a
questionnaire or in its actual questioning
of jurors may sugment what the lawyer
can do to advance nallification. These

_ questions may begin with: “Have you

ever sued or been a party to litigation of
any kind with the state or federal govern-
ment? Tf so, state the nature of the sul
and the outcame.” Qther questions that
may be asked by the federal court or the
lawyer in state court may include:

1. 1f you are the sale juror who feels a cer-
tain way, do you have the courage of
conviction nscessary to defiberate, and
{f unpersuaded, stick to your opinion?

2, What is your understanding of an
indietment that is frivolous or brought
in bad faith?

3. Do you believe that prosecutors/agents
who bring wrongful, malicious prose-
cutions should be penalized for doing
507

4. Will you fallow the instruction given
by the judge?

3. What will you do if you disagree with
the judge's instructions?

8. Do you understand that you can dis.
agree with your fellow furors?

7. Will you vote to go along 2nd get out
of hars?

. 8. Do you think that the policg ever He?

9. Do you think that the pollce sver cover
up?

18.Are you familiar with the term, “shoot
first, ask questions later"?

11.How do you know if a witness i a
perjurer?

12. How do you know If the government
is suborning perjury?

13.If you think that the judge is being
unfair in histher nuling to cne side ar
the other, what will yae do about it?
Opening statements are a time to lay

down more tracks to further the idea of

nullification.

1.*The judge, and the lawyees take an
oath which says that we promise to
uphold, ‘protect and defend the
Constitution of the United States. To
the extent that we do or do rot means
that we have either followed our caths
or broken them. To that exlent, I
remind you that the Constitution is on
trial in every case and I am. here to
defend it and the rights of my client or
you if you were In his urenviable posi-
tion of sitting over there."

2."The government holds up this flag and
announces o you that they represent
the United States of Amercs. Well
that {5 true, but they ors from the
Department of Jugtice. Listen to that
word, Justice. Justice. It is their
responsibility to do justice and net
merely prosecute because they can or
because they have the great might and

resources of the govetnment behind

them. We do not have that. On ou

side we have just the two of us
defend against the prosecution team

Just the two of us that is and the

Conatitution and alf of you. You tedl-

ly are the essence of democracy, the

final check and balance. our duty i

to question the evidence, the motives

of witnesses, and that of the govarn-
ment in bringing these trumped up
frivolous charges.” )

MW have onc judge, one defense

lawyer and one prosecutar, Qur jobs

are not as jmporiapt as yours. Whyt

Because it takes twelve of you to de

i

Cross examination requires a good

faith basis for asking questions. It is up

ta the reader to decide i ha has that, bul

if you do then here ors soma questions (o

consider;

1Tell me in your own words what the
probable cause was for my client's
arrest?”

2."Have you ever taken a bribe?”

3. "Have you ever lied?”

4. Have you ever told a white lie?”

5" Have you ever been sned civilly?”

6. Were you taught fn the Poiice
Academy to lie, testily?”

7 "Will you get a promotion or a raise i
you get mors collars?”

§.“Do you dislike me for asking these
questions?"

§.We don't need the jury, do we? Yuu
think the dsfendant is guilty? Yoo
want these jurors to believe you, don't
you?

Closing arguments follew the theme
which you have established,

1“By now you have seen and heard the
povernment's case. You may wonder
why you are here, that thsy have the
wrong man. Yoo are allowed to have
your own thoughts, 1o be free thinkers,
to disagrec with your fellow jurors and
they must deliberate with you, If you
are resolute in your views after listen-
ing to your fellow jurors, then you may
stick to your guns, that is your right.
That is a fair trial.”

Although nullification is not a named
legal defense, it has served as a valid and
powerful mechanism advanced by
lawyers since the formation of America's
Justice system. Lawyers play a coucial
role as spokespersons advocating for
needed change in political or governmen-
tal policy, but equaily important is the |
attention media gives to these topics. If
media is a reflection of the pulse of the
comunon man, lawyers are simply
employing a legal tool through the judi-
cial process to reflect the present con-
cerns of a changing society, Allowing
nullification to serve as a defense is, in
essence, preserving and promoting the
fabric of our nation's democratic princi- |
ples and ensuring a government that con-
tinues to function "by the people” and
“for the people.” In a nation as young as
America, the vse of aullification as a
defense is one way among many to allow
for growth and advancement according to
the political and social necessiries of any
particular fime.
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THE UNEVEN PLAYING FIELD:
ETHICAL DISPARITIES BETWEEN
THE PROSECUTION AND DEFENSE FUNCTIONS
IN CRIMINAL CASES

Thomas F. Liotti
Christopher Zeh!
I. INTRODUCTION
Since the early 1900’s criminal defense atfomeys have been .

subject to govcmm:ntal and prosecutorial sbmduy for th methods
they use in conducting .trials and securing verdicts.? Defense

'"Thomas F. Liott, B.S., M.P.A. and I.D. Mr. Liotti is an attorney in Garden
City, New York and Vlllage Justice for the Incorporated Village of Westbury,
New York (1991-present). He is a Past President of the New York State
Association of Criminal Defense Lawyers and the Criminal Courts Bar
Association of Nassau County, Inc. He is co-author of Convictions: Political
Prisoners Their Stories (Maryknoll, 1981) and 4 Practice Guide: Village, Town
and District Courts (West Group, 1997). Mr. Liotti is the incoming Chair of the
New York State Bar Association Criminal Justice Section and Edltor of the
Section’s Journal.

Christopher W. Zeh is a 1999 graduate of St. John’s University School of Law

(he currently awaits admission to the Bar). He is an attorney and associate in
Mr. Liotti’s Garden City firm. Mr. Liotti gratefully acknowledges his
participation, assistance and contributions in the research and writing of this
article.
? See Shambie Singer, The People v. Clarence Darrow: The Bribery Trial of
America’s Greatest Lawyer, 19 J. LEGAL PROF. 235 (1995). See Shirley E.
Perlman and Tom Demoretky, No Charge In Foot Fetish Case: Queens Teen
Alleged Advances By Ex-ADA, NEWSDAY, March 4, 1994 at 3, Former Nassau
County Prosecutor Kemneth Littman was forced to resign after asking a
seventeen year old girl if he could be her “sex slave.” In an eleven page report
to State Supreme Court Justice Leo F. McGinity, then Chief Administrative
Judge for Nassau County, Suffolk District Attorney James M. Catterson, Jr.
concluded Littman’s suggestions to the girl “may appear bizarre and socially
unacceptable,” but were not criminal,

Littman, 44 years old at the time, allegedly offered Kelly Charron $150 to put
on high-heeled shoes so that he could “worship” at her feet. Charron was
disappointed at the outcome of this incident, feeling as if she was solicited like a
prostitute. It is unclear what Littman is currently doing. He was never
criminally prosecuted or professionally disciplined for these alleged acts. In
contrast, Amy Fisher, the Long Island Lolita, recently made a bid for
resentencing in part based upon an alleged sexual relationship between her and
her attorney at the time of her plea. Amy Fls 1er was originally sentenced in

467




468 TOURO LAW REVIEW [Vol 17

lawyers challenge the status quo. Indeed, in fighting for freedom,
due process and the Constitution, it is their obligation to do so.’
Clarence Darrow, arguably the greatest lawyer of this century and
nicknamed the “Attorney for the Damned,” devoted much of his

accord with her attempted murder of Mary Jo Buttafucco. See Kara Blond,
Mary Jo, Amy to Meet Again, Both Due In Court, Thursday In Step Toward
Freedom, NEWSDAY, April 19, 1999 at A6.

* The Canons of Professional Responsibility require defense lawyers to represent
clients zealously and within the bounds of the law. See MODEL CODE OF
PROF’L RESPONSIBILITY DR 7-101, 102 (1997), and 22 N.Y.C.R.R. 1200.32
(2001). Traditionally, these Canons have been applied to defense lawyers, but
not prosecutors. _ See People v. Appel, 120 A.D.2d 319, 509 N.Y.S.2d 438 (3d
. Dep’t 1986); Matter of Malone, 105 A.D.2d 455, 480 N.Y.S.2d 603 (3d Dep’t
1984); In re Robinson, 151 A.D. 589, 136 N.Y.S. 548 (1st Dep’t 1912); People
v. Salquerro, 107 Misc. 2d 155, 433 N.Y.S.2d 711 (N.Y. County 1980)
(establishing specific obligations for a trial attorney if he learns that his client
plans to commit perjury). .See also NASSAU COUNTY COMMITTEE ON
PROFESSIONAL ETHICS, OPINION 91-12. See Jan Hoffman, Police Tactics
Chipping Away at Suspects’ Rights, N.Y. TIMES, March 29, 1998, §1 at 1; and
Jan Hoffman, Police Refine Methods So Potent Even the Innocent Have
Confessed, N.Y. TIMES, March 30, 1998, at A6.

While these obligations apply to defense lawyers, prosecutors routinely allow

police officers to avoid compliance with Miranda v. Arizona, 384 US. 436
(1966). During the Knapp and Mollen Commissions we learned about police
corruption and “testilying”, lying under oath by police officers. See Liotti and
Ginnis, Testilying: Law Enforcement’s Specialty?, THE ATTORNEY OF NASSAU
COUNTY, August, 1995 at 4 and 6.
“Testifying” is practiced and learned during police training. This problem of
police perjury and lying is so prevalent that Professor Alan Dershowitz, when
testifying before the House of Representatives Judiciary Committee (the
“Impeachment Committee”), in December, 1998, suggested to the Committee
that they condone perjury by the police. By raising this point, a Congressman
during Professor Dershowitz’s testimony accused him of not being a “real
American.” Professor Dershowitz is a defense lawyer. He has recently
published a book entitled “Sexual McCarthyism” concerning the investigation of
the President of the United States by Special Prosecutor Kenneth Starr and the
House Judiciary Committee hearings on impeachment. See News: Police/Court
Digest, NEWSPAY, July 8, 1987 at 39. Former Chief of the Nassau District
Attorney’s Civil/Forfeiture Bureau, Eric Bettelheim was arrested at a service
station in Bellmore, Nassau County. Bettelheim, along with another young man,
were spotted by neighbors engaged in -an act of oral sex. Bettelheim resigned
from the District Attorney’s Office to go into private law practice. His criminal
case was resolved by a disposition of an Adjournment in Contemplation of
Dismissal (A.C.0.D.). No disciplinary action was taken or reported.
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professional life to representing workers’ rights.* Darrow’s career
had its ups and downs. As a passionate advocate and fierce
litigator, Darrow was recruited by Samuel Gompers and other high
profile labor leaders to represent two brothers charged with
bombing the Los Angeles Times building and killing twenty men.’
The case, known as the “McNamara Trial,” pitted Darrow and his
defense team against powerful Los Angeles prosecutors.® The
McNamara brothers pleaded guilty in exchange for reduced
sentences.’ ' ‘

Two days before the final plea agreement was reached,
word got out that 2 member of the defense team allegedly bribed a
juror who sat in on the trial. The Los Angeles prosecutor
contended that it was Darrow himself who initiated the bribery
scheme.® The Prosecutor’s Office alleged that if Darrow could
show he was participating in the plea negotiations then he had no
motive for bribing the jury, should the story ever come to light.”
Shortly after the first arrests had been made in connection with this
alleged bribery scheme, information about the earlier, alleged
bribery of a different juror came to the prosecution’s attention. '
Within two. months Darrow was indicted for his alleged
‘involvement with both bribery schemes.!! Darrow was ultimately
acquitted of the bribery charges.'?

This is an early example of how the government will stop
at nothing to oppress individuals whose voices and actions are
feared.®  Those voices and actions project ‘constitutionally

#19 J. LEGAL PROF. 235 (1995).

‘I

$ Id. at 240.

"1d,

S Id. at 240-41,

? 19 J. LEGAL PROF. 235 (1995).

1077

''d,

12 Id.

1 See Konigsberg v. State Bar of California, 353 U.S. 252 (1957), where the
Supreme Court denied Raphael Konigsberg certification to practice law
claiming that he did not satisfactorily prove to them that he was of good moral
character and that he did not advocate the overthrow of the Government of the
United States or California by unconstitutional means. The Court reversed the .
holding that Konigsberg’s membership in the Communist Party in 1941 was not
a sufficient basis to deny him admission. Opponents to Konigsberg argued that
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protected messages that may contradict governmental policy."
The Los Angeles County Prosecutor’s Office had no direct
evidence of the alleged bribery scheme in which they claimed
Darrow was involved.’> The prosecutors acted on a hunch, a gut
feeling. _

Today, we see the same kind of misconduct from
prosecutors’ offices, both federal and state.'® On May 17, 1996, F.
-Lee Bailey ended a standoff with federal prosecutors when he
relinquished approximately $18 million in stock, owned by a
former client who had pleaded guilty to federal drug trafficking
charges.!’ Bailey sat in a federal jail for over one month afier he
failed to surrender the stock and pay the Government $700,000, the
amount he apparently received after selling shares of stock and
borrowing- money against the remainder.’® Federal prosecutors
said they thought Bailey was holding the stock in trust for the
government, while Bailey asserted it was his fee for representing

his rhetoric, beliefs and dislbyalty made him unfit to practice law. Yet,
Konigsberg’s language is not unlike what most defense lawyers must say and do
every day of their lives. Konigsberg had written:
Loyalty to America, in my opinion, has always meant
adherence to the basic principles of our Constitution and
Declaration of Independence — not loyalty to any man or
group of men. Loyaity to America means belief in and
militant support of her noble ideais and faith of her people.
Loyalty to America today, therefore, must mean oppesition to
those who are betraying our country’s traditions, who are
: squandering her manpower, her honor and her riches.
Id at272.
Today, the New York Judiciary Law § 466 (2000) and Article XIII § 1 of the
New York State Constitution requires all attorneys to take the following
Constitutional Oath upon admission: “I do solemnly swear (or affirm) that I will
support the Constitution of the United States, and the Constitution of the State of
New York, and that I will faithfully discharge the duties of the office of
attorney, according to the best of my ability....” N.Y. CONST. amend X, § 1
(2000).
** See U.S. CONST. amend. I.
¥ See supra, note 2.
18 See infra note 37; see also Thomas F. Liotti, Lecture at Hofstra University
School of Law, to Professor Roy D. Simons’. class on Professional
Responsibility March 21, 1997 (on file with the author).
7 See Joseph Wharton, F. Lee Bailey Wins Freedom With Deal, 2 ABA
JOURNAL, July, 1996.
B Id.
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his client. P. Michael Patterson, U.S. Attorney for the Northern-
District of Florida stated: “Mr. Bailey’s alleged claim to the stock
was without merit.”!

Mr. Bailey’s incarceration was a result of his alleged
refusal to account for legal fees. Bailey’s legal troubles stemmed
from an unusual plea bargain in which stock owned by an accused
drug smuggler client, Claude Louis Duboc, was transferred to
Bailey’s Swiss Bank account.”’ There is no doubt that prosecutors
were angry with the deal struck by Bailey and wanted to seize the
money of his client. They determined that the best way to do this
was to go after Bailey himself.?

¥ Id.
2.
2! One of the more astonishing cases of attacks on the defense bar occurred in
People v. Lynne Stewart, 230 A.D.2d 116, 656 N.Y.S.2d 210 (1st Dep’t 1997),
where the Appellate Division, First Department reversed a decision of the trial
court and reinstated an indictment against a prominent defense attorney. The
attorney, Lynne Stewart, refused to reveal the source of fee information in a
criminal case and was thereafter charged with criminal contempt in the first
degree (N.Y. PENAL LAW § 215.51 (2000)). According to the prosecution, Ms.
Stewart represented the head of a drug ring who had provided a fee to her to
represent one of six persons charged in a drug conspiracy case. The trial judge,
on the drug conspiracy case, Leslie Crocker Snyder, had assigned a “shadow
counsel” to simultanecusly represent Ms. Stewart’s client, without Ms. Stewart’s
knowledge or consent. In a stinging rebuke, the former Presiding Judge of the
Appellate Division issued an extracrdinary dissent:

Finally, while I agree with the majority that lawyers are not

entitled to special treatment and, accordingly, that a felony

prosecution is not avoidable simply because conviction entails

the loss of one’s license to practice law, it would seem to me

equally and corellatively [sic] clear that lawyers — and

particularly defense lawyers representing a particularly

despised clientele -- ought not to be singled out by reason of

their vocation for disparate prosecutorial treatment. I doubt

that there is another case — and certainly research reveals none

-- in which an attorney’s basic right to litigate on her own

behalf and that of her client has been so grievously and

systematically subverted Ms. Stewart has been treated in an

uncommonly deplorable way by her prosecutorial adversaries,

and it is for that reason and not upon some claim to

preferential treatment by reason of professional status, that

Ms. Stewart is entitled to dismissal in the furtherance of

justice. Parity of treatment is a fine concept. It would be well

if the majority applied it, not to some hypothetical selected out
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‘A blatant abuse of government power occurred in this case.
There were many alternatives that could have been followed in
order to receive an itemized accounting of Bailey’s attorney fees
without incarcerating him. For example, the Government might
have sued him civilly. The Government could have employed the
same retrieval methods used to recover money from Swiss Banks
on behalf of Holocaust survivors. 2 ‘

Rarely is there a case where a prosecutor is punished for
alleged wrongdoing.* However, former Attorney General John
Mitchell was suspected of criminal wrongdoing in connection with

of thin air to facilitate nice-sounding utterance, but to the case
“at bar.
230 A.D.2d at 158, 656 N.Y.S.2d at 235-36 (Murphy, P.J., dissenting).

Before leaving the underlying case, Lynne Stewart was able to negotiate a plea
bargain of 15 years to life which her client rejected upon the advice of “Shadow
Counsel,” who also advised the client to cooperate. The defendant then received
2 sentence of 115 years and committed suicide in an upstate penitentiary.
'People v. Stewart, 91 N.Y.2d 900, 691 N.E.2d 1024, 668 N.Y.S.2d 1000 (1998).

2 See James Bone, Swiss Pay $1.25b To End Feud With Holocaust Jews, TIMES

(London), Friday, August 14, 1998,  °

B Prosecutors, in fact, seem to-go to extraordinary lengths to protect one

another. For example, in People v. Michael, 48 N.Y.2d 1, 394 N.E.2d 1134, 420

N.Y.S.2d 371 (1979), the New York Court of Appeals admonished a sitting
Jjudge for just the second time in its long history. The Judge was Supreme Court
Justice Atnold Fraiman, a former prosecutor. He was admonished by the Hizgh
Court for declaring a mistrial in a criminal case over the objection- of the
prosecutor. Justice Fraiman stated that he and several jurors had vacation plans
requiring the mistrial after a defense counsel absented himself from the trial due
to the death of his father. The charges against Michael were then dismissed by
the High Court on double Jjeopardy grounds. Michael had been charged with
1ape, assault, robbery.and other serious charges. He had been convicted in the
second trial and sentenced to over 20 years in prison, serving seven at the time
of the reversal. The Association of the Bar protected its own by appointing a
special committes headed by Whitmey North Seymour, a former federal
prosecutor to review Justice Fraiman’s conduct. Justice Fraiman received a
clean bill of health. Robert Morgenthau, the New York County prosecutor and a
former federal prosecutor, wrote to the federal prosecutor at the time, Robert
Fiske, urging Michael’s prosecution. He was prosecuted and acquitted in
Federal Court. Department of Immigration prosecutors subsequently went after
Michael. He was voluntarily deported back to his native country of Haiti. This

author represented him in his federal and Immigration cases. See also Connie
Bruck, Fraiman Defendant Pursued by State and Federal Prosecutors, and
Review of Judge Fraiman Still in Committee, AM. LAW. MAG., Mar. 1980, 1,

12-13.
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the Watergate scandal.** After criminal proceedings were initiated
against Mitchell and other high-ranking officials, guilty pleas were
entered.” Mitchell was also conwcted of perjury before a Senate
Select Committee and a grand jury.®

In addition to the W. atergate scandal, 1t has been alleged
that Mitchell received $230,000 in bogus consulting fees from
Deborah Gore Dean, a top aide to Samuel Pierce, former Seuretary

of Health, Education and Welfare.”’ Due to Mitchell’s death in

1980, he avoided prosecution on that charge.”®

On the other hand, former Attorney General Edwin Meese,
an aide to President Reagan with alleged ties to the Iran-Contra
affair, was never prosecuted.” Attorney General Janet Reno was
not prosecuted for ordering the FBI to use deadly force to end a
fifty-one day stand-off in Waco, Texas.”® Reno had been in office
for approximately two months. Seventy-six men, women and
children, members of an obscure, fifty year old religious group
called The Branch Davidians, were gassed suffocated shot and
burned fo death.™

“In the late summer of 1971, the nation’s focus was on the
small New York town of Attica where the bloodiest prison uprising
in the country’s history had just occurred.® Prisoners, confined to
unbearable living conditions, revolted and took over the prison in

2 See Senator Carl Levin & Elise, J. Bean, The Independent Counsel Statute: A
Matter of Public Confidence and Constitutional Balance, 16 HOFSTRA L. REV.
}1 (1997).
*Id.
% See Richard H. Underwocd, Perjury: An Anthology, 13 Ariz. J. INT’L. &
Come. L. 307, 363 (1996).
! See Robert Homstein, Mean Things Happening In This Land: Defending
Third Party Criminal Activity Public Housing Evictions, 23 S.U. L. REV. 257,
259 (1996).
Ed.
® See Simon Lazarus & Jane E. Larson, The Constitutionality of the
Independent Counsel Statute, 25 AM. CRIM. L. REV. 187 (1987).
30 See Henry Cabot Beck, A Cold Clear Look at Waco Raid, THE STAR LEDGER,
Friday, June 13, 1997; and Yolanda Rodriguez, Lawyer: Jury Saw Through
‘Coverup’, Government Faulted for Role in [ Waco] Tragedy, NEWSDAY
(natmnal desk), February 27, 1994 at 19.

THd. .
32 See Josh Getlin, Attica After 20 Years, the Bloody Prison Uprising Is Being
Replayed at the Trial of Inmates’ Class-Action Suite, L.A. TIMES, January 8§,
1992.
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what turned into a four-day standoff with police.”® The standoff
ended in unconscionable violence when police stormed the prison
killing thirty-nine eoRIe.3 4 Initially, it was believed that inmates
killed the victims.> However, after New York began prosecuting
scores of Attica inmates, former Governor Hugh Carey pardoned
all those involved in the revolt amid findings that prosecutors
ignored evidence of police and law enforcement misconduct.*®
The prosecutors were not disciplined.

In the above mentioned instances, there were no
investigations made by any grievance committees. These federal
prosecutors and top legal aides were never subject to disciplinary
actions.”’ Ironically, the worst calamity of the Clinton Presidency
was probably Waco, not Monica Lewinsky.*® Yet, Waco never
became a campaign issue, most likely because Congress would

have had to take on the F.B.I. and Ms. Reno, a prosecutor, in order
to do so. '

II. PROSECUTORIAL ADVANTAGES

It is a given that prosecutors have far more at their disposal
in the way of financial resources than do defense lawyers.*
Defense lawyers generally expect to be outgunned in that respect. *’
But, when it comes to ethics and the Code of Professional
Responsibility, most attorneys taking their oaths start their careers

2.
*Id.
51d.
36 I d

*7 Reno left office on January 28, 2001 when George W. Bush was sworn in as
President, and Edwin Meese is back practicing law in California,

** See supra note 30. 4

¥ See generally County Law § 18-b and 722-c.; see also Stephen B. Bright,
Counsel For the Poor: The Death Sentence Not Fi or The Worst Crime But For
The Worst Lawyer, 103 YALE L.J. 1835, 1841 (1994).

“ Thomas F. Liotti, 4 Commentary, Advocating The Assigned Case, The
Defender, January/February, 1983 at 17 and 18; Thomas F. Liotti, Despite
Inferior Resources, Keep Standards High While Serving The Poor, The NAT’L
LI July 21, 1986 at 28; Thomas F. Liotti, Thoroughness Is Key When
Representing The Poor, The Nassau Lawyer, October, 1986 at 11 and 13 and
Carolyn Colwell, Indigent - Lawyer System Facing 4 Trial Of Sorts, and
Carolyn Colwell, He’s The King Of The Caseload, NEWSDAY, February, 1987.
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believing that all lawyers are treated equal before the Bar.*' Sadly,
this is not the case. Most experienced atiorneys come to appreciate
the disparities between the prosecution and the defense functions.*
Typically, they realize these disparities in-financial resources.*

*! See Speech by Thomas F. Liotti to Italian-American law students on March 15
1997 for the Confederation of Columbian Lawyer Associations at the Italian
* Consulate of New York. Topic: Your Oath As An Attorney: What Does It
Mean?; and a lecture by Thomas F. Liotti, Hofstra University School of Law,
March 21, 1597 to Professor Roy D. Simon’s class on Professional
Responsibility. Topic: Prosecutorial Misconduct. See also Thomas F. Liotti
Why Should You Have Clients If You Do Not Deserve Them? Or, Getting
Clients The Old Fashioned Way, The Attorney of Nassau County, June, 1995 at
8and 14.
*? See Thomas F. Liotti, 4 War On Drugs: At What Cost To Our Liberty?,
Perspective, N.Y. L.J. February 28, 1590 at 2; and, Thomas F. Liotti, The Rape
Of Our Profession: A Prophylactic Defense Is Too Sublime, THE MOUTHPIECE,
June/July, 1992 at 5 (a publication ef the New York State Association of
Criminal Defense Lawyers). This article is taken from a reprinting of remarks
given in an address by Mr. Liotti to the Criminal Law and Precedure Committee
of the Bar Association of Nassau County, Inc. at or about the time of said
publication. See also Barry Tarlow, Hitting Rogue Prosecutors Where it Hurts,
23 THE CHAMPION 40, March, 1999. “When a rogue prosecutor commits
misconduct during trial that dees not prejudice the defcndant so as to require
reversal, there are essentially no meaningful consequences.”
“ In People v. Williams, 210 A.D.2d 361, 620 N.Y.S.2d 85 (2d Dep’t 1994), the »
dafendent appealed his 1978 kidnapping conviction claiming that the prosecutor
chose the jury on racial grounds. (This became and is at this writing, the largest
kidnapping case in United States history, since a $750,000 ransom was paid and
never recovered.) The prosecutor, Edward McCarty, could not remember or
explain the rationale for his challenges. Mr. Williams served ncarly 19 years in
prison at the time of his reversal.- He then, through counsel, negotiated a
Serrano/Alford plea, received credit for time served in prison and was released.
For this grave miscarriage of justice, the prosecutor became a Justice of the
Supreme Court. This writer represented Mr. Williams. See Robin Topping,
Around The Island/Crime and Courts, Jailhouse Attorney Can't Appeal
Mortality Health May Dictate a Plea in Kidnapping, NEWSDAY, July 9, 1996 at
A22; Pete Bowles, Man Convicted in ‘74 Kings Pt. Kidnap Wins Bail Reduction,
NEWSDAY, Qctober 18, 1996 at A38; Tom Demoretcky, Plea in ‘74 Kidnap to
Free Defendant, NEWSDAY, May 22, 1997 at A28; Crowley, Kieran, Kidnapper
Walks After He Pleads No contest, N.Y, POST, June 25, 1997 at 22; and John T.
McQuiston, Decades After Kidnapping, Victim Vents His Anger in a Courtroom,
N.Y. TIMES, (Metro Section), June 25, 1997 at B1, column 2.
In the Matter of Cooperman, 82 N.Y.2d 745, 622 N.E.2d 299, 602 N.Y. s. 2d
798 (1894), a well-known defense lawyer received an unprecedented suspension
from the practice of law because he utilized non-refundable fee retainer
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agreements. This author testified as an expert on legal fees for Cooperman and
obtained the Support of the New York State Bar Association as amicys curiae
for Cooperman. ‘See aiso Adams, Edward A., Fallout From Fee Decision: Some
Arrangements Doomed, ‘i[]f..d@fendanm,” N.Y. L.J., March 21, 1994 at 1; and

Gary Spencer, Judges Weigh Non-Refundable Fee Retainers; Client’s Rights .

Balanced Against Effect On Lawyers,” N.Y.L.J - February 9, 1994 ¢ 1.
“ Joseph F. Soviero was a well-known federa] prosecutor, former counse] to,
and law partner of, the former Speaker of the New York State Assembly. Mr.

Soviero for the criminal matter, Thereafter, the Grievance Committee
‘proceeded against M. Soviereo alleging a conversion of the clients’ monies, Itis

resignation from the Roll of Attorneys. He was disbarred three years later. This
author represented Mr. Soviero. See In the Matter of Soviero, 211 A.D.2d 62,

627 N.Y.S.2d 933 (2d Dep’t 1995). See also In the Matter of Soviero, 246
A.D.2d 240, 676 N.Y.S.2d 667 (2d. Dep’t 1998).
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No matter how wanton the misconduct, prosecutors always
seem to be insulated from disciplinary sanctions, whereas defense
lawyers appear to be held to a higher standard. While few
prosecutors are disciplined, until recent years, prosecutors have
been content with this malaise on the part of grievance committees.
Yet, most practicing attorneys believed that there was a backstop

- in place, namely the Code of Professiondl Responsibility and its

Canons, Disciplinary Rules and Ethical Considerations. This, they
believed, would stop prosecutors from going tco far. And while
grievance committees have traditionally closed their eyes to
prosecutorial misconduct,*’ defense lawyers believed that they
might just be napping rather than taking a long sleep.

This article suggests that prosecutors are no longer content
to rely upon the ambivalence of grievance committees. This article
will demonstrate that in the past fifteen years prosecutors have
_ turned our Federal and State Constitutions on their heads, and have
~-become so aggressive in their attacks on criminal defendants and
criminal defense lawyers that they now believe their own actions
can no longer withstand the scrutiny of grievance committees.

HOI. AMERICAN BAR ASSOCIATION STANDARDS

The Criminal Justice Section of. the American Bar
Association has given us a model set of standards for both the
prosecution and defense function. They have been written and
‘published due to the limitations and lack ‘of specificity in state
“ethical codes. The standards provide that prosecutors will utilize
their discretion in determining which cases to prosecute and that
their first obligation is to insure that justice is done.®* The

“ See generally BENNETT L. GERSHMAN, PROSECUTORIAL MISCONDUCT (West
Group, 2d ed. 1999); David E. Rovella, Putting Defendants on the Defensive:
The Criminal Defense Bar Says the DOJ is Treating Some Lawyers in Drug
Cases Like Criminals, NAT'L L.J., Azr. 2, 2001, 1, Al5; MICHAEL ZINN, MAD
DOG PROSECUTORS AND OTHER HAZARDS OF AMERICAN BUSINESS (1999).

4 See People v. Miller, 149 A.D.2d 439, 539 N.Y.S.2d 782 (2d Dep’t 1989).
See also People v. Pugh, 107 A.D.2d 521, 487 N.Y.S5.2d 415 (4th Dep’t 1985);
People v. Brown, 66 A.D.2d 158, 412 N.Y.S.2d 522 (4th Dep’t 1979); People v.
Castelo, 24 A.D.2d 827, 264 N.Y.S.2d 136 (4th Dep’t 1965); People v. Gelfand,
131 Misc. 2d 268, 499 N.Y.S.2d 573 (N.Y. Sup. Ct. Crim. T. Kings County
1986); People v. Heller, 120 Misc. 2d 85, 465 N.Y.S.2d 671 (Sup. Ct. Crim. T.
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standards, if adhered to, can be the foundation upon which both the
prosecution and defense may rely.
The ABA’s Standards for Criminal Justice defines the
functions of the prosecutor and defense counsel as follows:
Standard 3-1.2 The Function * of the
Prosecutor:
(a) The office of the prosecutor is charged with
the responsibility for prosecutions in its jurisdiction.
(b)  The prosecutor is an administrator of justice,
an advocate, and an officer of the court; the
prosecutor must exercise sound discretion in the
performance of his or her function.
(). The duty.of the prosecutor is to seek justice,
not merely to convict.
(d) It is an important function of the prosecutor
to seek to reform and improve the administration of
criminal justice. When inadequacies or injustices in
the substantive or procedural law come to the
prosecutor’s attention, he or she should stimulate
efforts for remedial action.
(e) It is the duty of the prosecutor to know and
be guided by the standards of professional conduct
as defined by applicable professional traditions,
ethical codes, and law in the prosecutor’s

Kings County 1983); and People v. Bolla, 112 Misc. 2d 703, 447 N.Y.S.2d 398

(Sup. Ct. Erie County 1982) and People v. Fox, 157 Misc. 2d 238, 596 N.Y.S.2d

984 (J. Ct. of Westbury Nassau County 1993); See alse McKinney’s
Consolidated Laws of New York Annotated, Book 62A, Supplemental Practice
Commentaries by Carrieri, Joseph R., where a prosecutor was collaterally
estopped from denying his earlier dismissal of similar offenses on other cases
for the same reasons, to wit: the obliteration of posted speeding signs by foliage.

- See also Al Kohn, Collateral Estoppel Defeats Prosecution For Speeding, N.Y.

L.J., March 9, 1993 at 2. :

When a prosecutor has committed misconduct, the Appellate Division may,
but usually does not, condemn the prosecutor publicly, direct commencement of
disciplinary proceedings and preclude the prosecutor from making court
appearances for a specified period of time. See People v. Roopchaud, 107
AD.2d 35, 485 N.Y.S.2d 332 (2d Dep’t 1985). When a prosecutor in a
homicide investigation issues a subpoena returnable to him to out-of-state banks,
a sanction was imposed, albeit not a disciplinary one. See People v. Warmus,
148 Misc. 2d 374, 561 N.Y.8.2d 111 (N.Y. County Ct. 1990).
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jurisdiction. The prosecutor should make use of the
guidance afforded by an advisor7y council of the
kind described in Standard 4-1.5.%

Standard 4-1.2 - The Function of
Defense Counsel:
(a) Counsel for the accused is an essential
component of the administration of criminal justice.
A court properly constituted to hear a criminal case
must be viewed as a tripartite entity consisting of
the judge (and jury, where appropriate), counsel for
the prosecution, and counsel for the accused.
(b)  The basic duty defense counsel owes to the
administration of justice and as an officer of the
court is to serve as the accused’s counselor and
advocate with courage and devotion and to render
effective, quality representation.
(c) Since the death penalty differs from other
criminal penalties in its finality, defense counsel in
"a capital case should respond to this difference by
making extraordinary efforts on behalf of the
accused. Defense counsel should comply with the
ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases.
(d) Defense counsel should seek to reform and
improve the administration of criminal justice.
When inadequacies or injustices in the substantive
or procedural law come to defense counsel’s '
attention, he or she should stimulate efforts for
remedial action.
©) Defense counsel, in common with all
members of the bar, is subject to standards of
conduct stated in statutes, rules, decisions of courts,
and codes, canons, or other standards of
professional conduct. Defense counsel has no duty
to execute any directive of the accused which does
not comport with law or such standards. Defense

47 See AMERICAN BAR ASS’N CRIMINAL JUSTICE STANDARDS COMMITTEE,
PROSECUTION FUNCTION AND DEF. FUNCTION (3d ed. 1993).
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counsel is the professional representative of the
accused, not the accused’s alter ego.
® Defense counsel should not intentionally
misrepresent matters of fact or law to the court.
(2) Defense counsel should disclose to the
tribunal legal authority in the controlling
jurisdiction known to defense counsel to, be directly
adverse to the position of the accused and not
disclosed by the prosecutor. '
(h) It is the duty of defense counsel to know and
be guided by the standards of professional conduct
as defined in codes and canons of the legal
" profession applicablé in defense counsel’s
Jjurisdiction. Once representation has - been
undertaken, the functions and duties of defense
counsel are the same whether defense counsel is
assigned, privately retained, or serving in a legal aid
or defender program.*®

Clearly, defense attorneys are held to a higher standard.
For example, in 3-1.2(¢) the drafters list a set. of standards
- describing how prosecutors should conduct themselves.*> That list
includes “professional conduct as defined by applicable
professional traditions, ethical codes, and law in the prosecutor’s
jurisdiction.” Defense counsel, as stated in Standard 4-1.2(¢), is
subject to “standards of conduct stated in statutes, rules, decisions
of courts, and codes, canons, or other standards of professional
conduct.””’ If the drafters of these provisions intended both
prosecutors and defense attorneys to be treated equally, they
simply would have used the same language in subdivision (e) of
each standard. Their failure to do so is conclusive evidence of the
higher standard that is imposed on defense attorneys.

* See AMERICAN BAR ASS'N CRIMINAL JUSTICE STANDARDS COMMITTEE,
STANDARDS FOR CRIMINAL JUSTICE: PROVIDING DEF. SERVICES (3d ed. 1992)
(providing guidelines for the assignment of attorneys for persons unable to
afford counsel). ,

* See AMERICAN BAR ASS’N CRIMINAL JUSTICE STANDARDS COMMITTEE,
?OROSECUTION FUNCTION AND DEF. FUNCTION (3d ed. 1993).
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Often prosecutors are able to pick and choose which case
they will pursue. Promotions, raises, and praise are often based on
the number of convictions one attains.”> Often, prosecutors who
are assigned a “winless” case will be more willing to strike a deal
in an attempt to avoid tarnishing their conviction rate. This
practice is unethical and does not comport with the administration
of justice. The Standards are not enforced against prosecutors and

 therefore are frequently ignored.

IV. THE FEDERAL COURTS

Until 1997, the federal courts, for the most part, allowed
state grievance committees to do their work for them, as lawyers
are admitted state by state. Their federal court admission is
derivative, following state oaths and the signing of the roll of
attorneys there. In 1997, the General Rules of the United States
District Courts for the Eastern and Southern Districts of New York
were amended to establish a Special Panel of Attorneys, who are
members of the Bar of those federal courts.®> The purpose of this
Panel is to advise and assist the Committee on Grievances of the
Boards of Judges in connection with the discipline of attorneys
pursuant to Rule 1.5(a).

The Panel ordinarily springs into action followmg a
determination on disciplinary conduct in the state court or on a
referral or recommendation from a Judge of the Court. In the year
and one-half smce its establishment, the work of this Panel has

been benign.>*

52 When Rudolph Guiliani was a prosecutor at the Department of Justice and
later United States Attorney for the Southem District of New York, he was

- frequently criticized for being overzealous in pursuit of prosecutions and

headlines. There is no doubt that he successfully parlayed his publicity and high
profile prosecutions into a career in politics which, at this writing, includes

Jbeing elected to two terms as Mayor of the City of New York. Yet, he was

never prosecuted or disciplined for grand jury leaks, misconduct or violations of
the Canons of Ethics. See D.D. Guttenplan, & Jennifer Preston, Rudy Guiliani’s
Roots Show Him As A4 Man Apart: He's Banking On Ambition, Drive To Bring
Him Success, NEWSDAY, October 22, 1989 at 6.
* Thomas F. Liotti & H. Raymond Fasano, Federal Courts Focus on Attomey
Dzsczplzne, The Attorney of Nassau County, April, 1997 at 11.

* The Department of Justice has its own Internal Affairs Section for
investigations of alleged breaches of the Canons of Ethics or other misconduct
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V. THE STATE CODE OF PROFESSIONAL
RESPONSIBILITY

The New York State Code of Professional Responsibility
illuminates the roles to be played by prosecutors. DR7-103
provides:

A. A public prosecutor . . . shall not institute or

cause to be instituted criminal charges when he or

she knows or it is obvious that the charges are not

supported by probable cause.>

B. A public prosecutor . . . in criminal litigation

shall make timely disclosure to counsel for the

on the part of prosecutors. See Barry Tarlow, RICO Report, Invasion Of The
Defense Camp, 21 Champion 50, 50-52 (1997). This article by a prominent Los
Angeles lawyer reviews a problem of prosecutorial misconduct in the Southern
District of New York where a paralegal posing as a lawyer and acting as a spy
for a Columbian drug cartel attended joint defense meetings unbeknownst to Mr.
Liotti and his client, thereby endangering their lives. She was prosecuted in a
neighboring District (E.D.N.Y.) where she had engaged in similar conduct. The
Department of Justice found no evidence of am ethical breach by their
prosecutors. Efforts to attain any statistics regarding the number of Prosecurors
actually charged, pursuant to the International Affairs Section, were
unsuccessful. :

% It has been determined that a prosecutor’s discretion is not unlimited. See

People v. Nelson, 103 Misc. 2d 847, 427 N.Y.S.:2d 194 (Syracuse City Ct.~

1980). There are many instances where prosecutors and government agencies
are notorious for issuing “mail covers” or agency subpoenas for the production
of business records. Agency or administrative subpoenas as they are sometimes
called, do not require judicial oversight. They may be issued ex parte by
prosecutors and federal agents. After the issuance of a subpoena for this writer’s
phone records in order to obtain information about a fugitive and possibly use
that information to charge or prosecute this defense lawyer with obstructing
justice, a change in Department of Justice policy occurred. After vigorous
complaints to the Department of Justice, supervisory approval within the United
States Attorney’s Office must be obtained before an agency or an Assistant
United States Attorney may issue an administrative subpoena. See Martin Fox,
Defense Bar Alarmed Over Use of Agency Subpoenas, N.Y. L.J., May 11, 1992
at 1, col. 4; Martin Fox, Phone Info Subpoenas Draws Fire, THE NAT'L L.,
May 25, 1992 at 14; Joan L. Cobb, Underhanded DEA Subpoena Secks
Lawyer’s Phone Records, BNA Criminal Practice Manual, Trial Practice Series,
June 24, 1992, Vol. 8, No. 13 and Foresight Can Ease Task of Handling
Fugitive Case, BNA Criminal Practice Manual, March, 1994 at 135.

2001

de
the

or
gu
oil

Th
functions
prosecutol
gthical co
clients ac
conflict,
lawyers m
of the acc
against ac
traverse tl
clients. !
entirely.
ethical ¢
prosecutic

Pr
to their sh
may be o
these actic
prosecutes

56 See Thor
Nassau Cou
57 The right
concept of
cases becal
safeguard :
complainan
156 (1968).
may, on oc
conviction.
58 See Imbe
are absoluts
initiate crir
concerning -
798 F.2d 5
Attorney G




2001 UNEVEN PLAYING FIELD 483

defendant, or to a defendant who has no counsel, of
the existence of evidence, known to the prosecutor
or other government lawyer, that tends to negate the
guilt of the accused, mitigate the degree of the
offense or reduce the punishment.

The disparities between the defense and prosecutlon
"lmutlons are rampant. In the genre of professional responsibility,
prosecutors may argue that defense lawyers are more prone to
cthical conflict since they often, by virtue of their contact with
clients accused of criminal activity, are placed into situations of
conilict, ethical dilemmas and even illegality. Some defense
lawyers may ' even have difficulty in separating their roles from that
of the accused. The defense lawyer must be constantly on guard
against actions suggested by clients that may cause the lawyer to
traverse the ethical thin line that usually separates him from his
clients. Sometimes that line can become blurred or even fade
entirely. When it does, the defense attorney may be exposed to
ethical conflict or, more poignantly, 1lleca11ty and possible
prosecution.” %6

Prosecutors, as will be seen in this article, may be exposed
to their share of ethical dilemmas. In their quest to ?rosecute they
may be over-zealous, selective or even vindictive.”’ Yet, when
these actions occur, unlike defense lawyers, prosecutors are rarely -
prosecuted or grieved against through Bar Committees. % This

%6 See Thomas F. Liotti, The Act of Avoiding Prosecutions, The Attorney of
Nassau County, August, 1994 at 6.

57 The right to a jury trial in the 6th Amendment was incorporated within the
concept of due process and hence applicable to the states in serious criminal
cases because a jury was deemed to give the defendant “an inestimable
safeguard against the corrupt or overzealous prosecutor and against the
complainant, biased or eccentric judge.” Duncan v. Louisiana, 391 U.S. 145,
156 (1968). See also Young v. U.S., 481 U.S. 787, 807 (1987). Prosecutors
may, on occasion, be overzealous and become overly committed to obtaining a
conviction.” U.S. v. Goodwin, 457 U.S. 368 (1982).

58 See Imber v. Pachtman, 424 U.S. 409, 420 (1976) (holding that prosecutors
are absolutely immune from liability in suits challenging their decision to
initiate criminal prosecutions as well as suits challenging their decisions
concerning the conduct of trial and the presentation of evidence); Barrett v. U.S.,
798 F.2d 565 (2d Cir. 1986) (holding a lower court ruling that an Assistant
Attorney General defending New York State in a medical malpractice action
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writer could not find a single reported case where a prosecutor was
disciplined for any of these actions or misconduct. Similarly, there
are few reported cases where prosecutors have been chastised for
their actions and none where a judge has referred the actions of a
prosecutor to a Grievance Committee for further consideration. A
defense attorney must object to prosecutorial misconduct at the
time it occurs, or any subse%uent claim of error predicated on that
misconduct may be waived.’

This may be explained in several respects. Flrst Gnevance
Committee lawyers are prosecutors and former judges® and thelr
inaction may be explained under the “birds of a feather” theory.®!
Second, many judges are former prosecutors while few judges are
former defense lawyers. ~ Similarly, the Judicial Conduct
Commission is comprised of prosecutors. While the Judicial
Conduct Commission takes disciplinary action against state judges,
such as removal from office, it does not, as a practice, make

was absolutely immune from liability in a suit charging that he had participated
with federal officials in a conspiracy to “cover up” the federal government’s
involvement in illegal drug testing).

% See ‘U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150, 265 (1939); U.S. v.
Molina, 934 F.2d 1440, 1447-48 (9th Cir. 1991); and People v. Lambert, 52 Cal.
App. 3d 905, 908 (Ct. App. 1975). '

8 See Massameno v. Statewide Grievance Committee, 663 A.2d 317 (Conn.

1995), where plaintiffs (prosecutors) did not ackmowledge the power the
judiciary shares with the executive branch to investigate, discipline or
recommend the suspension or removal of prosecutors. They argued that such
power lies exclusively within the executive branch of government and,
furthermore, that any attempt by the judicial branch to regulate the ethical
conduct of prosecutors is an unconstitutional interference with the essental
functions of another branch of government. See also Bruce A. Green, Policing
Federal Prosecutors: Do too Many Regulators Produce Too Little Enforcement?
8 ST. THOMAS L. REV. 69 (Fall 1995):

When federal prosecutors appear to have violated professional standards such as
those incorporated by reference in local rules of the court, district courts may
rely equally on state or federal disciplinary bodies. This is not to say that district
courts simply ignore prosecutorial misconduct. In some instances, courts
themselves refer errant prosecutors to the relevant disciplinary authorities. In
the view of some commentators, however, courts do so too mfrequenﬂy

Id. at 83.

6! See Burton Stevenson, THE MACMILLAN BOOK OF PROVERBS, MAXIMS, AND
FAMOUS PHRASES (Macmillan 1965) (1948) (ciu'ng the ‘exact quote as: “Beast
knows beast birds of a feather flock together from Aristotle, Rhetoric, BK i,
Ch. 11, Sec. 25, quoted as Proverbs). :
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referrals to Grievance Committees for disciplinary proceedings
against judges or former judges. Generally, the Judicial Conduct
Commission relies upon Grievance Committees to follow their
proceedings or relies upon complaining witnesses to contact
Grievance Committees after the Judicial Conduct Commission has
completed its work.®

VI. THE THORNBURGH MEMORANDUM

A Memorandum, dated June 8, 1989, written by former
Attorney General Dick Thomburgh had 2 major impact on the
legal community. The purpose of the Memo was to advise all
Justice Department litigators that federal prosecutors were exempt
from adhering to Disciplinary Rule 7-104(A)(1) of the ABA Model
Code of Professional Responsibility and its successor, Rule 4.2 of
the ABA Model Rules of Professional Conduct in the course of a
criminal investigation.”> The Memo stated that contact with a

52 Some prosecutors just “push the envélope” so far that their conduct cannot be
overlooked. Recently, one former prosecutor turned Judge saw himself as
invincible and so powerful that he could threaten this defense lawyer and. his

‘ family; commit perjury before the Judicial Conduct Commission and encourage

others to do likewise. He managed to secure character testimony from lawyers,
judges and prosecutors. At the same time, state and federal prosecutors declined
to prosecute him for his attacks on a defense lawyer. However, the Judicial
Conduct Commiission sought and secured his removal from the bench while a
Grievance Committee sought his suspension and disbarment. At this writing he
has been removed from the bench as a County Court Judge and disbarred. Jan
Hoffman, The Judge and the Lawyer: Some Not-So-Judicious Letters, N.Y.
TIMES, February 22, 1996; See also In Re Mogil, 682 N.Y.S.2d 70 (1998).
% Disciplinary Rule 7-104(A)(1) states:

During the course of his representation of a client a lawyer

shall not: communicate or cause another to' communicate on

the subject of the representation by a lawyer in that matter

unless he has the prior consent of the lawyer representing such

other party or is authorized by law to do so.
MODEL CODE OF PROF’L RESPONSIBILITY DR 7-104(A)(1) (1997).
Rule 4.2 of the MODEL RULES OF PROFESSIONAL CONDUCT, adopted by the
House of Delegates of the ABA in August, 1983, and amended in February,
1983, provides, with respect to ex parte contacts, “[ijn representing a client a
lawyer shall not communicate about the subject of the representation with a
party the lawyer knows to be represented by another lawyer in the matter, unless
the lawyer has the consent of the other lawyer or is authorized by law to do so.”
The rule was derived from Canon 9 of the American Bar Association Canons of
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represented individual in the course of authorized law enforcement
activity does not violate DR7-104.** The Memo further stated that
under the Supremacy Clause of the United States Constitution,
state regulation placing a substantial burden on the federal
government was invalid, and that DR7-104 as adopted by the states

- represented such a burden.®

The “Thomburgh Memorandum” represents an attempt by
the former Attorney General to make law via an unauthorized fiat.
Prosecutors who rely upon the Memorandum do so at their peril,
since it is not law.%

The "American Bar Association and many other
organizafions have rallied against the Memorandum.” The courts
have nearly unanimously expressed their dlssansfactlon with the
Memorandum.®®

Professional Ethics, which was superseded by the American Bar Association
Model Code of Professional Responsibility in 1970.
* See Memorandum from Richard Thomburgh, to All Justice Department
Litigators (June 8, 1989) (reprinted as Exhibit E in Matter of Doe, 801 F. Supp.
478 489-93 (D.N.M. 1992)).

% Id.

% When the Bar Association of Nassau County, Inc. honored Attorney General

Thornburgh, this author and others, including the New York State Association
of Criminal Defense Lawyers at this writer’s urging, protested his invitation
primarily due to the Thomburgh Memo. See Eric Nagourney, Objections io
Thornburgh Award, County Bar to Fete Attorney General, NEWSDAY, April 16,

1991; see also, Todd S. Schulman, Note: Wisdom Without Poser: The =~

Department of Justice’s Attempt to Exempt Federal Prosecutors from State No-
Contact Rules, 71 N.Y.U. L. REv. 1067, 1075 n. 43 (1996) (citing a letter from
Thomas F. Liotti to President William Jefferson Clinton (August 23, 1993) (un
file with the New York University Law Review) that objects to positions
expressed in Reno Rule and suggests that defense attorneys will mount an
“avalanche of litigation” and will not “submit to allowing Government attorneys
into the Defense camp,” and a letter from the New York State Association of
Criminal Defense Lawyers to the Office of the Associate Attorney General
(March 21, 1994) (on file with the New York University Law Review) that
asserts that members of the association will report any violation of the no-
contact rule by New York licensed federal prosecutors because notwithstanding
Reno Rule, Association members are bound to do so).

57 See Standing Comm. on Prof’] Discipline et al., Recommendation and Report
to the House of Delegates, 115 A.B.A. REPORTS 1447 (1990).

% See U.S. v. Lopez, 765 F. Supp. 1433, 1447-48, (N.D. Cal. 1991) (rejecting
Thomburgh’s Supremacy Clause argument and held that communications by
prosecutors with represented parties were not “authorized by law” because there
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Historically, attorneys are licensed to practice by the states
followmg their passage of a bar examination, including an ethics
section.” Each state, territory, and the District of Columbia, has
its own rules governing the conduct of attorneys. States have their
own Character and Fitness processes, which require prospective
attorneys to complete a lengthy application, comsent to an
investigation and submit to interviews, which generally encompass
ethical questions, before they may be admitted to practice. There

-is no bar or ethics examination for admission to the federal courts.

There are times when attorneys would like nothing better
than to communicate with adverse parties, thus circumventing
opposing counsel. They usually resist the temptation to do so
because of DR 7-104. Even when an adverse party, on his or her
own, attempts to communicate with opposing counsel, opposing
counsel does not accept these overtures and the initiator of the
communication is directed to communicate through his or her own
counsel. Naturally, this is a source of frustration if it is believed

‘that a matter could be resolved but for the conduct of opposing
: “counsel However, it may also be recognized that the preservation
of the adversary system is paramount to illegal contacts with

adverse parties in violation of DR 7-104.

Throughout the long history of the common law, certain of
our rules have remained sacrosanct. DR 7-104 never created a
problem for the Govermnment in its prosecution of crime.”

were no judicial decisions permitting them, and because the Memorandum did
not constitute “law.”); See In re Doe, 801 F. Supp. 478 (D.N.M. 1992)
(expressing horror over the Memorandum’s mandate of unethical behavior.) See
also In re Gorence, 810 F. Supp. 1234, 1238 (D.N.M. 1992) and U.S. v
Ferrara, 847 F. Supp 964, 969 (D.D.C. 1993). See aiso U.S. v. Hammond, 858
F. 2d 834, 838 (2d Cir.), cert. denied, 488 U.S. 867 (1988); U.S. v. Pinto, 850 F.
2d 927, 934 (24 Cir.1988); and U.S. v. Sam Goody, Inc., 518 F. Supp. 1223,
1224 .3 (ED.N.Y. 1981).

% See, e.g., Leis v. Flynt, 439 U.S. 438, 442 (1929); Goldfarb v. Virginia State
Bar, 421 U.S. 773, 792 (1975); Bates v. State Bar of Arizona, 433 U.S. 350, 360
$19’77) and Feldman v. Gardner, 661 F.2d 1295, 1308 (D.C. Ct. App. 1981).

® See U.S. v. Kenny, 645 F.2d 1323, 1339 (1981) (taping of represented person
made in non-custodial, pre-indictment, pre-arrest context does not implicate the
ethical problems addressed by DR 7-104(A)(1)); U.S. v. Partin, 601 F. 2d'1000.
1005 (1979) (finding that a government attorney in charge of the trials of
defendant and his former co-defendants, violated a disciplinary rule when he
communicated with a former co-defendant without informing the former co-
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Government attorneys are protected against civil liability for their
actions by immunity and the protecuve arms of the Government
with its considerable resources. "' The Department of Justice
suggests that the “Thomburgh Memo” will keep the defense
honest, ascertain defense strategies, take away witnesses and target

" new defendants, including lawyers.”

While the Government has sought to skirt zround or even
usurp DR 7-104(A)(1) by allowing prosecutors to contact

defendant’s attorney and any infringement of the former co-defendant’s 6th
Amendment right to counsel arising from the violation did not provide a basis
for reversing defendant’s conviction . . . defendant did not have standing to
assert the alleged violation of the prosecutor’s ethical duty to the former co-
defendant as ground for reversal of defendant’s conviction); U.S. v. Hammond,
858 F. 2d 834, 836-42 (2d Cir. 1988) (holding that the use of informants by
government prosecutors in a pre-indictment, non-custodial situation wiil

* generally fall within the “authorized by law” exception to DR 7-104(A)(1) and

therefore will not be subject to sanctions); U.S. v. DeVillio, 983 F.2d 1185 (2d
Cir. 1993) (finding no violation of the disciplinary rule where pre-indictment
conversations with two suspects, who were represented by counsel, were
recorded by a government irniformant); U.S. v. Scozzafaua, 833 F. Supp. 203,

(W.D.N.Y. 1993) (holding that an Assistant U.S. Attorney responsible for the

investigation, did not violate DR 7-104 when she originated the plan of using the
informant to communicate with an individual known to be represented by
counsel); U.S. v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (zejecting a rule that
would allow criminal suspects to avoid investigation simply by retaining
counsel); and U.S. v. Chestman, 704 F. Supp. 451, 453-4 (S.D.N.Y. 1989)

(holding that a prosecutor who authorized tape recordings of a defendant and a”

cooperating witness did not violate DR 7-104).

"V Hill v. City of New York, 45 F.3d 653 (2d Cir. 1995), “[Assistant District
Attorney’s] failure to turn over Brady material...after the prosecutorial phase of
the case had begun and therefore is protected as a discretionary advocacy
function” for which an Assistant District Attorney was accorded absolute
immunity from liability under 42 U.S.C. § 1983; Friedman v. Younger, 282 F.
Supp. 710 (C.D. Cal. 1968), (holding district attorney and his deputies are
“mmune from liability for damages under the [Federal] Civil Rights Act”;
Scheuer v. Rhodes, 416 U.S. 232, 242 (1974), the defense of immunity is based
upon the fact that officials are often times required to exercise a degree of
discretion in the course of performing their official duties and that immunizing
them from civil liability for discretionary actions within the scope of their
authority protects the important decision making process essential to effective
government; Dale v. Kelley, 908 F. Supp. 125, 132 (W.D.N.Y. 1995) (holding
that Assistant District Attorney was absolutely immune from liability in civil
rights action on malicious prosecution claim).

72 See supra footnote 48.
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represented parties dlrecﬂ;/ courts have -condemned similar
conduct by defense lawyers.
_ Recently, however, the Tenth Circuit Court of Appeals
handed down a decision sending ripples through the entire legal
community.”* 18 U.S.C. § 201(c)(2) states:

whoever . . . directly or indirectly gives, offers or

promises anythmg of value to any person for or

because of the testimony under oath or affirmation

given or to be given by such person as a witness

upon a trial, hearing or other proceeding, before any

court . . . authorized by the laws of the United States

to hear evidence or take testimony . . . shall be fined

under this title or imprisoned for not more than two

years, or both.”

The Tenth Circuit briefly held in United States v.
Singleton ‘that leniency in return for testimony was considered
something of value, thus 18 U.S.C. § 201(c)(2) applied to federal
prosecutors.”” The court stated that “the state of mind required o

™ In.Re Simels, 1993 U.S. Dist. Lexis 17454 (SDNY), a highly regarded defense
attorney was censured by the Court for interviewing a represented witness,
(citing U.S. v. Jamel, 546 F. Supp. 646 at 653-54 (E.D.N.Y. 1982) reversed on
other grounds, 707 F.2d 638 (2d Cir. 1983)).

. ™ Thomas F. Liotti & Christopher W. Zeh, Will Decision Affect ‘Art Of The

Deal?™, The Attomey of Nassau County, August, 1998 at 4 and 17. It is
commonplace in the Department of Justice and throughout state prosecutor’s
offices to offer lenient sentences in exchange for the testimony of defendants.
These, however, are not the average defendants. These defendants tumm against

" their partners in crime, usually through interrogation by police and prosecutors,

and become cooperating witnesses. Often the offer of leniency is made to the
defendant without defense counsel present or by contacting the defendant
individually. This is a clear violation of the Canons. See also Kubecka v.
Avelino, 1995 W1 540055 (1995).

7 18 U.S.C. § 201 (c)(2) (1994).

7S United States v. Singleton, 144 F.3d 1343 vacated, 144 F.3d 1361(10th Cir.
1998), rev'd en banc, 165 F.3d 1297 (1999).

T Id. at 1348. In Singleton, the defendant was appealing a conviction of one
count of conspiracy to distribute cocaine and seven counts of money laundering.
Id. at 1343. The District Court sentenced her to 46 months imprisonment on
each count, to be served concurrently, and to be followed by three years of
supervised . release. Before trial the defendant moved to suppress testimony
obtained from one Douglas, a co-conspirator who had entered into an agreement
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violate the statute is knowledge that the thing of value is given for
or because of the testimony.”’® The court referred to the practice
of offering lenient sentences in exchange for testimony as “buying
testimony.””

While the original decision in Singleton must be praised,
prosecutors who violated the statute and broke the law were not
disciplined. Their conduct was not subject to review by a
Grievance Committee. Prosecutors declined to even comment on
the holding before it was vacated and subsequently reversed en
bane.®

This decision would have totally changed the way
prosecutors handled some cases. It will be interesting to speculate
how many convictions would have been overturned and how many
prosecutors would have been disciplined for such illegal practices.
At the time of this writing, none were.

Accordingly the conduct of Independent Counsel Kenneth
Starr may come under scrutiny in light of Singlefon and other

~ ethical considerations. Starr, in an attempt to extract information

from Monica Lewinsky, used federal agents and prosecutors to
confront Ms. Lewinsky and present her with photographs and
transcripts of recorded conversations with Linda Tnpp Ms.
Lewinsky was. confined to a hotel in Washington for s veral hours
and questioned without counsel’s knowledge or consent.®

The Department of Justice has been characterized as the
world’s largest law firm and its various Divisions “work together
toward the ultimate objective for which they were created -- to

promote the interests of the sovereign and of the public. . . .As the

nation’s litigator, the Department and its attorneys must be held
accountable to the same court-adopted ethical rules that govern all

attorneys.”®

with the government whereby he would testify against the defendant in return
for a lenient sentence.
" Id. at 1345.

" Id. at 1360.
%0 See William Glaberson, Ruling Puts Leniency, A Top Tool For Prosecutors,

Under Scrutiny, N.Y. TIMES, Tuesday, October 27, 1998 at 1, A20. .
81 See Elkan Abramowitz, Ex Parte Contacts From the Justice Department, N.Y.
L.J., March 3, 1998 at 3, col. 1.
82
Id.
¥ Id.
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There are also a great many other unfair burdens placed on
the defense by all three branches of government acting in tandem
with each other. Meanwhile, the powerless, to wit; defense
lawyers and defendants, lose more and more ground. They are
confronted by the “Draconian” Federal Sentencing Guidelines.®*
A mean and vindictive spirit now permeates our courtrooms.®
Defense lawyers are viewed as a disease that prevents the free flow

- of the toboggan to the penitentiary.*® :

The advent of sanctions, including substantial fines being
levied against defense lawyers, “gag” orders being imposed against
them, and being prosecuted for criminal contempt when it is
alleged that they have violated “gag” orders, has produced a
chilling effect within our courts.®’”  Judges and prosecutors who
join forces together to prosecute, discipline, jail and disbar
outstanding defense lawyers have blunted strong advocacy for

8 See Thomas F. Liotti, Departing From The Federal Sentencing Guidelines, 4
VERDICT 3 (1998).
% See, David Luban, Are Criminal Defenders Different? 91 MICH. L. REv.
- 1729 (1993).
*Id.
¥ See Thomas F. Liotti, Lawyers and the First Amendment - Mutually Exclusive
Terms?, N.Y. L.J., December 30, 1991 at 2. This article is about two lawyers, a
defense lawyer (William Kunstler), and a prosecutor (Elizabeth Holtzman), and
the treatment they received in attempting to advocate for their respective
positions. Mr. Kunstler was found in contempt in the Central Park jogger case
because he referred to the Judge as a “disgrace” for not considering his motion
for a new trial. See Kunstler v. Galligen, 168 A.D.2d 146, 571 N.Y.S.2d 930
(1st Dep’t) aff’d 79 N.Y.2d 775, 587 N.E.2d 286, 579 N.Y.S.2d 648 (1991)
(Holtzman, a former member of the House of Representatives Judiciary
Committee who voted for the impeachment of President Nixon was the District
Attorney in Kings County when she erroneously claimed in an out of court press
conference that a trial judge had compelled a complaining witness in a rape case
to crawl on all fours in the well of the courtroom in order to demonstrate how a
rape had allegedly occurred. Ms. Holtzman refused to back away from her
position even after her own trial assistant told her that she was in error. The
incident was referred to the Grievance Committee by the trial judge. The local
Committee recused itself and referred the matter out to the Committee on Long
Island for prosecution. Ms. Holtzman was censured and lost her bid for reversal
of that holding in the New York Court of Appeals and the Supreme Court of the
United States. See In the Matter of Elizabeth Holtzman, 78 N.Y.2d 184 (1991);
Elizabeth Holtzman v. Grievance Committee for the Tenth Judicial District, 502

U.S. 1009 (1991).
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defendants.® Judges, all too pro-prosecution, not only allow it to
happen, but encourage it by holding recusal hearings and
permitting the govemment to advance speculative and non-existent
claims of conflict.®

VIL RECUSAL

Recusal is another weapon frequently used b 4 prosecutors
to remove formidable defense lawyers as adversaries.”” In the last
John Gotti, Sr., case, Bruce Cutler and Gerald Shargel, two
prominent defense lawyers, were recused by the trial judge, I. Leo
Glasser.. Glasser acted on the basis of then prosecutor John
Gleeson’s claim that Cutler and Shargel would be called as
witnesses and as in-house counsel to the Gambino Crime Family.
This, however, proved to be a ruse in order to remove Cu,tler and
Shargel.”! Gleeson never called Cutler and Shargel as witnesses.
John Gotti, Sr., lost his lawyers of choice. Mr. Gotti was convicted
and received a life sentence. The prosecutor became a federal
judge. Bruce Cutler was also charged with criminal contempt as a
misdemeanor for allegedly violating a “gag” order lmposud by
Judge Glasser.”

% See Thomas F. Liotti, The Rape Of Our Profession: A Prophylactic Defense Is
Too Sublime, The Mouthpiece, a publication of the New York State Association
of Criminal Defense Lawyers, June/July, 1992 at 5 (reprinting remarks by the,
author from an address given by him to the Criminal Law and Procedure
Committee of the Bar Association of Nassau County, Inc.).
* % Such was the case of John Gotti brought in the Eastern District of New York.
Thus, John Gotti will always have the satisfaction of knowing that the fight he
lost was not a fair one. See U.S. v. John Gotti, 784 F. Supp 1017 (ED.N.Y.
1992).
* See People v. T&C Design Inc. and Carmela Cardoza, 178 Misc. 2d 971, 680
N.Y.S. 2d 832 (Westbury Vill. Ct. 1598). See also, Judge Refers Issue Of
Recusal to Another Judge For Determination, Decisions of Interst, N.Y. L.J.
September 24, 1998 at 1, 21 and 28, col. 5; Official Reporter for New York
State, Advance Sheet No. 106, March 17, 1999. See also A. Anthony Miller,
Should Judges Decide Own Recusal Motions, The Attorney of Nassau County,
October, 1998 at 18.
°! The lawyers had beaten the Government many times. The lawyers had been
so successful that John Gotti, Sr. became known as the “Teflon Don.”

%2 Cutler was found guilty before Judge Thomas Platt, the former Chief Judge in
the Eastern District of New York and suspended from the practice of law in the

st
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Just prior to Gleeson becoming a federal judge this writer
came to represent Gene Gotti, the brother of John Gotti, Sr., and
John Carneglia, in an application to secure the names and
addresses of sequestered jurors from their last trial.” Gleeson
appeared on the Government’s brief in the Second Circuit as an
attorney of record. Shortly after he became a federal judge and on
the heals of his appearance in the aforementioned case, this writer
became counsel to a defendant in a drug importation case assigned
to a new federal judge, John Gleeson. This writer moved for his
recusal. That was denied. This writer also moved for the
- severance of his case from the co-defendant. When that failed, this

writer moved for the recusal of the co-defendant’s counsel, since
_his client~was cooperating with the Government, and the co-
defendant’s counsel had been the prosecutor of Gene Gotti and
John Carneglia during their last trial where they had been
convicted and given life sentences. Gleeson had also worked on
and supervised that case. Gleeson refused to recuse himself or the
co-defendant’s. Criminal Justice Act counsel. Thereafter, this
writer made a motion to be relieved, alleging that the Court could
not be fair to his client as long as this writer remained involved in
the case. The court granted the application and immediateiy
assigned a Criminal Justice Act lawyer to the defendant. While the
defendant had previously stated his desire to proceed to trial, he
soon became a cooperating witness.** -

Gerald Lefcourt of New York City, former defense counsel
to Abbie Hoffman in the Chicago Seven Conspiracy trial and Past
President of the National Association of Criminal Defense
Lawyers, had been retained to represent a law firm, its principals
and their wives. The firm represented the New York City Police

- Benevolent Association and was accused of, arnong other things,
paying kickbacks to union officials in order to obtain the pre-paid
legal services contract and other business. The Government sought

federal courts for six (6) months. U.S. v. Cutler, 840 F. Supp. 959 (E.D.N.Y.
1994). _

> U.S. v. Ruggiero, 850 F. Supp. 186 (E.D.N.Y. 1994).

** U.S. v. Oluwafemi, 883 F. Supp. 885 (E.D.N.Y. 1995).
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and obtained Lefcourt’s recusal.””

convicted following a jury trial.”®

The defendants were then

VIII. FREE SPEECH AND ADV@CACY

There can be little doubt that prosecutors and the police
usually get first dibs at defendants, extracting confessions,
completing their investigations and orchestrating what has been
described as “the Walk.”’ “The Walk” is usually accompanied by
press releases and press conferences by the police and prosecutors.
The press 1s alerted to the fact that the defendant will be available
for a photo opportunity as he or she is led from the stationhouse to
the courthouse for arraignment. Naturally, after hours of being
arrested and questioned by the police, most defendants appear
unshaven or disheveled, hardly a portrayal that enhances their
presumption of innocence. When the parade of the defendant
before the cameras is accompanied by the release of mug shots or

? See U.S. v. Reale, 1997 WL 225829 (SD.N.Y. 1997); see also US. v. Curcio,
680 F.2d 881 (2d Cir. 1982).

% Lefcourt v. U.S., 1996 WL 252363 (S.D. N Y. 1996). Lefcourt has also been a
proponent of parnal compliance with Treasury Department Form 8300. This
form requires the disclosure of client and benefactor information on fees of more
than $10,000. Lefcourt had filed the form but refused to reveal client and
benefactor information. He was fined and paid $25,000. He then litigated the
issue and lost. /d.

Many argue that Form 8300 and its related Currency Transaction Reports (for

~ smaller, suspicious banking transactions), are nothing more than a means to
push defense lawyers out of business by making it more and more difficult to
earn a living.
%7 See Thomas F. Liotti, Inflaming The Jury: The Prosecution’s Techniques,
Community Newspapers of Long Island, Inc., August 10, 1995 (on file with the
author). During the Mollen Commission hearings the public ‘learned of an
expertise taught to police officers at the Police Academy and on “the job” --
“testilying.” “Testilying” is perjury offered by police and prosecutors seeking to
insure convictions. See Thomas F. Liotti, and Katherina Ginnis, , Testilying:
Law Enforcement’s Specialty?, The Attorney of Nassau County, August, 1995 at
4 and 6. See also Lauro v. Charles, 219 F.3d 202 (24 Cir. 2000) (holding that by
staging a “perp walk” for the benefit of the press, where there is no other law
enforcement purpose and where arrestee is “displayed to the world, against his
will, in handcuffs, and in a posture connoting guilt,” police unreasonably
exacerbate that seizure of the arrestee in violation of his rights under the Fourth
Amendment). ‘
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graphic photos of the crime scenes, the presumption of innocence
is all but destroyed. The police and prosecutors have not only
informed, but they have presented their evidence before, the public
at large, thus contributing to the demise of the defendant’s rights,
the pollution of potential jurors and by the prosecutor’s “spin,”
making the defendant into a most unpopular figure, all but insuring
. a guilty verdict. ‘ '

Defendants are led before the cameras, handcuffed by the
police, so that among other things, they are unable to shield
themselves from the onslaught of camera crews. The defendants
are not allowed to have a polite chat with the media. There is no
rebuttal of the police or prosecution claims. Rather, they are
escorted past the cameras, in a manner that is conducive to excited
utterances or comments by them, again making their future
representation and possible acquittal problematical.

When defense lawyers speak out as advocates either inside
or outside -the courtroom, their words and conduct may expose
them to criticism from lawyers groups.”® On the other hand,
statements by prosecutors go uncriticized.* . ‘

% See Thomas F. Liotti, 4 Perspective On Yagman: The Outer Limits of Judicial
Criticism, The Attorney of Nassau County (May, 1996) at 6 and 19, where a
California lawyer was suspended from the practice of law, a sanction later.
reversed on appeal, for accusing a judge of being incompetent, asleep during
cases, an anti-Semite and drunk on the Bench. The Ninth Circuit found this 10
be protected speech and matters of opinion, protected by the First Amendment.
People v. Raab, 163 Misc. 2d 382, 621 N.Y.5.2d 440 (Dist. Ct. Nassau Counry
1994), where this writer represented a candidate for judicial office in a trespass
case. The charges were dismissed in the interests of justice by the Appeilate
Term of the State Supreme Court. The candidate was charged with trespass at a
church feast for giving out political literature there, He made a motion to
dismiss on First Amendment grounds which was denied. Following a 10 day
non-jury trial, he was convicted. At sentencing his defense lawyer, this writer,
alleged that his client was arrested, charged, prosecuted and convicted, in part,
because he was a Democrat, a lawyer and Jewish. Two lawyer groups, The
Nassau Lawyers’ Association and The Criminal Courts Bar Association of
Nassau County, forwarded letters to the Judge in support of him and criticizing
this writer. See Maureen Fan, Lawyer’s Tack Ticks Off Judge, NEWSDAY,
March 25, 1995; Eric Nagoumney, The Trials of a Pol Nabbed For Trespass,
NEWSDAY, January 4, 1995; Maureen Fan, Lawyer Sentenced For Trespass,
NEWSDAY, April 4, 1995; Daniel J. McCue, Raab Trespass Appeal Heard, The
WESTBURY TIMES, November 20, 1997 at 3; and A. Anthony Miller, Appellate
Term Reverses Judge’s Conviction, The Attomey- of Nassau County, December
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Efforts by prosecutors, judges and Grievance Committees
to silence defense lawyers are well known. In 1594, a prosecutor
in Nassau County, New York sougit to enjoin Bill Kunstler and
his partner, Ron Kuby from speaking out to the media in People v.
Colin Ferguson, the Long Island Railroad gunman case.'® At the
same time, the same prosecutor, George Peck, now a District Court
Judge in Nassau County, sought to “gag” this writer from speaking
out in the case of People v. Emiliano.'®' In both instances, the
prosecutors relied upon DR 7-107 regarding trial publicity in order
to prevent defense lawyers from discussing their cases with the
media. '

~Disciplinary Rule 7-107 provides:

1997 at 14. Mr. Liotti then represented Judge Raab on zppeal (Judge Raab was
elected to the Bench in 1996) and secured a reversal of his conviction and a

‘dismissal of the charges. Appellate counsel, also this writer, in People v. Raab,

175 Misc. 2d 287, 669 N.Y.5.2d 1018 (Sup. Ct. App. T. 2d Dep’t 1997) secured
a unanimous reversal of the conviction on the law and facts (Stark, J.P.,
Ingrassia and Floyd, J.J.). The charges were dismissed in the interests of justice
by the Appellate Term. Mr. Liotti was trial Appellate counsel to Judge Raab.
Martin Fox, Lawyer Cleared In Representation Hassle, N.Y. L.J., October 2,
1991 at 1; and Shirley E. Perlman, Charges Against Lawyer Dropped,
NEWSDAY, October 4, 1991. Mr. Liott represented Mr. Delloff. The charges
against Mr. Delloff were dismissed in the interests of justice.

¥ See Carolyn Colwell, Tankleff Defense: ADA Anti-Semitic, NEWSDAY,
October 16, 1990 at 3. This article reports Mr. Liotti appearing as the “Strike
Force” Attorney for the New York State Associaton of Criminal Defense
Lawyers (NYSACDL) on behalf of Robert Gottlieb, a defense attorney in a
Suffolk County, New York, murder trial where it was alleged that the Assistant
District Attorney on the case had made some out-of-court, anti-semitic
statements about Gottlieb during the trial. The murder trial Judge made no

. inquiry and no referral was made to the Grievance Committee. Not a single bar

association aside from NYSACDL took any action.

Seemingly, Mr. Gottlieb, Of Counsel to this writer’s law firm, was compelled
to revisit the disparities in the defense and prosecution functions in 1997 and
1998 when he became counsel to Amy Grossberg, a young college student in
Delaware charged with her boyfriend in a capital case for allegedly killing her
new bomn, out-of-wedlock baby. Mr. Gottlieb participated in a television
interview with Barbara Walters and his client. Notwithstanding the tremendous
publicity generated by the prosecutors, the Trial Court Judge recused Gottlieb
from the case and initiated a disciplinary proceeding against him.

19248 A.D.2d 725, 670 N.Y.S.2d 327 (2d Dep’t 1998).
100246 A.D.2d 553, 666 N.Y.S.2d 933 (2d Dep’t 1998).
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A. A lawyer participating in or associated with a
criminal or civil matter shall not make an
extrajudicial statement that a reasonable person
~ would expect to be disseminated by means of public
communication if the lawyer knows or reasonably
shows that it will have a substantial likelihood of
?gzaterially prejudicing an adjudicative proceeding.

In both cases the prosecutors’ attempts at “gagging”
failed.'® Presumably, prosecutors got this idea because they were
successful in securing a “gag” order against defense lawyers in
another well known Nassau County case, People v. Joseph
Butt‘afuoco,104 wherein Honorable Jack Mackston, a former County
Court Judge in Nassau County, New York, enjoined defense
lawyers in the case from engaging in public comment,'%

Apparently, the Supreme Court of the United States’ earlier
decision upholding the right of attorney advocacy and free speech
did not dissuade the prosecutors from making their applications.'

- While Bruce Cutler and other defense lawyers have
incurred the wrath of Judges and Grievance Committees, few
prosecutors have, even when, for example, there have been blatant

2 MODEL CODE of PROF’L RESPONSIBILITY DR 7-107 (1997).
' See People v. Emiliano (Nassau County, Hon. Raymond Harrington), N.Y. -
L.J., June 24, 1994 at 1 and June 27, 1994 at 33, col. | for full decision and see
also, Yolanda Rodrignez, Order To Curb Lawyers’ Comments Denied,
NEWSDAY, June 24, 1994 at A31.

%% 158 Misc. 2d 174, 599 N.Y.S.2d 419 (N.Y. County Ct. 1993).

' One of the defense lawyers at the time remarked that it was necessary to go
“tit for tat” with the prosecution concerning statements to the media. This
statement was enough for the trial court to issue a restraining order. See contra,
Matter of Sullivan, 185 A.D.2d 440, 586 N.Y.S.2d 322 (3d Dep’t 1992), where a
defense lawyer’s extra-judicial comments to a live television broadcast did not
warrant discipline because the remarks did not pose a substantial likelihood of
materially prejudicing the trial.

1% See Gentile v. State Bar of Nevada, 501 U.S. 1030-(1991). See also National
Broadcasting Co., Inc. v. Cooperman, 116 A.D.2d 287, 501 N.Y.S.2d 405 (2d
Dep’t 1986); and Markfield v. Association of the Bar of the City of New York, 49
A.D.2d 516, 370 N.Y.S.2d 82 (1st Dep’t 1975), appeal dismissed, 37 N.Y.2d
794, 375 N.Y.S:2d 106 (1975).
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grand jury leaks or other serious misconduct by prosecutors.'”’ In
the 1970s, Maurice Nadjari was appointed by then Governor
Nelson Rockefeller as a Special Prosecutor in New York City to
prosecute cases of corruption in the criminal justice system. Mr.
Nadjari’s many investigations pursued lawyers and judges in
Senator Joseph McCarthy style inquisitions. Nadjari’s tactics

* reeked of prosecutorial arrogance and vindictiveness. Nadjari

addressed fellow prosecutors and told them their “true purpose is
to convict the guilty man who sits at the defense table, and to go
for the jugular as viciously and rapidly as possible....You must
never forget that your goal is total annihilation.”'®

Nadjari’s office was accused of being overzealous and
insensitive to defendants’ constitutional rights, which resulted in a
string of dismissals, convmuons overturned on appeal, and
ultimately ended Nadjari’s career.’

While numerous legal and - judicial careers were ruined
during the so-called “Nadjari era,” due to the misconduct in the
Special Prosecutor’s Office, neither Nadjari nor a single prosecutor
in his office were prosecuted or disciplined. Mr. Nadjan is back
practicing law on Long Island.'"

17 See Neil A. Lewis, Judge cites Possible Improper Leaks by Starr Office and
Excerpt From Ruling on Starr’s Investigation, N.Y. TIMES, October 31, 1998 at
A9. United States District Court Judge Norman Holloway Johnson ordered
members of the office of the independent counsel Kenneth Starr, to show cause
why they should not be held in contempt of court for disclosure of 24 news
reports in possible violation of Federal Rule of Criminal Procedure 6(e), which~
provides for secrecy in grand jury proceedings. The Rule specifically pertains to
Government attorneys or United States’ Agents concerning testimony that they
either gave or to which they were privy to in the grand jury.

18 See supra footnote 67.

1% See Ronald Goldstock, & Steven Chananie, Criminal Lawyers: the Use of
Electronic Surveillance and Search Warrants in the Investigation and
Prosecution of Attorneys Suspected of Criminal Wrongdomg, 136 U. PA. L.
REV. 1855, June, 1998.

10 See 1998 New York Lawyers Diary And Manual, Bar Directory of the State
of New York, Skinder-Strauss Associates. See also 136 U. PA. L. REv. 1855,
1877:

Arguably, the experience of Maurice H. Nadjari, Special State Prosecutor for the
New York City Criminal Justice System from 1972-’76, effectively illustrates
these assertions. Following a number of early successes, Nadjari’s office was
accused of being overzealous and insensitive to defendants’ constitutional rights,

~which resulted in a stunning string of dismissals, convictions overturned on
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VIII. FORFEITURE

Generally, “forfeiture clauses” render property, which
constitutes the proceeds of a crime, subject to a civil action for
recovery of such proceeds.'"! Oftentimes, third parties claiming an
interest in forfeited property, such as attorneys, in order to prevent
- a forfeiture, have the burden of proving at a post ‘trial hearing
either: (2) that his or her interest was superior to the defendant’s at
the time the criminal acts were committed; or (b) that he or she is a
bona fide purchaser for value who, at the time of the purchase,
“reasonably without cause to believe that the property was subject
to forfeiture.”'* However, in New York, subdivision 12 of

appeal and, ultimately, the end of Nadjari’s otherwise respected prosecutorial
career -- one that had spanned over two decades. )
Mr. Nadjari, among other things, succeeded in overturning the absolute
immunity doctrine which, prior to his reign, fully protected state prosecutors
from civil claims. In Cunningham v. The State of New York, 71 A.D.2d 181,
422 N.Y.8.2d 497 (3d Dep’t 1979), the State was sued by a former Bronx
Democratic Leader because allegedly Mr. Nadjari’s Office “failed to properiy
instruct the grand jury on the law, introduced inadmissible evidence, lacked an
impartial attitude, lacked probable cause to bring the matter before the grand
jury, overzealously cross-examined witnesses, selectively presented evidence,
and. introduced altered recorded conversations.” The Third Department -
determined that: '
Consequently, when engaged in the role of investigator, like that of a policeman,
he should rot enjoy absolute but only qualified immunity. (Guerro v. Mulhearn,
498 F.2d 1249 [(1st Cir. 1974)]; Robichard v. Ronan, 351 F.2d 533 [(%th Cir.
1965)]. In Schanbarger v. Kellogg, 35 A.D.2d 902, [315 N.Y.S.2d 1013 (3d
Dep’t 1970)], this Court held that the defendants therein were acting in a quasi-
, judicial capacity and, thus, were entitled to the defense of absolute Immunity
from suit. While we would reach this same conclusion today, we are of the view
that the language used in that case to the effect that persons acting under an
Assistant District Attorney are immune from civil suit for official acts
performed by them in the investigation of a crime is no longer valid insofar as it
may be interpreted as conferring absolute immunity upon those engaged in
investigative actions. Accordingly, it is the opinion of this Court that the Court
of Claims properly granted claimant permission to replead in those instances
where the prosecutor was acting in other than a quasi-judicial capacity.
Id. at 183. : ' '
" See 18 U.S.C. § 1963(1) (2000), 21 U.S.C. § 853(n) (2000), and N.Y.
C.P.L.R. § 1311(1) (2000). '
"'? See 18 U.S.C. § 1963(1) (2000) and U.S.C. § 853(m) (2000).
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C.P.LR. § 1311 exempts property zcquired in “good faith” by an
attorney in payment for legal services rendered in connection with
a civil or criminal rorfeiture proceeding or a related criminal
matter.'”® The federal government offers no such provision.

In order to provide an adequate defense in a criminal case,
a defense lawyer will need to draw upon financial resources given
to him or her in tie form of legal fees. The government, both
federal and state, are able to prosccute and try ceses to the fullest
extent because of ample funding. It wouid be impossible for
criminal defense lawyers to devote the time and energy required
for the highest quality of representation if they are not paid.
Forfeiture clauses essentially aliow monies necessary for quality

v : Ak r ’, 1 Al it hJ 1
representation to be aitacked and attached by the government.''*

This is yet ancther example of the government stopping at nothing
to lock up defendants and “throw away the key.” Not only does
the government go after the defendant, but by using the above
mentioned tactics, it deprives defendants of quality defense
representation by making it impossible for lawyers to be paid the
necessary fees.!"” '

IX. CONCLUSION

"B See N.Y. C.P.L.R. § 1311(12) (2000).

" See Caplin & Drysdale Chartered v. U.S., 491 U.S. 617 (1989) and U.S. v
Monsanto, 491 U.S. 600 (1989). In addition, the “relation-back” doctrine gives
the government title to the proceeds of a crime at the time of its commissicn by
statute. See 18 U.S.C. § 1963(c). If 2n attomney is retained prior to forfeiture
proceedings or before be has notice of same, he may be entitled to claim he is an
innocent owner and therefore entitled to retain a fee. U.S. v. 92 Buena Vista
Avenue, 507 U.S. 111 (1993). See also U.S. v. Mofit, Zwerling & Kemler, P.C.,
83 F.3d 660 (4th Cir. 1996). Defendents were forced to forfeit over $100,000 in
attorneys’ fees they received from a client charged with drug trafficking and
money laundering. Client paid all legal fees in cash and refused to accept a
receipt. Defendants spent most of the fee and maintained that TECOVery . was
limited to the unspent portion. However, this did not stop the government in its
effort to attach and ultimately secure a forfeiture judgment. .

'Y This was the case in the attack on F. Lee Bailey, mentioned supra. This is
the case with many defense lawyers who, in addition to having knowledge of the
law, must have knowledge of banking in order to account for fees. Thomas F.
Liotti, Avoiding Prosecutions, New York State Bar Journal, February, 1995,
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The deck is stacked against defense lawyers. The
prosecution is not content just to use superior resources against
defendants. They are in hot pursuit of defense lawyers, especially
those that are highly skilled with reputations to match. Some
prosecutors want civil, criminal and disciplinary immunity for their
actions. They seek to further their reputations by trapping,
-prosecuting or obtaining disciplinary sanctions against defense
lawyers. In some cases they are found to go overboard in their
zeal, they want immunity and their own Code of Ethics whose
violations, if any, they shall determine. The gross disparities
between the defense and prosecution functions are glaring in their
apparent injustices. Bar Associations, Grievance Committees and
others must have dialogue on this important subject. At the same
time, all must recognize that prosecutors must live by the same
Canons of Ethics as all other lawyers. They must be treated the
same as other lawyers and prosecuted by Grievance Committees
for their misconduct. Their misconduct should not be excused
because they are prosecutors or because their wrongdoing occurred
in a criminal court or on the backs of defendants or the poor.
Indeed, it is precisely because of the enormity of their power from
the Government they represent, that ‘they should not be cloaked
with special privileges. If we continue to provide otherwise, we
will be creating a special class of impervious prosecutors,
unchecked in whatever viclations of the Constitution and law that
they may commit. The last champions of liberty - defense lawyers
- will then be no more.
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Avoiding Prosecutions

By Tuomas F LiorTI

killed defense iawyers are a bit

like Noah, always building

arks to be prepared in case of

a flood. Most of us hope that

the flood will never come, but
if it does, we like to think we are ready
for it, Building an ark 15 like preparing
for trial. You'll be ready if the flood
comes—that horrible prosecution. There
are lawyers who while building the ark,
avoid the flood. You will rereember that
in Chapter 6 of Genesis, God was most
upset because the earth was filled with
corruption and violence, Of course man
was not given much warming, or 2 chance
at redemption before the flood came. On
the other hand, lawyers who are skilled
atavoiding prosecutions function like
bats flying in a cave. They have extra
sensory capabilities—human antennae
and radar that can. quickly survey the
minefield, and bring the client through
it unscathed or with a loss of as few
limbs as possible. Physiologists call it
Kinesthetic Awareness; a cogniticn of
one’s parts in space.

Every city has its lawyers who are
noted among their peers for successfully
avoiding prosecutions. In a few instances
they are also skilled trial lawyers. More
often thar. not the skills of triz! lawyers
and “prosecution avoiders” are not the
same. Indeed, their roles are inconsis-
tent with each other, and maybe even in

_ conflict. Trial lawyers “make money the

27 &y

old- fashioned -way“Theyearm it by
going to'trial and being in the limelight.
Their reputations grow if their perfor-
mances receive good reviews and full
acquittals, but more often, by a perfor-
mance of legal dramatics which lay
pecple rarely get to see where life is on
view in the courtrocm for all to see and
experience, vicariously,

“Prosecution avoiders,” sometimes
referred to as grand jury specialists, are
not necessarily famous. They labor
quietly, behind the scenes, more often
than not in white collar cases where legal
arguments and evidence are demon-
strated to a prosecutor by the fine art of
persuasion. Persuasion is more than an

-

nd every living substance was destroyed

which was upon the face of the ground,

both man, and cattle, and the creepmg

thmgs and the fowl of the heaven, and they were

destroyed from the earth: and Noah only

remamed alive, and they that were w1th him in

the ark »?

art or a science. It is plain hard work
coupled with experience, knowledge of
the law and in some cases, an uncanny
awareness of, and instincts for, institu-
tional politics. A good upbringing in the
streets, a/k/a “stregt smarts,” does not
hurt either,

Federal Rules of Criminal Procedure
6(e) and the laws of most states provide
for secrecy which precludes prosecutors
and their agents from disclosing the
nature and scope of grand jury proceed-
ings or investigations. Indeed, corpora-
tions, especialy those that are publicly

field; and corporate executives, preferto .

avoid media attention. So, “prosecution
avoiders” function quictly behind the
scenes. Generally they are highly paid
for what they do. Many made their repu-
tations years ago, and survive on former
contacts. Some, not favored by this
writer, are literally hand picked or
recommended by presecutors to repre-

sent government witnesses as well ag-

others in legal difficulty.
I. THE OVERVIEW

Most lawyers during their careers
will never ask themselvés: “what do I
do best?" Introspection does not lend
itself to the egomania required for

: Genesis, Chapter 7:23

survival in the trenches. Not asking those
questions;.defense lawyers are prone fo
believe they do all things equally well.
This is a bit like assuming that if you
are a good poker player you will be a
good tennis player. It ain’t necessarily
50. Poker playing and tennis do not g0
hand in hand any more than negotiating
and trial techniques do, which are analo-
gous to the roles of architects and
engineers. Architects, in constltation
with the engineers, design the bmldmg
The engineer puts it up.

Gestalt psychologists tell us that

“patterns cannot be derived from their
parts since their configuration is unified.
Similarly, lawyers can err in the ea.rly
phases of a case if they employ & micro
analysis to the exclusion of a macro con-
struct, The asking of what I call ultimate
questions such as: “did you do it?" is
outmoded and too micro a concept given
the complexities of today's cases. The
psychelogical and factual components
today are far too complex even in street
crime cases.

In some cases it may be inappropr-
ate to even inferview a defendant in the
early phases of a case. Consider for
example a case where defenses may
include the Battered Woman's Syrndrome,

February 1995/ 49
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possibly combined with Post-Partum
Depression and low-grade inteiligence.
Instead of a lawyer being a buil in a china
closet, a/k/a the attomey/client conference
room, fie or she should consider whether
it would be more appropriate to permit a
psychiatric expert to conduct the first
interview. This may overcome any
suggestion later that the lawyer has
attempted o shape the client’s psyche or
delivery. At the outset we must have
a Weltanschauung view—a comprehen-
sive perspective where the attorney is
aware that the whole is equal to the sum
of its parts.

The lawyers's first order of busi-
ness is not always to get the client in the
door foran interview and retainer, What
can be learned abour the client from other
sources such as the referring attorney,
prosecutors, agents, family members,
fellow workers, etc.? Are there any
conflicts? Are there any poteatial {imi-
tations to the defense? Who and where
is the client in relation to the investiga-
tion, the parties within the organization,
company or allegad organization itself?
Can the client financially afford a first
strike defense of “prosecution avoid-
ance”? Is there an 8300 problem? Are
there benefactors .and friends who will
need counsel? How are they to be
advised concerning forfeiture, the poten-
tial for grand jury subpoenas and claims
of conspiracy, eic., that may arise as a
result of their intervention as benefac-
tors and the manner in which counsel is
to be paid?

II. THE SCOPE OF TBE ARTICLE
This article deals with avoidance. of

prosecutien. There is no checklist of is-

sues fo consider. Bach case is sui gen-

_esis. The tactics (o be employed ars.

" limited only by the law and a lawyer's”

imagination. There is a paucity of litera-
ture in this. area of the law. Although
this dearth may be explained by the
secretive nature of these matters, more
to the point is the fact that since these
backstage machinations do not have the
sexy glitz of trials, they are obscured. In
any event, this article shall be confined
to the lawyer's first entry, pre-indictment,
up to the vate of grand jurors, Despite
the fact that few cases are tried, all of
our time in law school and in CLE is
spent on how to try cases. Cases that are
almost never tried. What we spend no

50 / February 1995

time on is how to avoid prosecutions.
Much more time needs to be spent on
this area of law. You may want to keep
this article on your-desk, and re-read it
once in awhile, preferably before the -
client’s next call. Avoiding prosecution
is not luck. It is always based on a very
carefully planned strategy. Instincts yes,
but hopefully also gocd lawyering,

Perhaps after reading this article
when you are next asked why you were
so successtul in your last impossible case,
you will have a greater appreciation for
the process of avoiding prosecution.

1. THRESHOLD ISSUES
A. To Take a Dip or Not
It is important to know the “ori-
gin of the species.” How and why the
client got to the law office s important.
If he used 2 map we want to sea it Wa
want to know who drew it If he got
directions; we want to know who sent
him and how. Lawyers are targets. Pros-
ecutors want o get their hooks in us,?
Thus, entering a case as a lawyer is a bit.
like stepping into a cold swimming pool.
In order to avoid shock to the system it
is far better to enter a step at a time. A-
law of physics tells us that the arnount
of water displaced is equal to a body’s
weight. Yet, even putting that big toe in
the water often creates a ripple affect
that can be seen for quite a distance,
5o, the lawyer needs fo ask what
his involvement should be. Does the. law-
yer want to surface or if he does.so, will
the prosecutor imagine the casé to be big-
ger than it really is.* Should the lawyer
play a minor role or a major role? Should

- he turn down the retainer entirely? Turn-

ing down a case requires that the lawyer
recognize that not every case requires an

attorney- who-is-overtly aggressive to tiwe -

point where his strategy-is conveyed much
like Western Union-—by telegraph. It is

- not always best to have the most famous

or transparently suave attomey in these
early stages. It is helpful if the attomey is
friendly with the prosecutor, is a brilliant
tactician, is well organized and persua-
sive. If you are lucky enough to have a
prosecutor who will open a door to you
and listen, you are fortunate indeed. You
have eamed your fee. If you have to deal
with line Assistants or other inexperienced
prosecutors who have little or no discre-
tion, your power, influence and Machja-
vellian-planning, will be limited, You have

The auther gratefully acknowledgas th help of

enry R. Fasana, a third ysar low student at
Tnur‘o Law Schoal in drafing and researching the
arlicle, . :

' Financial Ability to Employ Counsel:
Persons able to Pay ReusonuEla Fees. EC
221, "A lawyer should sat accepr compense-
fion or anything of vaive incident to his am.
ployment or servizes from ane ofher than his
client without the knowladge and consent of
his client aPer full disclosure.” See alsa,
Ralzlaf v, United States, 114 S.Cr. 455 R
1994 U.S. lexis $3&; 126 L, Ed..2d 415; 42
US.LW. 4037; 94-1 U'S, Tax Cass. [CCH)
P50, 015; 24 Cal, Caily Op. Services 224;
94 Datly Journal DAR 382: 7 Fla. Law W,
Fed. § ZB7 ~where a situcluring convisticn
was overted becausa the defendants did not
know it was ifegal. All lawyers on the orher

and, once pessing the bar exam; are pre-
sumead fa know the law ard foday are re-
_c[;uired fo practice both lew and banking.

hey must-endeavor to know the saurce of
thelr fees and that they are nat procurad by
llegel means. This of course “puts a recl
dumeer" on an atterney's akility to get paid.

BNA Crimina! Practics Munucﬂ Yal. &
Ne. 13, June 24, 1992, “Undarhanded” DEA
Subpoena Sesks Lowyer's Phore Recards.
A defendant may be akie to file a mo.
tion to disclose any inforination the' overn.
ment ebtained by use of ¢ witstap, The mo-
tian 1s made pursuarit ko 18 USC'§ -
"2518{8}{d) for an order to make avaiiable to
the dafendant for inspection fo interception of
any cral or wire communications: The Court
has the.authority, pursyant 1o 18 USC. = -
F 2316(8)(d) to "make cyailable io [he de-
endant] or [nis] colnsel for inspection of such
partions of the interceplsd communications
and crders as [if] determines 1o be in the in-
terest of justice.” In U.5. v, In the Matter of
One, efc,, __ F. Supp, __[DNH 1981}. The
Court granted: some: discovery to' cerialn -
mavanks in proceedings brought pursuant fo
18 USC § ;518(8}(&. Howaver, defanse
counsel should be aware of the case of in re
Mation to Unseal Electronic Surveillance Evi-
dence, 990 F.2d 1015 [Bf Cir, 1993);
wherain the Court in banc held that ihe provi
sions of Tille Il Omnibus Crime 'Control and
Safe Streets Act of 1948 did not autharizs
prekrial disclasure of wirsiap information o
private civil RICO litigants.

" * Deparment of Justice, Anti-Trust Division
Manval 11 [1979)—ndlicy of Justice Da-
partment division on' Aati-Trust Action 1o only
pursue indictments in cases it balieves prova a
clear, purpaseful vialation of the [aw,

_ . Corperate amnesly is guaranteed ¥ the

carporation comes forward before @ criminal
investigation hegins, Howard Adler, Ir., GE-
DeBesrs Indictment Does it Portend More Ag-
gressive Criminal Ankitrust Enforcement? Busi-
ness Crimes Bullatin, Yol. 1, No, 2, March,
1994 @ 1. Corporate amnesty may also be
exfended to those that come forward afer o
criminal investigafion begins, Traditionally, an-
fitrust actions have been pursued civilly rather
than eriminedly, See, Inferstate Ciroutt, inc. v.
Unitad States, 304 U.S, 208, 221.22 11939);
United Siates, 306 1.5, 208, 22122 (1939);
United States v. Container Corp. of Amarica,
373 U.5. 323, 337 (1969, However, the ol
forney should be aware of the pending case
of United States v. Generel Fleciic Co., MNo.
CR-2.94.01% {N.D. Chio] that suggests the
present Antitrust Division will aggressively pro-
ceed criminally. “U.S. companies should be
on notica that the new regima will vigorously
anforce the antirist laws.” Business gn’mes
Bulletin, supra @ 4.
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got to show the Chief Prosecutor that this
is a case worthy of his or her close atten-
tion.! It is a case that requires an extraor-
dinary review by the most experienced
people in the prosecution camp.

‘ It helps a greac deal if you have
empathy for the client. Do you belisve
in the client’s cause? Have you got “fire

in.the belly” for the client or the issues

the client represents,’

B, The Client

Who is this person asking for
your help? Do they come from a Gov-
ernment test tube? [s your client already
an informant? Is your client wired? Does
he have a benafactor? Is he sent by a
lawyer? Do you know the lawver? Do
you trust him? Does he want to put your
kead in his trophy room? Is he trying to
learn abdut your other clients, you or a
civil case or investigation or criminal
investigation? Who is present? What is
their agenda? What is the agenda of the
persen making the referral?_ If an attor-
ney is making the referral, why isn’t he
taking the case? Are there any conflicts?
F’s best to try to figure this cut even
before you sit with the clients.

Before the client walks through
the doar, if possible, have you checked
him out with Dun & Bradstreel; TRW,
plaintiff and defendants' index, as well
as trusted people oa the street, if there
are any? In short, is the portrait being
shown a Mona Lisa or a Dorlan Gray?

How will you transcend the
interviewing process without being
overly intrusive or intimidating? Your
client may be a business person. She, in
all likelihood, has not had any prior

contact with the faw.®
a. Thinking of a Defense

happens instinctively and that a theory
evolves. A few-lawyers forget about the
trath and creale a theory that they think
they can sell. Naturally, this beging the
percolation of all thosé thoughts that law-
vers should have from the beginning about
perjury,’ suborning pegjury, obstruction of
justice and interfarence with govemmen-
tal administration.! Reviewing the Canons
of Hihics and the ABA Standards For The
Defense And Prosecution Functions® is
critical at this juncture, remembering that
the theory of your case has to be bought
hook, line and sinker by the cops or agents,
the prosecutor, maybe a grand jury or

At -

T homas F. Liotti, Esq.isa
Tﬁartner in his own firm located
in Garden City, New York. He is
President of the New .Yo;'k State:
Associélion of Criminal Defense
Lawyers and Immediate Past
President of the Criminal Courts
Bat Association of Nassau County,

worse yet, a petit jury." ‘Chances are if
you are not buying it, no one will, What
is important here is not what pleases the
client, but what is truthful and wil] work
best with the aforementioned players. As
the client’s story In unveiled, it is impor-
tant to avoid inconsistencies. Many
rehearsals should be performed before the
curtain goes up.

Bad lawyers work in a
vacuum. Good lawyers remember they
are just lawyers and that they need clini-

- = ——— - Some lawyers-think that-it —cjang to heip-thenrin interviewing cliexts, -

assist in juror profiles, juror demograph-
ics, juror surveys, voir dire and other
related matters. Lawyers need help from
real people.

So, in developing a
defense, a lawyer considers “MOM"—
a/k/a Means, Opportunity and Motive.
Is the crime a malun prohibitum crime
or does it require mens rea? Is the cli-
ent ratjonai? Did the client act in good
faith? Was the ciient capable of form-
ing a requisite intent at the time of the
commission of the alleged crime? Does
the client suffer from a mental disease
or defect or an extreme emotional dis-

-

i
turbance? Does your client have a drug,
alcohol, gambling or some other disor-
der? Is your ¢lient taking medication?
What type? Check it out in the Physi-
cians Desk Reference (PDR). Lawyers
consider the psyches of their clients and
what this means for their defenses. Some
will literally do a diagnosis of their cli-
ents in DSM-1V (Diagnostic and Sta-
tistical Manual-IV}." Lawyers should
not practice medicine or psychelogy, but
they can get quite good at superficially

“evaluating clients medically and psycho-

logically, and should consider using this

source until a real analysis is in place.
Observe  your client

closely. For example, in the case of one

' client, after interviewing him for thirty

minutes, I noticed he was very red, par-
ticularly around his-shirt collar. His rad
corpuscies seemed to be saying, “let me
out of here.” T convinced him that he

should humor me by allowing me to take .

‘ False Cleims Act, 31 USC § 3729—
False or fraudulent elaims for payment ar
aﬁprovuf pursucit ko udqovernmenf confrael.
This <an be brought under Civil Achions for
False Clalms, 31 USE § 3730, The Aftorney
General may bring civil actien under this
section against a person violaling 31 USC §
3729, This requires the Government ta. mest a
less rigorous burden of proof then under the
Criminal Secticn, The defendant may also
face a private lifigant in a civii suit undler the
False Claims Act, 31 USC § 3730 {1988] , -

¥ It somafimes helps to do soma “fire”
reading. | occasionally ge back fa review the
trials of Clarence Darrow for inspiration. See,
generally, Weinberg, Arthur, Afterney for the
Damned, Clarence Darrow on the Courtroom,
University of Chicago Press [1989).

8 Saa, generulﬁ, Pamela H, Bucy, White
Coflar Crime And T¥1e Role Of Defense
Counsel, 50 Ala. Law Rev, 226 (1989),

7 Perjury generally, 18 USC § 1621,—
Having taken on oath that he will testify or
depase to what is true, willfully states or
subscribes any matter which he does not
believe ta be frue, Punishment is a fing of
$2,000 or imprissnment of nat more than five
{S-yaars; orboth, - - —— - -—- T

% Obstruction of Crimingl Invastigations,
18 USC § 1510. .

? ABA Standards for Criminal Justice
Prosacution Funclion and Defense Funclian,
Third Edifion, American Bar Association,
Criminal Justice Standards Cemmittes,
Criminal Justice Section {1993].

See Gershman, Bannett L., Prosecutorial
Misconduet, Clark Boardman Company, Hd.,
New York, Mew Yark (fWBé]. The Standards
are reprinted as part of the Appendices.

'* Gerstenzang, Peler, Small Time,
litigation Magazine, Summer, 1992, This is
an excellent arficle giving the defense insight
inte-how o prosacuter must think and
negofiate, In shor, what is persuasive and
what is not, )

' Diognastic and Statistical Manual of
Menlal Disorders, American Psychiatric
Associaiion, [DSMIY 4th Edition 1994)
Washingfon, DC {1994],
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his pulse rate. We did this twice because
I could not believe the readings. Each
time, his resting heart rate was over 150.
He was taking many different types of
prescribed medication and also drinking,
He had been in this condition, daily, for
years. He was about o explode. We got
him clinjcal help and because of it kept
him out of jail,*
b. The Interview

Law Schools now offer
courses on irterviewing, It is an art form,
not a science. They tsach how to gain the
client's confidence and how to get infor-
matian from the client. The focus of these
courses tends to be in eliciting informa-
tion or at least, the client’s version of the
facts. In other words, a straight interview,
This is useful as an introduction to the
world of client contact.

This is no doubt helpfut,
but it does not really explore what law-
yers dc. These courses more aptly
describe, perhaps, what psychelogists or

" other clinical professionals-do. As the

defense theory of a caseis taking shape,
lawyers should function o a need to know
basis, sometiies not eyen picking up a
pen-except for pedigres information, Even
that should not alvays be complete, espe-
cially in the early phases of interviewing,

T What lawyers need o do is
consider the process of interviewing as an
important, integral part of their work,
Initially, it may be important o simply sit
with the client, taking few notes. Recently
in one of our homicide cases where a grand
jury returmed No True Bill, I determined
that the client, a young man, would be bet-
ter interviewed and prepared for his grand
Jury testimony mostly, by a younger Asso-
ciate. It worked. I was the architect of the
defense theory. T worked on the initial
interviews and intermittantly’ thereafter. T

~directed the crime scene investigation

which enabled us to use photos, measure-
ments, 4 video and diagrams Tor a recon-
struction consistent with our defense theory.
It also appeared that our client, due to
trauma of the event, might have been block-
ing out key aspects of it. Hypnosis helped
to elicit some of the missing, key facts,
However, itis important to emphasize that
these interviewing techniques must proceed
gradually, and in some cases perhaps with-
out an attomey’s advance knowledge. In
the case of hypnosis, for example, it may
be more usefl to learn of a clisnt’s sub-
mission to it after the fact, particularly if it
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has been useful in fostering recall or recol-
lection of events, Naturally, this too
depends upon whether the recollection is
consistent with the deferse theory.

All of this leads up to a
client's grand jury testimony. ¥ We prepare
the client to give a lengthy, hopefully
uninterrupted namative, Next, wa prepare
the client for the harsh questions that may

. be asked. Answers are reviswed for their

legal and social acceptability, That is, the
answer may be legally correct, but will it
be sacially acceptable to the Grand Jurors,

. Are you representing an
individual or a corporation? Is there 2 need

for additional counsel? What i the scope

of the refainer and engagernenit? Generally,
the corporation provides counsel ‘to all
witnesses and targets, Counsel can share
information and provide a unified defense.
They should also consider executing & joint
defsase agreement.” Are you going to
recommend or even hire co-defense counsel

" for others?* How do you select these

attorneys? Have you worked with them in
the past? Will there bé loans made in ficu
of direct payments? To what exteqt, if any,
will your escrow account.be used? Will
there be separate joint defense agreements

-or one agreement for all defendants? Will

agreements be oral or writien? Will thete
be an acknowledgment that not al} interests
are identical or even in conflict with ane
another at various stages? What phase of
the case does the agreement cover? If 4
party to the agreement wishes to withdraw,”
what notification is required to other
counsel? Is there any protection of infor-
mation in the event of withdrawal? Is the
agreement enforceabla??

If the corporation is going
to take the bulk of the blame, what are
the consequences for it concerning

_licensing, fines and_other penalties M T

the corporation pleads, can the individy-
als avoid liability?

1% Lawyers whe wish fo practice
"oroseculion avoidance” fec niquas, need to
have & good medicallegal library at their
d]sposuﬁ For starters, a good dictionary is
useful. Consider Schmidt, J.E., M.D.,
Attorneys’ Dictionary of Medicine and Word
Finder, Wusirated, Mathew Bander (1984). i
yaur case involves drugs or medication, you
mdy want to consider a sourcsback for
background such as: Uelmen, Garald F. and
Haddox, Yictor G., Drug Abuse And The Law
Sourcebaok, Clark Bonrdman Company, Ltd.,
New York, Mew York (1986}, n order fo
develap an aulline for your cose of possible
fssues fo consider, you may want to have af
your fingertins @ general crimingl investigafion
lext such os: Qsterburg, James W. and Ward,

\
Richard H,, Criminat Investigatian, A Method
For Reconsiructing The Pas), Anderson
Publishing Co,/Cincinnati, OH (1992},

"3 Diamond, nhsrent Problems in the Use
of Pretrial Hypnosis on o Prospective Witness,
68 Calif. L, Rev. 313 [1980),

" If you must prepars your client for o
grand jury, an excallent resource for that
preparation is Murrell, Dan S,, Editor Release -
#12, The Grond Jury Project, Inc. of the
National Lawyers Guild, Representation Of
Wilnesses Befors Fedaral Grand Juries, Third
Edition, Clark Boardman Callaghan {1993},

¥ joint Dafense Agrasmenti—Procedurs
and defendant's protection, set forth in United
States v. McPartin, 595 F.2d 1321, 133437
7th Cir., 1979). '

Goralick, Grand Jury Rspreseniation,
1984.Trial 20, Joint defense agreements
enable defendants 1o increase the amaunt of
information they have to prepase their case.
Thesé agreemants make sure that of
defendants krow that their codefandants are
fot ceoperating with the government.

nited States v, Schwimmer, 862 F.2d
237, 243 [2d Cir., 1989), dtorney-cliant

Privilegs prafects. statements that o reprasented

party makes fo another parly's lawyer pursuant
to a “Joint deforise effort or strategy [that] has
heen decided upan or underfckEnL the
parties and their, respective.counsel *

BNA Criminal Practice Manual, p. 21:
601-28~—discusses the advantages,
disadvaniages; and ‘govarnmerit objectives
regarding {aint defense agreements. This aiso
includes a bibliography on various arficles |
writtan on rhe'sugiact. o :

.. " Prasaculion of enterprises by goin
cfter benefactors: in ra: Sﬁargef, 42 F.gd
61, 63 n, 3 [2d Cir. 1989). The fact that o
lowyer hag multiple clients inno way implies
cannection among them. If appellants
consulted with an afforney as & group rather
than as individuals, .the evidence would have
been probativa of conceriad aclivity among
the severcl clients. Id, at 64. In United Sictas
v. Simmons, 923 F.2d 934, 949 {2d Cir.
1991, the Disirict Court praparly adrmifted
avidence of a lawyer's repressniaficn of
multiple members of the Mcnsanto Crew.
Evidence demonsirated that Peter Monsanto
preferred that appellants use Parf as their
aitorney and that he made benelactor
payments to Post on their behalf. These facts
alone crecled a suspicion that appellants
were somehow linked, o

Unitedd States v. Castafland, 610
F.Supp, 1151, 1160 (S.D.N.Y.1085)

When othar suspiclous circumslances are

prasent, the decision of a number. of persons. . .

to retain the same lawyer may be probative
ef an assaclation ameng them.”
7 Tague, P.W., Muﬁ
Targsts and Wilkesses During a Grand Jury
inveshigation, 17 A, Crim. 1, Rev. 301 1980).
'* Gien the government investigates a
whita collor crims by a grand jury subpoena
duces tecum for business records, Businass
records pose o significant problem for
individuals that are criminally implicated by
the Information contained |

ipls Reprasentation of

i such racords
because the privilega against selfincrimingtion
cannot be vicuricu:ﬂy asserted, A collective
entity, such as a corporation o partnership,
as no privilege against selfincrimination and
must praduce documents properly
subpoenced. See, Braswall v. United Siates,
487 U.5. 99 [1988). Documents that are
voluntarity made are afferded no Fifth
amendment profection. Id. However, the act
of production may have some communicative
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Ls it anticipated that others
are likely to cooperate with the Govern-
ment?™® Will they do so with or without
immunity 7 Will ‘there be a poffer or
“Queer for 2 Day” agreement? Who are
the pure witnesses? Identify targets, sub-
jects, complainants’ and witnesses! Who
are the insiders and outsiders likely to be
called? What is the best deal for your client
with and without cooperation? Will there
be a composite deal for all defendants or
just some of them? Will the deal hind
other prosecuting offices, state and
federzl? Will it bind other departments
and agencies? What are the risks and
rewards of discussing potential coopera-
tion or deals with the client; his family;
co-counsel and the prosecution? What is
the paper trail of evidence leading to your
client? Are.there tapes? Are they admis-
sitle? Will minimization hearings have to
be held? Is your client implicated?”

Shake the case out! Ignore
conventional thinking! Turn it upside
down, over, under—look through it! I_mag~
ine worst case scenarios! Offer ideas that
others have not considered! Who are the
“rats” and “snitches”? Who are weak and
strong?® If you are representing 2 profes-
siopal such as a stockbroker, lawyer or
medical doctor, what administrative
and/or disciplinary proceedings might be
invalved? Are there records available from
those proceedings?

Very often criminal investi-
gations are coupled with civil cases” Thus,
it is impertant o0 assess the client’s liabjl-
ity civilly as well as criminally.® Mors-
over, what is the likely impact on his civil
case(s) of the criminal investigation? For
examnple, if the client takes the Fifth
Amendment in a grand jury, does that cre-
ate an “unfair inference” in the civil cage??
To what extent, if any, do the doctrines of

‘aspects et are the equivalent of sslf.
incrimination and may be profected. For
instance, the act of producficn may be
testimanial if the act of production
Suthenficates the evidence for the prosacution.
3es, Fisher v. United States, 425 U.5, 391
11978). Recently, in In re Grand Ju
Subooeng Ducas Tecum, | F.3d 87 9093
(2d Cir. 1993 an individual's personal
calendar had fo be produced because there
was no compulsion in the statemenis
contained within the decument. The contents
of the documen: were volunlarily created.
However, you may recommend io vour
client that his business records, If not nesded
o0 @ daily basfs, should he kept af your
offica. When this is done, these recards are
mot subjected to o search warrant because

&y are not on the premises that is subjectad
fo the search. See, ,Eel Cohen, f5 There

‘Sanctuary’ for a Client's Racords at @
Llawyer's Office, New York Law lournal, May
10, 1994 @ 1. While no lege! impediments
restrict prosecufors from issuing searc|
warranis of lawyer's offices, presseutors are
enerally reluctant o obtain such warranis, .
'?he fact that the records are kept at a
lawyar's office dogs not immunize them from
o subpoena ducas tecum. Siill, the mare
prudent course Is to stare the recards af the
attorney's office because'this assures the
racords will remain infact, It s *most
convenient, most likely to avoid spaliation or
slickyfingared emgloyees and mast likely 1o
avoid preduction Ey means of o search,” id.

1% Monrce Freedmaen, The lawyer Wha
Hates Snitches, The Champlon, April, 1994 @
25:27, "Arranging for a criminal defendant 1o
becoms an informer~—a/k/a—a “rat *
“snitch” or “rollaver”-~is morally an sthically
offensive o me’ scid Barry Tarlow, Esa. who
was quoted in Freedman's article on qufed
States v. lopez, 989 F.2d 1032 (9 Cir,
1993), where Tarlow refused to régresent an
informant, Freedman went on 1o wrila “Tarlow
has a deep sense of repugnance about
informers, and that is Tarlow's palicy, Before
being retained by the client, he makes his
position clear, \'nrorrning his clieat of the
potential disedvantages of retaining him.”

 Often, prosecutors will oifer infarmal
immynity as a method of obigining withess
fastimony. This forgees the need Ie ablaln o
court order compeﬂing the testimery. Informdl
immunity Is granted by way of a lstter
promising Immunily in exchange for testimany.
See, Sullivan, Informal immunily Agreamsnts:
A Trap for ihe Unwary, 7 Whits Collar Crima
Reportsr Ne, 2 February, 1993. Whers
immunily can cn!ﬁ be granted by inveking a
statute, it cannot be granted by court order or
at the discretion of the proseciiars. Thers is
no such thing s “constructive” immunity, See,
United States v, Dos, 445 U.5, 605 {1944),
A defendant is act afforded the same degree
of prateciion under an fnformal immunity as
under a statutory immunity. Informaf
Agreemants, supra.

N See, Kastigar v. United Slates, 406
U.5. 411 (1972]. The United States con
compel testimany from. an unwilling witness
wha invokes the Fifth Amendment privilege
against compulsory selfincriminalion b
conferring mmunity as provided by 18 USC
6002 "Onced[u] defendant demonstrates that
he has testified, under a state grant of
immunity, o matters related to the Federal

raseculion, the Federal autharities have the
Eurden'aF showing that their avidence Is nat
fafnted by establishing that they had an

* Independent, legitinate sourcs for the

disputed evidence.” Jof, at 460 uating
Malloy v. Hogan, 378 U.S, 52, 79 [1944).
ee also, Trimiaw v. United Stafes, 9
F.3d 1389 (9th Cir. 1992, many differant
agencies are invesligoting a defendant’s
actions, information inferfwined will not make
it impassible to cradle a clear history of what
information has been obicined through which
sources, Including defendant's testimany
befors the State Grand Jury.,
% The Freedom of Informatior Act, 5 USC
§ 332, provides that any person has o right
of access to fedsral agency records with
respect lo a stafe criminal matter, See,
enerally, Note, 14 Am. Crim. L. Rev. 73
ﬁ‘??é] . Government agencies gather
information that may be helpful I a criminal
defendant. The availability of such racords i
limifed by a tote! of nine exemptions and
three special law enforcement record

18 USC § 1964c) éwsm; c

_held that imposing excessive civil penaliies

excluslons. See, 0.q., Nadler v. United Stafes
Department of lustice, 955 £.24 1479 (111
Cir. 1992}, The Supreme Court has hefd that
“rap shasts” are not accessible in a criminal
Investigalion because it would constitute an
unwarranted invasion of privacy. 5 USC §
S2206){7)lc} [1988). United States Departmant
of Justice v."Reporters Commitiae, 489 1.,
749 (1589]. -

Recently, Altorney Gerigral Janet Rang
issued o memo stating that the Juslice
Repariment will-have o presumption of

isclosure and will encourags agencies lo
make disclosures of tachnically exampt
infarmalion whenever possibla, 7 BNA Crim.
Prac. Man. 510 {I?‘?f} ,
® G, Gardon liddy Seeing the Glare of
Fome —| den't know ‘of any Amarican who
was raised by his parents o be a snitch or 1o
admire tatile tales.” Proprisly to the United
States Internatianal, July 27, 1986,
™ For instance, the Sherman Act, 15 USC
§ 1.3, 15, 15() [1988) (anfitrust]; the
Inlernal Revenue Code, 26 USC § 7201
[]988{,‘ ths Securities Act of 1933, 15 USC §
774 {1988); and RICO; 18 USC § 1941.
1968 (1988 and Supp i 1991]. The
defendant faces ither g gavernment agsncy
or a private liligant. See,'the False Claims
Act, 31 USC § 3730 [1688),
= “Citizan sul's” are brought under RICO,
?eun Water Act,
88}. The liabilities your
client may face are the payment of restituton,
31 Usc E 3.72‘?(3] %Brﬂ'yulse Claims Act);
remediation, 42 USC § 9662 {1988)
[CERCLA); fines, 31 USC § 373¢ (False
Claims Actl; and forfailure, 15 US §11
(1988] |permitfing seizurs of property for
violating antitrust laws). ‘

The attarney must be aware tht the
government may use a civil sult as a
subterfuge for & eriminal investigation. For
instance, when o client faces the IRS in a civil
suit, the IRS must shew that it has nat referrad
the ¢nse to the Department of Justice, The
Suprema Caurt has held that such suits were
nol intended to expand the D.0.).’s discovery
Bower. Ses, United States v. [aSalle, 437

5.208; 31113 {1978), -

Generally, @ civil acticn does not
Prevent a successive criminal prosecution ond
vice varsa, United Slates ex. re, Marcus Hess,
317 U.S. 537 {1943}, However, iF the civil
action is used as o punitive measure or gs
detarrant punishment, instead of remedial
compensalion, double jecpardy may bar a
subsaquent suit. In United States v, Halper,
49G L8, 435 (1989), the Supreme Court

33 USC § 1345 |1

after a criminal conviction of the defendant for
ihe same offensa violated the Fifth
Amendment's Double Jeopardy Clause.

7 i client tekas the Fibh Amendment in a
criminal case, does that create an unfair
Inferencs of quitt or presumplion in a
concurrent civil case? “The Court is authorized
fo draw an inference of guilt, In this civil
proceeding, from o claim of privilege.” Vasey
E?Teggy]v. Doherty, 120 Misc. 2d 721, 722

3],

A sellincfimination claim that protecis a
defendant in a eriminal case coes not apply
in a civl case. Marine Midland Bank v.
Russo, 50 N.Y.2d 31 {1989). The jury is
allowed to draw the strongest inference of
guilt ageinst a defendant that oppesing
evidence permils onca the defendant invekes
the Fifth Amendment in a <ivil case.

A Judge may charge the jury that they
may draw an unfavorebls inference kom the
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collateral estoppel and res judicaia apply?®
In other words, if the client asserts immu-
nity or makes an admission, even in the
protfer session, is he collaterally estopped
from denying his culpability in a civil
case?™ Should a civil case be used as a
collateral discovery device?

The Double Jeopardy
Clause of the Fifth Amendment to the
United States Constitution guarantees that
no person shall “be subject for the same
offense to be twice put in Jjeopardy of lifa
or limb.” The purpose of the Double Jeap-
ardy Clause is to prevent successive
prosecutions after an acquittal.

Doubie Jeopardy is not 2 bar
to a subsequent state prosecution of a

defendant following a federal prosecution '
for the same set of operative facts.® How-.

ever, several states have ruled that a gubse-

quent state prosecution is barred unless the

stafe intefest on state law grounds is differ-
ent from that under fedaral law.’' In Péople
v. Helmsley? the ‘court held thar H8ince

the acts charged in the ‘state indictment-
either could have been alleged in the federal °

case, or were actually charged, all. of the
subsequent counts sheuld have been barrad
as. constituting part of the same ‘criminal
transaction”...” It is permissible for a
federal prosecution to follow a state
prosecution involving the same condugt.™

. The petite policy is a
voluntarypolicy that bars a successive fed-
eral prosecution for the same act or acts
which were already prosecuted under state
iaw grounds. This policy was announced
in 1959 by the Department of Justice in
Petite v. Unised Stares. There must be a

“compelling reason” for the subsequent

federal prosecution and there must be

approval for a second prosecution by the

Assistant Attomey General, % o
A defendant cannot com-

__pel the government to. follow-the-petite -

policy.”” The petite policy is only an
internal guideline for the exercise of
prosecutorial discretion and does not cre-
ate a substantive right for the defendant
which he may enforce, and it is not sub-
ject to judicial review,® To fold the policy
legally enforceable weuld be to invite the
Attomey General to “scrap it However,
the doctrine of collateral estoppel has been
used by the Supreme Court to limir the
government’s ability to harass a defen-
dant by a series of separate prosecutions
for crimes which have an overlap of
elements.® Aside from the overall,
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subsequent prosecution being imperiled,
counsel should consider whether alements
of it may be barred by this doctrine,

¢. A Review of Legal
Deferises

Good faith, Justification,
mistake, renunciation, alibi, psychiatric
defenses, ignorance and nog intent may
all be ultimate defenses to he explored,
to one degree or another,

You need to consider
commen law and statutory defenses,
Other defenses such as attacking the
victim, or the vietim did it, or a co-
defendant did it, or still other defenses
such as confession and avoidance, a/k/a
entrapment, should be reviewed,

Is your client physically
and/or psychelogically unable to
proceed? This defense has worked well
for Harry Helmsley, Clark Clifford, Joo
Bonanro and many others.*

use of the‘frfvi[eg'e ina civil case. In .
Bikawicz Austin. v. United States, 113 5. C1,
2801 {1993}, it was delermined that

- profactions associaled with eriminal cases

may apply to civil forfelture proceedings if if
fs 5o punitive that. the praceedings must
reascnably be considerad crimingl, -

_ United Siatas v, Stewart, 1994 1.5,
“App. Lexis 5239, aven if the District Court

relied on evidence Ihat o defendant hasdsiven

immunity in a criminal procesding to fin
probable causs in a subsequent civil forfeitire
proceeding, the error is-harmless.

 Whether your client shouid invoke the
Fifih Amendmant Is one of the mast diffult
issues youwill fuce in a parallel aivil and
crimina! proczeding. This decisian is fact

ependent. For instance, your dlient's
company may have collupsed or he has
alraady been fired. In this instance, your only
concern will be the self-incrimination
implications in the criminal prosecufion, Ses,
Andrew Levander, Fifth Amendment and
Faralisl Proceedings, New Yark Law Journal,
May 5, 1994 @ ]g Delay his decision as
long as possibie. Yoy can attempt “to seek a
stay of civil proceedings pending a crimingl
investigation or indictment.” 1d, cifing SEC v,
Fower Securities Corp., 142 FRD 327 L. -
Col., 1992). Advdnages to invoking the Fifth
Amendment in a civil proceeding s that the
government will nat obiain "q devastating
admission o a crucial link or lead, such as g
bank or brokerage cccoupt, lelephane numbar
ar name of a close Friend or ralative.” I,

% I the criminal and civil aclians derive
from the same sef of facts, the colloteral
eslop@el dostrine may cFfect the outcome.
See, Uniled States v, Wight, B39 F.2d 193,
195 {4th Cir, 1987) [plea of guilly in criminal
aclion estopped defendant from o allenging
subsequant g;rfeiture action in a civil case
arising from the same set of facts). You should
always keep in mind that an adverse
fudgment in o civil action has no effact on a
subsequent criminal action bacause of the
highe burden of prof in the criming] action,
See United States v, General Dynamics Carp.,
828 F.2d 1356, 1361 n. 5 {%th Cir. 1987{]

2

United Staries v, DiBona, 414 F, 'Su‘pp‘
40 [ED. Pa., 1989) jwhere corporation's
cfficers had pleaded guilly to violafing False
Claims Act in eerlier criminal proceeding,
corparalion was collclerclly sstopped from
denszn liability in subsequent civil sulf].
? generafly, a prior civil judgment will
nat be given collateral estoppel or res .
judicalc effect in subsequent criminal .
proceedings, In One [of Cut Stonas and One
Ring v. United States, 409 11,8, 232 [1972),
the defendant was acquited of criming
charges of defrauding Ihe Uniled States.
Follawing acquittal, the Governmant instifuted
a Civil forfeilure acticn, The Court held that g
ifeiture was not barrad by o pravious
criminet acquiltal. The diference was that in
the civil case the Goverament did not have fo
prave intent, as it did in the crimingl case.
Additionally, the differant burdens of praof
did nei bar the subsequent civil proceeding
against the defendont, ‘
0 See, Bartels v, fifincis, 359 U.S. 121
(1959) :
N See, People v. Cooper, 247 N.W.2d
866 [Mich. 1578)
%% See, Pecple v. Helmslay, 170 AD.2d
209, 566 N.Y.5.2d 223 {1991) .
0d at 235 _
¥ Seq, Abbate v. United States, 359 1.5,
187 (195%) and United States v,
Abguinousscﬁem, 762 F.2d 906 (2d Cir.
1984).". Co

¥ See, Pelite v. United States, 361 U5,
529.(1960).. o
& See, Rinaldi v, United Slales, 434 US.,
24N.5{1977]. -
3 Sae, United States v: Mirchall, 778
F.2d 127 (7th Cir. 1983).
 Seq, Ashe v, Swenson, 397 U.S. 434
1970]. . :
¥id ot 71.
 See, Ashe v, Swenson, 397 U.5. 436
970). o
“ -New York low journal, p. 1, Decamber
1, 1993, “Manhattan Judge dismissed
charges against Clifford anrk citing his
advanced cge and hedlih yesterday.”

Judge Dismisses Charges Against Clark
Clifford; BCCH Racerd to be Sealed, "Justica
John AKX, Bradley of State Supreme Court
agreed Tuesday wilh both the dafense and -

rasecutors; saying Chifford’s ‘oge and il
Eec:hh pravent Kis%eing brought to trial.” The
Legal Infelligence, Dacember g, 1993,

United Stafes v. Harry Halmsley, 941
F.2d 71 (2d Cir. 1991), New Yark Law
Journal, June 11, 1993'@ T—*Sodthern
District judge Thomas P. Griesa yesterday
recluced Leona Helmsley's four year fax

- evasion sentenca:..cifing the kotel operdtgi's -

age, 72, and her hushand Harry's poor
health.” The charges agalinst Marry Helmsley
were previously dismissed due to his infirmities,

United States v, Persico, 621 F, Supp.
842 [S.D,N.Y. 1985)—defendant Thomas
Dibelle maved for ¢ severance, pursuant fo
Rule T4, an the ground that the kia! of his
indiciment osedgu risk to his life that
outweighe:flhe Government's legitimate
interest in o fair and speady disposifion of the
pending charges. The Court concluded that
“Dibella’s health precludes his being iried af
this tme," Id. ot 875.

United States v. Saleme, 637 F, Supp.
329 [S.O.NY. 1986}—Joseph Benanna
refused fo answer a subpuera fo be
questioned af o depasition because he
needed the deposifion o be in o "hospital fike
seffing” in Tucson. ., ol 330 n?. The Court
granted Bonanno’s raquest,
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Do you have a doctor or
tearn of medical experts who will verify
your client’s incapacity?

If there is an identification
issue, do you have an expert prepared to
testify as to the subjective nature of the
identification process and why it was
flawed?*2 Whether your jurisdiction and
Judge permit this type of svidénce is
largely incorpural. If the prosecutor he-
lieves he or she has a hole in their case,
this may be useful in negotiations.

If your case has a confes-
sion or admission, corporal or otherwise,
it may be useful to obtain your client’s
medical and school records. They may
be admissible as an exception to the hear-
say rule at trial.** They can certainly be

offered to Grand Judes and Judges duc--

ing preliminary, bail ard suppression
hearings. In one homicide case, I ob-
tained mty client’s school records which
revealed that he had a 69 10 and a first
grade reading level. A psychiatrist testi-
fied that he could not understand
Miranda warnings unless carefully ex-
plained and paraphrased. They weren’.
Medical records revealed my client’s
poor eyesight. He did not have eye-
glasses when he was allegedly shown a
rights card. The Appellate Division re-
versed his intentional murder conviction,

No MOM. No means, no
opportunity and ne motive. What about
it? Where is the prosecutor’s weak spot,
their Achilles Heel? ’

.Senseless, meaningless
street crime seems ever pervasiva in our
society. In both sitreet and white coliar
cases, the defense should exploit the fact
that there may be no economic benefit
or gain to the defense, hence no motive.
This can be shown either matter-of-factly
or sometimes with the aid of forensic
accolntants and other experts where the
transactions are more complicated,

d. Other Forensic

Evidence

Cpinion letters and reports
are useful. They can sanitize and legiti-
mize the alleged actions of your client,
particularly if they were received prior
10 the alleged, untoward or suspicious
conduct. I have used then on everything
from ineffective assistance of counsel
cases 10 commodities trading cases. They
can exonerate or mitigate your client’s
involvement. Their reports can be voln-
minous, but they should be from highly

credible, well credentialed sources that
a reasonable person, such as yaur client,
might rely upon.

If your client has the.

resources, you should consider rétaining
all of the eredible experts that you or the
progecution might hire. This has to be
done quickly. There are several legal
services that can provide you with the
names of experts. Ask your colleagues
about them, locate trenscripts of their prior
testimony. Lock out the prosecution!

Although obvious to some,
it is a point often overlooked, but you
should use polygraph experts. Some
prosecutors place great reliance upen
them. If you can find out who the
prosecution favors as an cutside polygraph
expert, approach that person, Again, check
them out with. other defense lawyers, If
they can be trusted, retain them. You may
also want to have your client tested first
by a more friendiy polygraph expet.

IF your case involves hand-
writing, there are just a few clagsic taxts
in the field which are quite old, but still
the best sources. Read them, learn about
handwriting inside and out. Prepare for
cross; but preliminarily be prepared with
your experts to show the prosecution why
the handwriting does not match up. Your
expert can give you blow ups or other
demonstiative evidence, that may per-
suade the prosecution that their evidence
is weak, You may also wish Lo consider
cultural defenses, usually weak, but often
limes ip tandern with another defense such
as appropriate testimony on handwriting,
can be useful. For example, if your client
is an Asian American, schooled in China,
who is accused of signing credit card
receipts, your expert may testify that hand-
writing in China is calligraphy. Calligra-

_phy is considered an art form where

Masters spend years trying to Jean and
replicate common forms and symbols,
exactly and uniformly. When some Asian-
Americans first learn English script, they
do so by employing the same methods;
to wit: tedious and exacting replication.
Thus, the Government's exhibits could
have been signed by any number of
Asian- Americans, all schooled in the
same style of penmanship since thera is
little or ne diversity among handwritings
in certain ethnic cultures.

Similar arguments, not
cultural, can be made for fingerprinting
and ballistics. You may wish to consider

confronting the prosecution Wwith your
experts early in tli€" case. Their reposts
can always be bolstered later, but you
may succeed in getting early discovery
of the prosecution's experts, a critique
of your experts and lastly, your experts
may be persuasive,

In like manner, DNA,
blood -grouping and blood experts may
disprove your client’s culpability * Wire-
tap, linguistic, or coding experts as well
as interpreters may report that the Gov-
ernment’ s translation is wrong, A spec-
trograph expert may report that it was
not the defendant’s voice on those tapes.

It is difficult to secure dis-
covery from medical examiners and au-
topsies. I have offered to have my own
pathologists, toxicologists and medical
examiners present during autopsies, gen-
erally without much success. T have been
more successful with orders of exhuma-
tion. I have also been successful in learn-
ing eardy the results of an autopsy by
calling up the medical examiner or speak-
ing with him over a few cocktails. Re-

member, Medical Examiners are not

supposed to be agents for the prosecu-

tion. They are municipal employees and

“? Soe generally, Wal!, Patrick M., Eye-
Witness Identification In Criminial Cases,
Charles C. Themas, Publisher {1963).

" On the fssus of advancing ultimate
legal issues o prosecutors as part of the pre-
charging negaliations, the recder may wish to
raview Guir:f?aﬁnes For The lssuonce Of Search
Warrants, published by the American Bar
Assactation, Criminat justice Secficn {1990},
This one volume oamphlet presents the entize
legal foundaticn for lﬁe proper issyance of

"search warrants. Again, rather than heing

embarrassed, your prosecutor may wish Io
concéde the ilegalily of a warrant, arrest
and/er search. .

“Fad. R, Evid, 803 (4).

“ For instance, an accourtant can be
helpful if hired as‘an expert early in the
procesdings. Communications made by the
client to the accountant may be prefacted by
the atiorney-clisnt privilege if ths chtomey
makes it clear, in writing, that the accountant
Is an expert being refained only io assist tha
attorney. Such precautions will bar the use of
the accountant es a prosecutorial wilnass.
Sae, Kovel v. Uniled States, 296 F.2d 918
(24 Cir. 19411 .

43 Probably the best DNA materials
availeble wera assembled for an NACDL
seminar in Washingten, D.C,, March 14.17,
199C, The maferlals may siill be available
through MACDL, See Scheck, Barry C. and
MNaufeld, Peter 1., The Firsi Nationa! Defense
Sympesivm On DNA, Undersianding,

hatlenging And Conirofling The New
Evidence Of The 90's, 3 vols,, sponsared by
the Nafional Association of Criming! Defense
Lawyers in cooBerction with the National
legal Aid and Defender Asscciction and fhe
National Criminal Defense Collega.
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doctors whose salaries are paid by you.
They should give you as much coopera-
tion as they give the Prosecutor. I have
also learned vital autopsy details by asking
my medical experts to confer, informally,
with the Government’s. Sometimes a
“friendly,” off-the-record conversation
among fellow professionals can produce
2 mountain of helpful information.
Obtaining the often destroyed or misplaced
dictation or Medical Exarniner's notes can
be useful. I did admire the fast work of
one lawyer who avoided an autopsy by
arranging for the body’s immediate trans-
fer to Tahiti where it was promptly
cremated and the ashes dispersed at sea.
e. Do Not Join the
Conspiracy
: Criminal defense lawyers
always worry that their clients will not
have enough money to interpose a proper

defense so they wind up doing more than.

they should.: Aside from being lawyers,
they become psychotherapists and inves-
tigators. The importance of having a
highly competent, licerised and bonded
investigator or investigation tearn in place
at the earliest possible moment cannot be
overly emphasized. Investigators not only
survey the crime scene ‘and locate miss-

ing witnesses, but they can also be useful

in instituting electronic counter-measures,
such as discovery and removal of wire
taps and video surveillancs cameras.

Some investigators need o

be de-energized. I recall one who of-
fered to bring his electronically equipped
attache case to a meeting, He then sug-
gested that we leave the room while our
adversaries remained behind to be tape
recorded by the activated attache case,
While 1 appreciated his enthusiagm, he
did have to be told that this was eaves-

dropping and 2 crime.’” Therefore, this

could not be and was not dofie,”

retained prior to your client’s arrest or

immediately thereafter, or at or before -

your client’s business is raided, it is most
importat to repress some anthusiasm so
@s to not inadvertently join- the
conspiracy or the enterprise, or to aid or
abet it. For example, your clients are
rnning a se-called “boiler room"” out of

Miami. They might refer to it as a

telemarketing concern. They have mailed
advertisemenls around the country which
say: “YOU HAVE JUST WON A
PRIZE” and if you call our 800 number
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you can claim it. In calling the 860 nurm-
ber, sales people manage to pry loosz
from callers their-credit card numbers,
The callers then wind up buying a six-
month supply of vitaming with a book
on nutrition for $400.00. Their prizes ag
advertised, are & Mercedes Benz; a
cashier's check for $2,000.00: a fur coat:
a watch or a television set, When their
vitamins arrive, they come with the prize,
a low end television that cost about
$80.00. The .tota] cost of the package,
with mailing, is about $125.00 to your
clients, a profit of $275.00 per unit,
Millions are sold: A mail frand jnvesti-
gation is commenced. A proactive coun-
sel can recommend a number of things,
seme of which may not be in the nature
of legal advice per se, but might border
on joining the conspiracy: For example,
if counsel knows that not all the prizes
exist, he may recommend that they be
purchased and given away as advertised,
He may counsel his clients on proper-
pilches for salespeople and how these
“calls may be monitoréd to guard against
rogue salespeople making unfair, illegal
and unreasonable pitches. He may also
counsel .his clients to make refunds.
There is a thin liné, and dounse! has to
be careful not to cross over i1 I counsel
giving legal advice .or committing an
overt act in furtherance of a conspiracy 7%
Recently, a well-known

‘and highly respected lawyer from New-
York was censured by the Second Cir-

cuit for interviewing a non-party witness.

without the approval of the witness'
attorney. Naturally, while this certainly
presents the disparity between the way
in which Courts treat prosecutor§ and
the unfair manner in which they treat
defense lawyers, it also should cause al)

of us to at least pause before interview-
~ ing co-defendants or even nan-parties,®
If you are fortunate to be -

Altorneys must be on their
guard to avoid Government “sting"
operations; having extraneous witnesses
present during the interview; not advising
witnesses of their rights and overreaching
employee witnesses.

Too many attomeys do not
use investigators or secretaries ag
components of the interviewing process.
Altorneys need to be aware that they can
become a witniess in a case and therefore
be disqualified if they interview witnesses,®

Attorneys need to practice
law both offensively and defensively.

[

That means that memos to the file or
affidavits from witnesses and staff should
be considered in the context of the legal
and ethical constraints referred to herein,

Rule § of the Federal
Rules of Criminal Procedure provides for
secrecy in the Grand Jury preceedings
on the part of prosecutors and their

** See, Howerd Blum, Gangland: How the
FB! Broke the Mob, Simon and Schuster
(19931,

 interception and Disclosure of Wirs,
Ordl, or Elecironic Communications
Prohibited, 18 USC 82511, IHis o crime 1o
intentlonally infercef:l or endeavar fo intercapt
any wire; oral or electrenic communication
and Infentionally disciase or sndeavor to

lscice lo any person ary contents of any
wire, oral or electronic communication,
Eavasdropping an ard recording

-conversations where nane of the parlicipants

have consented, absent a court order, is o
crime. See, 18 USC § 2517, “While such
matesial might give a liigant a leg up, it
Imalicates basic nofions of legal ethics and
uir play, under certain circumstances, it raises
Eues_ﬁons of fraud™ Arkin, Afteinays, Tape

Recards and Perfidy, New York Law Journal,

April 14, 1994 @ 3, Net oniy s the use of
secrel tape recosders unethical, "it can Jead o
lowyer and client into ‘ariminal waters.” id. In
1974, the Amarican Bor Asscciation, in ABA
Formai Opinion 337, said it was unethical for
lowyers lo secrefly upe canversations,

Y-ABA Made! Rules of Professional
Condyat—Rule 1.2{d)—A lowyer shall net
ceunsel a client o engage, or aaslst o clien),
in conduct that the lawyer knows ' is eriminal
or fraudulent, but a lawyer may diseuss the.
legal consequences of any roposed course
oFgconHUcf with a cliant cmcfmc:y counsal or
assist @ client to muke a goad faith effart to
determine the validlty, scope, meaning or
application of the low.

? See, confra, Memorandim to All Justics
Department Litigatars from Dick Thornburgh,
Alorney General [Thornburgh Memo, June 8,
1989} , wherein the' Dapariment of Justice
seeks authorily to everida state disciplinary
rules (DR7-104) by contactin represanied

arfies. See also, conka, U.5. v. John Gati, &
F.Bd 924 (1993, wherein the Government's
contacts with a co-defandant, Sammy "The
Bull” Gravanc, were tucily apareved.

In re Simels, 1993 EI.S. Dist, Lexis. _
17454 (S.D.N.Y.) interpreling DR-1 O4fA 1
rohibiting aftarney communicaticns with o

"party” represented by an atiomay. A
potential lifigant may be a “sarty” within the
meaning of DR7-104 citing United States v,
Jomel, 546 F, Supp. 646 at 653-54
[E.D.M.Y. 1982) reversed on ofher grounds,
707 F.2d 638 [2d Cir. 1983} . The Court
said “the approgricle practics of attorneys in
criminal cases before this Court is o
stermine if o potential party within o criminal
proceeding is represantad br counsel and
then fo obtain the consent of such counsel
efore interviewing the witness.” Id. at 8.

*0 "Prejudice tc the defendant is he
common result when counsel becomes a
$WOorn or unsworn wilness in a defendant's
cass, regardless of whather the atforney's
fesfimony is excuch!orr or Inculpatory.”
Government of Virgin fslands v. Zapp, 748
F.2d 125, 13839 (3d Cir. 1984]
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agents. Therefore, within the limits
described, attorneys or preferably their
investigators may Speak with Grand Jury
witnesses before, during and after their
testimony. ™ This makes the prosecutor
very nervous because you are finding
out about his secret inquisiticn, You can
attermpt to explain your client's perspec-
tive of the case and the nature of
prosecutorial misconduct or abuse. Aside
from leaming information, the witness
may become friendly once he learns what
the other side of the pancake looks like.®

Rule 6 can also be useful
if there are leaks to the press, Some-
times leaks are made by prosecutors,
agents, complaining witnesses, defen-
dants or even defense counsel, The leak
may then be utilized to portray the Gov-
ermment for what it often is, the evil doer.
It may be used to place the Government
on the defensive. For example, if the
Government has subpoenaed yeur
client's records you may wish to use
Rules 6 and 17 in tandem. Part of your
job is to make the Govemment's werk
difficult, especially if you have a lot of
exposure. Assuming that efforts te
negotiate the scope of the subpoena, time
for production, a custodian, etc., are
pointless, Rule 17 is typically used for
motions to quash subpoenas that are
overly broad. In one instance [ was able
to secure injunctions from state and fed-
eral court against federal prosecutors for
the dissemination of information to the
press. When the restraining orders be-
came public, the press had a field day at
the expense of the prosecutor, Then Rule
17 was used to pare down the more than
orie million documents subpoenaed. The
prosecution was portrayed as being vin-
dictive and unreasonable. Once the Court

_pared down the number of docnments

available to the Government we pro-
ceeded to literally flood the Government
with three truckloads of decuments, I
doubt they were able to even do an
inventory, let alone find the documents
they sought. After two (2) years of try-
ing to piece together an investigation,
the Govermmment gave up—period—no
presentment to a grand jury-—case over,

The late Roy Cohn once
said that if he had been retained to rep-
resent President Nixon daring Watergate,
he would have advised the President ro
destroy the tapes, or destroyed them him-
self, While perhaps effective in terms of

destroying hard evidence, such advice
would have undoubtedly resulted in an
even earlier disbarment for Mr. Cohn,®
te say nothing of an obstruction of jus-
tice charge.™ Moreover, the destruction
would have then permitted many to
speculate that even more dire conversa-
tions took place. It would have also en-
abled a jury or the Congress to infer
consciousness of guilt on the part of the
President.” Thus, this was neither legal
nor appropriate advice. It was danger-
ous for both the lawyer and the client.%

If your client is running a
business in an industry that requires per-
mits or licensing, and he does not pos-
sess either of these prerequisites, you
may counsel him or how to apply for
same. This is legal advice,

You may also advise your
client to file tax retums or amended tax
returns. This is an area fraught with dan-
ger in that an amended return may be in

the pature of an admission.¥” You may -

not counsel your client to not pay taxes
that are legitimately owed. Similarly,
counsel should advise clients to uss le-
gitimate banks, declare income, report it
and deposit all cash:

may unduly complicate a defense or
draw bimself into a conspicacy. For
example, the mere act of being retained
today piaces such hurdles before coun-
sel that many able attorneys are giving
up the practice of law or turning down
cases, The Government is permitted to
seek forfeiture of fees, property and
assets acquired directly or indirectly
through specified criminal activity. Ses
18 USC § 1963 and- 21 USC § 853, The
“Relation Back Doclrire,” as codified by
the Comprehensive Crime Control Act

_.of 1984 provides: “'all right, title and in--

terest in [forfeitable] property...vests in
the United States upon commission of
the act that gives rise to forfeiture, ...”
Thus, the Government-can seek forfei-
ture of property transferred by the de-
fendant to a third party, See 18 USC
§ 1963(c) and 21 USC § 853(c).

The issues involving reten-
tion of counsel are critical especially in
the early stages of criminal investiga-
tions.® Counsel who is surreptitious
about a fee may be perceived by pros-
ecutors as being not too far removed
from the alleged criminal being investi-
gated. While defense counsel may wish

\ . 1
to simply wave their noses at the pros-
ecution, this gesture may not be in the

-client’s best interests. So, counsel may

wish to consider working out fees with
the prosecution’s approval. You've got

U8, v Fayer, 523 F.2d 641 [2d Cir.
1975} and U.5. v, Poppers, 435 F. Supp,
1034 (N.D. Il 1986). Naturally, "c'oucﬁfng"
of witnesses is disallowed,

 Tha witness should be encouraged fo
present and testify concerning exculpatary
evidencs. See, U.S. v. DiNapoli,-8 E.Sd 909
(2d Cir. 1993); U.S. v. Salerno, 9532 F.2d
623 [2d Cir, 1991); U.S. v. Salerno, 112
3.CL 2503 (1992); U.S. v. Salernc, 974
F.2d 321 [1992) and U.5. v. Miller, 904
F.2d 65 [D.C. Cir. 1990). Indeed, counsel or
the wilness may wish lo consider
communicaiing direcly with the Chairperson
of the Grand Jury by ?;Her, including a proffer
as o exculpatory evidence and. documents in
supporl thereof.” ..~ . ]

33 In the Matter of Roy M. Cohn, 118 -
?Q%é?f 15, 503 N.Y.5.2d 759 {1 Dept,

*-Obsiruction of Justics, 18 USC §
1505t s a erime to willfully withhold,
misrepresant, remove from any, place,
conceal, desiroy or by any means destroy
documentary material. . S

" United. Statas v. Presser, 187 F, Supp.
64.{De Ohio 1960)—alleged dlteration,
partial desiruction and concsalment of records
sought.by.Senate’ Committee is a violation of
18 USC 1505, - - Co

3 "Evidence of flight and concealment s

* often admilted to shaw consciousness of guilt
Inadvertently, counsel -

as well as guilt itsalf,” United States v. Kord,
836 F.2d 348, 372 (7t Cir, 1988} gioting,
United State v. Zabic, 745 F.2d 464, 471
(7t Cir, 1984} Such acticns are not hearse
under the Federal Rules of Evidence. See Fed.
R. Evid. 80He} . .

* Editoricl Desk, “A Rey Cohn Sampler,’
MY, Times, July 14, 1985,'@ 1,

%7 Bardarocce v. Commissionar, 444 1.5,
386, 399 [1984] "An amended rafurn, of
course, may constitute an admission of
substantial undarpuymenr, but will nat
ordinarily constitule an admlssion of Fraud.”

A fn the Matter of Cooperman, 82
MN.Y.2d 745 {1994) the Court held that -
nanrefundable retainer agreaments are
invalid. They are o violation of the Cads of
Frofesslonal Responstbility, Such an
agresment is unethical because it pravents the
client frem discharging the lawyer gt wilk—
right a client always has under DR2-1 IO(BILA}.
This cost the lawyer o 2 year suspension. Tha
Court held that the agresment violoted DRZ-
106{A) barring illegal or axcessive fess and
DRZ-110{A)(3) requiring prompt reium of any
unecrred portion of o Eae poid in advance.

See olso, Edward A, Adams, Fallout
from Fee Decision: Some Arrangements
Doomed, “IF...defandants,” New York Law
Journal, March 1, 1994 at 1, The Appellate
Division which was affirmed in the Court of
Appedis, held that "The nonrefundable
ogreements are no mdre than an altempt to
prevent the discharge of the atterney, by the
client and 16 circumvant the disciplinary rules
requiring an altorney o promotly return upon
discharge by a client, ulﬁun s nof yet
earned.” Naw York law Journal, " Judyes
Welgh Nonefundable Fee Retainers; Client's
Rights Balanced Against Effect on Leswyers”
February @, 1994, @ 1.
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to know your Prosecutor before trying
this.® Counsel also nesds to remember
that fee information is not privileged.®

There may be a corporate
indemnification insurance or other insur-
ance that will cover legal fees. Ask your
client about this. Review homeowners
and corporate insurance policies for the
scope of protection provided and for
legal fee coverage.®

CONCLUSION

Acquittals are wonderful. When
they happen, it is cnly after a tremen-
dous expenditure of time and money. The
publicity for the attorney and the final
vindication for the client may be very

sweet, However, while not as celebrated,

the quick kill of avoiding prosecution is
preferred. A

* In order fo prevent forfeiture, o third
party such as an ch‘orneﬁ claiming an interast
in the forfeiled properrﬁ as the burden of -
Eroving al a post trial hearing ejther: P:x] that

is/her intarest was superier to the delendants
‘at the lime the crim]ncfucrs were committed;
or [5) that he is a.bona fide purchaser. for
vaive who at the fime of the purchase was
“reasonably withoul cause to believe that the
prcg;erh{ was subject o forfeiture. 18 USC

3 (1) and 21 USC § 853[n) . Once e
atlernay calls the prosecutor, his claim of
bona fides may be undermined. Yet, this
wriler has seen at least cne case whers g ..
prominent law firm, with the approval of the
Government, liquidated all of the dafendant's

A Crack in the Antenuptial Shield:
Antenuptial Agreements and
Survivor Benefits from Qualified
Retirement Plans

CONTINUED FROM PAGE 43

election requirements of 29 U.S.C.
§ 1055(c) have been met.% It should alsa
be determined whether, at the time that
the antenuptial agreement was executed,

.any outstanding electjons existed. The

antenuptial agreement’s purported spou-
sel consent provision must also be ex-
amined (o determine whether it complies
with REA. Additionally, the election and
purported spousal consent should be ex-
amined to determine whether they com-
ply with the qualified plan’s governing
instrument since any failure to comply
would render the nencomplying instru-
ment ineffective for REA's purposes.!

Even if the spousal consent to
the survivor benefits waiver is effactive,
when the surviving spouse is listed ag the
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. added} been exempt from forl

'
assets and placed them in escrow—
approxfinately six million dollars. With this
money they paid themsalves eight hundred
thousand J{oﬁurs in legal fees and about three
millien dollars in restifufien, The chient was
abie to keep the balance, See alsa United
Statss v. Hiire (ED.N.Y,, CR 90-0048).

4 Sae, In re Grand Jury Subpoenas, 904
F.2d 1485, 1488 (10t Cir. 199C) and It ra
Grand fury Subpoenas for Reyes-Requene,
913 £.2d 1118, 112224 {5th Cir. 1990],
Regrattably, in Decembar, 1993, the IRS,
pursuant fo 26 USC § 60501 has imposed
$25,000 fines agalnst attarnays in Florida
and New York for sach instance whera
attorneys due Ie lawyerelient privilage, state
bar ethical restrictions or other conslitutional
concerns, refused te reveal client informallon
om RS Form 830C. See Hingson, lohn Hen
Ili, President’s Column, Sailing Between Sc Wa
and Charybdis, The Champion {a publication
of the National Assaciafion of Criminal
Defanse Lawyers, March, 19945,

It is alsc noteworthy that legal fees
since at least 1989 have nof!emphcsis
eiture. See
Caplin & Drysdale, Charared v. 1.5, 491
U.5, 617 11989), and U,S. v.. Monsante, 491
U.5. 600 {1989]. In addilion, the socalled
“telation-back” dachrine gives the government
title lo the proceeds of @ crime at ihe time of
ifs commission by stalute. 18 USC ? 1943 (e}
- an cftorney is retainad prior fo lorfeiture
roceedings or befare he has notice of same,
Ee may be enfitled to claim he is an fnoeant
owner and therefore entifled o refain a fee.
U.5. v. 92 Buena Vista Avenue, 113 S, CI.
126 (1993

4 The Delawara Corparation Low §. 145
and the New York Business Corporation Law
§§ 121724 provide for indemnification of
corporate officers and diractors provided they
did not get In bad foith o had reason to
know their conduct was unfawful.

‘designated beneficiary in the plan’s
documents, the contention that the plan’s
documents control the beneficiary deter-
mination should be viable. Support for
this contention is found in 29 U.S.C.
§ L104¢a)( L)Y, McMilian v, Parron,
which heid that the beneficiary designa-
tion, as found in the qualified plan's docu-
ments, controld the disposition of benefits
that are not required by REA to be
distributed to the surviving spouse, also
supports this contention.® Fox Valley,
however, denied this relief based upon an
Ilinois law that required the post-divorce
redesignation of the former spouse as the
qualified plan's beneficiary.® Since the
distribution of benefits is explicitly
addressed by ERISA, it is submitted that
the McMillan rule should be followed by
the Courts, But, a sympathetic court may
find that is unfair to reward the spouse
who had knowingly and voluntarily
waived her right to receive benefits from
the qualified plan.®™

V. Conclusion

An antenuptial agreement should
not be regarded as an effective method
to obtain spousal consent to a waiver of
QPSA or QISA benefits from a quali-
fied plan. Adherence to the election and
spousal consent requiremnents contained
in both 29 U.S.C, § 1055(c) and the
qualified plan's governing instrument is
the best course of action to obtain an
effective spousal conseat. & .

© 29 US.C§ 1053021

! Callahan, 1993 U.S. App. (EXIS
34005, *18 (6th Cir. Dacember 20, 1993},

%613 F.23 310 {6h. Cir, 1994),
McMifian involved the participant's failure to
remove his former spouse as the dasignated
beneficiary despile Eis remarriage and her
waiver, In a document exscute pursuant to
their divarce, of the right lo recaive unr
benefits from he quulﬁied plan, See also
Callahan, 1993 U.S, App. LEXIS 34005 of
*19-#20.

# Fox Valley, 857 F.2d 275, 281 {7th
Cir, 1989},

 Cf, Callahan, 1993 U.5. App, LEXIS
34005 af *20.422,
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' deeply ingrained principle of Anglo-American’ . tested. its-case in the first trial by charging a naow -+
: jurisprudence is that the government should not be * offense.* Moreover heightened consnmnonal and soci-

; able to make repeated attempts to convict an indi- . - etal mterests ;are at stake: ‘when_a pérson faces the -
* vidual for an" oﬂ’ense thereby subjecting someone -to prospect of repeated gov rnrnental hatassment and

embarrassment, expense ordeals and a hfe of contmned
anxiety and 1nsecunty R SO
The Fifth Amendment of the Constttunon prov1des exactly
that no person “shall “be subject for the same offense to -~ . - The.
~ be twice put in jeopardy of life and limb.” Recocntzmg
that this Double J eopardy Clause is “fundamental to the
Amencan scherne of justice,” the ‘U.S. Supreme Court
has 1nterpreted it to provide three types of protectlons 2
(1) against - a : subsequent prosecutton for the same
offense after an acquittal, (2) against a subsequent pros— ~
ecution for the same offense after a conviction, and (3)
against multiple pumshments for the same offense

‘Successwe Prosecutions vs. Successwe Pumshments
- The double jeopardy pnnc1p1e is put to the test when
defendants may be exposed to one set of charges in state
“ court and another in federal court. : T
- To deal effecuvely with these challenges itis nnpor
- tant to understand the swmﬁcant difference between’
successive prosecutlons -and. suécessive pumshments.
Successive prosecutions involve subseqnent proceedmos
‘against a single defendant. ‘Successive pumshments
involve multiple charges against a ‘defendant i ina smgle
proceechng The Supreme Court highlighted the impor- .
- tance of the distinction as long ago as 1874, ﬁndmg that "
the Constitution ‘was designed as much to prevent the.
" criminal from bemo twice punlshed for the same offense -
as from being twice tried for it S s
" The ban on successive prosecunons protects the
integrity of prior decisions, prevents harassment of
% defendants through repetitive litigation, and precludes
an unauthorized second punishment when the first trial
¢ ends. Allowing successive prosecutions would permit
i} the government to force a defendant through the expense .
and rigor of a second trial in which the government
could broaden the scope of its prosecution after having %

B R C e iays e o

R

"f"/\-‘éﬁ“-“" ey

S

»«Lu.

b

7

32/ NQVEMBER 1998



	When Settlements Hit The Wall.pdf
	Strategies for Settling Civil and Criminal Cases.pdf
	America's Most Dangerous Place(1) (002).pdf
	Sanctions and Costs the Enemy of Advocacy (002).pdf
	Reconsidering Standards for Neglect in Custody and Visitation (002).pdf
	LivingInDangerAsADefenseAttorney (002).pdf
	Government Dirty Tricks (002).pdf
	Nullification As A Defense (002).pdf
	Touro Law Review (002).pdf
	Avoiding Prosecutions (002).pdf
	Double Jeopardy and the Variance Doctrine (002).pdf

