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DISCLAIMER

• Any presentation by a Jones Day lawyer or employee should not be
considered or construed as legal advice on any individual matter or
circumstance. The contents of this document are intended for general
information purposes only and may not be quoted or referred to in any other
presentation, publication or proceeding without the prior written consent of
Jones Day, which may be given or withheld at Jones Day's discretion. The
distribution of this presentation or its content is not intended to create, and
receipt of it does not constitute, an attorney-client relationship. The views set
forth herein are the personal views of the authors and do not necessarily
reflect those of Jones Day.
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WHAT IS A SPAC?

• Special Purpose Acquisition 
Company or “SPAC”

• A “blank check” company that 
raises funds via IPO with goal 
of acquiring a private company 
at a later date

• An alternative to a traditional 
IPO or direct listing
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THE BASICS
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BOOM OR BUBBLE?
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BOOM OR BUBBLE?
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BOOM OR BUBBLE?
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WHY SPAC?  ISSUER POINT OF VIEW

• Often less direct costs than 
traditional IPO (e.g., 
bankers, lawyers, auditing 
fees)

• Avoid indirect costs of 
“leaving money on the 
table”

• Earlier access to public 
markets

• Ability to provide 
projections and forward 
looking statements? 8

Pros

• Dilutive

• Promote fees 

• Warrants

• Less control over longer 
term shareholder base

• Cash voids caused by 
redemptions (usually filled 
by PIPE financing)

Cons



WHY SPAC?  INVESTOR POINT OF VIEW

• The pros and cons (i.e. the risks versus rewards) of a 
SPAC investment are highly dependent on the 
category of investor.  

• Two of the three categories of investor are likely to be 
SPAC winners.  

• The third category of investor is likely to be SPAC 
loser.

• Litigation and enforcement risk centers around 
this third category of investor.
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THE SPAC INVESTOR: THE USUAL WINNERS

• Investor Category 1:  The “SPAC Mafia” 
institutional investors

 Typically receive warrants with 
common shares

 If market price is higher than $10 
before de-SPAC transaction they 
will typically sell common shares, 
but clip warrants

 If market price is lower than $10 at 
time of de-SPAC transaction they 
typically redeem shares and receive 
return of $10 with interest
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Studies show this group of 
SPAC investors outperform 
the market



THE SPAC INVESTOR: THE USUAL WINNERS

• Investor Category 2:  The Promoters

 Typically receive 20% of shares 
along with warrants at nominal cost

 If a de-SPAC deal is completed, they 
profit from their shares (and 
possibly warrants) regardless of the 
stock price.

 If a de-SPAC deal is not completed, 
they must redeem their shares and 
warrants
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• In theory, this group of investors 
earn their 20% interest by finding 
and putting together the de-SPAC 
deal, serving on board, and/or 
lending their “name” for credibility



THE SPAC INVESTOR: THE USUAL LOSERS

• Investor Category 3:  After-market 
investors who hold through merger 
(usually retail investors)

 Studies show that this group of SPAC 
investor typically underperforms the 
market by a wide margin
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To understand the litigation and 
enforcement risk, it is important to 
understand the possible reasons (i.e. 
allegations) why this category of SPAC 
investor (i.e. plaintiff) usually 
underperforms.



LANDMINES FOR SHAREHOLDERS HOLDING THROUGH MERGER

• Promoters’ inherent conflict of interests  

• Dilution caused by 20% promoter shares 

• Dilution caused by pre-announcement redemptions

• Potentially unfavorable terms of PIPE financing

• Potentially more macro SPAC money raised recently than exist good targets

• Promoters may or may not remain active in merged company’s operations

• Emerging trend of Chinese company targets with lesser controls and compliance 

• Possibility of materially misleading projections and forward looking statements in 
connection with de-SPAC merger
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INCREASING SPEED FROM IPO TO DE-SPAC.  RED-FLAG?
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THE ENFORCEMENT AND LITIGATION LANDSCAPE:  THE BIG PICTURE

Potential Legal Claims Against Issuers and Promoters

• Violations of Federal Securities Laws
– Section 10/ Rule 10(b)(5): Intentional false and misleading statements (scienter)

– Section 11: Material misstatement / omission in registration statement (strict liability)

– Section 14(a) / Rule 14a-9: Material misstatement / omission in proxy statement (negligence)

– Section 14(e): Material misstatement in connection with tender offer

– Section 15(a) / Section 20(a): Control person liability

• Breaches of fiduciary duties under state law
– Conflict of interests = entire fairness vs. business judgment rule
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THE ENFORCEMENT AND LITIGATION LANDSCAPE:  THE BIG PICTURE

• SEC Enforcement

• Rejects commonly held idea that a de-SPAC merger subjects issuers and
promoters to less legal exposure than in a typical IPO.

• Rejects idea that the PSLRA “safe harbor” protects forward looking statements
and projections made in de-SPAC transaction.

• SEC’s view on applicability of safe harbor has not been tested in private litigation.

• In all events, the PSLRA applies only to private litigation such that “safe harbor”
will not protect issuers and promoters in SEC enforcement action.

• We expect SEC will actively investigate and prosecute SPACs – especially under
new SEC leadership.
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SEC ENFORCEMENT LANDSCAPE

• March 2021:  Reuters reports that 
Enforcement Division is seeking 
information from banks concerning their 
SPAC-related transactions  

• SPAC deal fees and volumes

• Compliance, reporting and internal 
controls 

• Requests are voluntary

17



SEC ENFORCEMENT LANDSCAPE
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April 8, 2021 and April 12, 2021 statements

“Any simple claim about reduced liability
exposure for SPAC participants is
overstated at best, and potentially seriously
misleading at worst. Indeed, in some ways,
liability risks for those involved are higher,
not lower, than in conventional IPOs, due in
particular to the potential conflicts of
interest in the SPAC structure.”

“The PSLRA safe harbor should not be
available for any unknown private company
introducing itself to the public markets.
Such a conclusion should hold regardless
of what structure or method is used to do
so. The reason is simple: the public knows
nothing about this private company.
Appropriate liability should attach to
whatever claims it is making, or others are
making on its behalf.”



SEC ENFORCEMENT LANDSCAPE
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April 8, 2021 and April 12, 2021 statements

Indexation: “Because the holder of the instrument is
not an input into the pricing of a fixed-for-fixed
option on equity shares, OCA staff concluded that,
in this fact pattern, such a provision would preclude
the warrants from being indexed to the entity’s
stock, and thus the warrants should be classified as
a liability measured at fair value, with changes in fair
value each period reported in.”
Tender Offer: “In other words, in the event of a
qualifying cash tender offer … all warrant holders
would be entitled to cash, while only certain of the
holders of the underlying shares of common stock
would be entitled to cash. OCA staff concluded that,
in this fact pattern, the tender offer provision would
require the warrants to be classified as a liability
measured at fair value, with changes in fair value
reported each period in earnings.”

Restatement? “If, after considering this statement,
a registrant and its independent auditors conclude
that there is an error in previously-filed financial
statements, the registrant would then need to
evaluate the materiality of the error



SEC ENFORCEMENT LANDSCAPE

• SEC v. Hurgin (S.D.N.Y., filed 2019)

• Israeli citizens and entities charged 
with fraud in connection with merger 
with SPAC

• Defendants allegedly lied about 
ownership of “game-changing” cellular 
product and related revenue, as well 
as revenue “backlog”; after merger, 
truth disclosed and SPAC investors 
lost $60 million

• Section 10(b) / Rule 10b-5, Section 
17(a), and Section 14(a) / Rule 14a-9 
claims 

• Case remains pending
20



THE ENFORCEMENT AND LITIGATION LANDSCAPE:  THE BIG PICTURE

• Private Litigation

• SPAC litigation fits squarely into the plaintiff bar’s long standing playbook

– State M&A litigation alleging breaches of fiduciary duties

– Early 2000’s reverse merger litigation

– Federal “stock drop” class actions

• The plaintiffs’ bar is already very active with private SPAC litigation

• We expect a continued uptick in private litigation – especially as media optics
around the SPAC “bubble” poisons the well, and if SPACs continue to
underperform the market on average after de-SPAC.
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PRIVATE LITIGATION ON THE RISE
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Reuters, May 5, 2021



PRIVATE LITIGATION ON THE RISE

• Federal securities / proxy fraud class actions 

• State law breach of fiduciary duty claims (direct and derivative)

• Data suggests that SPAC-related claims being filed quicker than traditional IPO

• Cases often follow adverse report from analyst or short seller concerning post-
merger company’s financial condition

• Possible D&O insurance complications
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REPRESENTATIVE CASE STUDY:  FEDERAL SECURITIES LAW

• In re Akazoo S.A. Sec. Litig. (E.D.N.Y. 2020): Putative class action on behalf of
SPAC shareholders against SPAC, its D&O’s, certain former D&O’s of target
and auditor, concerning statements about target media streaming company

– De-SPAC deadline extended twice; significant number of SPAC shareholders
redeemed shares which depleted trust account; PIPE financing required

– Approx. 7 months after de-SPAC transaction closed, analyst report revealed
that target overstated it users, revenues and profit; target had had been
closing offices and conducting layoffs; did not have lucrative deals, as touted

– Special committee investigation confirmed allegations; stock de-listed

– April 2021: Partially settled for $35 million

• Related case in Georgia state court (1933 Act) and related action on behalf of
PIPE investors
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OTHER REPRESENTATIVE CASES:  FEDERAL SECURITIES LAWS

• In re Stillwater Capital Partners, Inc. (S.D.N.Y. 2012): SPAC shareholders assert post-merger
Section 10(b) & 20(a) claims based on alleged failure to disclose related-party nature of de-
SPAC transactions, failure to accurately value target’s assets, and failure to disclose inability to
honor SPAC shareholder redemption requests; motions to dismiss denied

• Camelot Event Driven Fund et al. v. Alta Mesa Resources (S.D. Tex. 2019): Court denied
motions to dismiss section 10(b), 14(a) and 20(a) claims for allegedly false/misleading
statements about financial health of two, related target companies; motions to dismiss denied

• Welch v. Meaux (W.D. La. 2019):  Investors in post-SPAC company assert that target and 
SPAC conspired to inflate target’s financials; claims include Section 14(a), 10(b) / 20(a), and 
Section 11 related to registration statement for 2nd stock issuance; also claims against auditor; 
motions to dismiss pending

• Phillips v. Churchill Capital Corp. (E.D. Ala. 2021):  Pre-merger putative class action asserting 
section 10(b) & 20(a) claims against SPAC, SPAC’s officers and Target’s CEO for allegedly 
false and misleading statements regarding target’s future production of EV’s
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OTHER FLAVORS OF FEDERAL COURT SPAC LITIGATION

• OpenGov., Inc. v. GTY Technology Holdings, Inc. (N.D. Cal. 2019): Target (software)
company asserts that SPAC and related entities misappropriated target’s proprietary,
confidential and trade secret information

• Bogart v. Israel Aerospace Indus., Ltd. (S.D.N.Y 2010): SPAC sponsor / CEO sued
target’s largest shareholder after failed de-SPAC transaction; claims dismissed for lack
of standing

• Vogel v. Boris & Kiev (S.D.N.Y. 2021):  Dispute between SPAC founders / partners 
regarding terms of Operating Agreement 
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STATE FIDUCIARY DUTY CLAIMS

• SPAC shareholder claims related to de-SPAC transaction:  State Law

• Breach of Fiduciary Duty 

– Typical allegations:  SPAC’s directors breached their fiduciary duties by (i) 
prioritizing their personal interests in approving an unfair merger and/or (ii) 
providing inadequate disclosures to shareholders regarding de-SPAC transaction

– Direct or derivative claims

– Business judgment rule likely applies unless directors acted in bad faith or have 
conflicts of interest;  if so, “entire fairness” standard of review likely applies

• Aiding & Abetting Breach of Fiduciary Duty 

– SPAC, Target, Target’s directors, and/or affiliated companies
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REPRESENTATIVE STATE COURT CASE (DELAWARE)

• Amo v. Multiplan Corp., f/k/a Churchill 
Capital Corp. III (Del. Ch. filed 3/25/21)

• Filed by putative class of SPAC 
shareholders 

• Related to merger of SPAC with 
MultiPlan Corp.; follows negative 
report by short sellers

• Alleges that transaction conflicted and 
unfair to SPAC shareholders

• Asserts breach of fiduciary duty claim 
against SPAC board members, certain 
officers and related parties 

• Asserts aiding & abetting claims 
against other related parties 28



OTHER FLAVORS OF STATE LAW CLAIMS

• Redemption Rights: Oliveira v. Quartet Merger Corp. (S.D.N.Y. 2015): SPAC
shareholder sued SPAC for failure to honor redemption right (shareholder made proper
request but failed to deliver his shares to SPAC for redemption); court permitted
shareholder to enforce terms of SPAC’s COI (affirmed by 2nd Circuit)

• Annual meeting: Opportunity Partners LP v. Transtech Serv. Partners (Del. Ch. 2009):
Court grants SPAC shareholder demand for shareholder meeting to elect directors but
permits meeting to occur after vote on proposed de-SPAC transaction

• Challenging Fees Paid: Ruffalo v. Transtech Serv. Partners, Inc. (Del. Ch. 2010):
After SPAC failed to identify business combination, shareholder challenged fees paid
out of trust account to creditors and sponsors; court dismissed claims as to fees paid
to creditors but did not dismiss claims about fees paid to sponsors

• Statutory Appraisal Action: Manichaean Capital LLC v. Sourcehov Holdings, Inc. (Del.
Ch. 2020): Target shareholders asserted statutory appraisal rights under Delaware
law
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HOW TO LIMIT ENFORCEMENT AND LITIGATION EXPOSURE
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TO PROJECT OR NOT TO PROJECT?

• The PSLRA safe harbor for forwarding 
looking statements does not apply to 
IPOs.

• IPO is undefined in PSLRA

• SEC considers de-SPAC as the “real 
IPO” making safe harbor inapplicable.

• Issue will need to be ultimately decided 
by the courts or Congress. 

• Eliminate safe harbor for de-SPAC?
Extend the safe harbor to IPOs? 

31

Absent future case law or legislation 
to the contrary, issuers and 
promoters should not assume that 
that the safe harbor will apply to 
forward looking statements made in 
connection with de-SPAC.



OTHER STEPS TO MITIGATE SPAC LITIGATION EXPOSURE

• Obtain fairness opinions

• Use reputable accounting firm for de-SPAC due diligence

• If decision to make projections, use cautionary language

• Assess SOX and Dodd-Frank Act controls and compliance environment of 
target company (especially for Chinese and other foreign targets)

• Avoid mergers that are rushed or close to SPAC expiration date 

• Disclose potential conflicts of interest

• Assess D&O insurance protection
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