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The conscience exemption in the 
Supreme court



• Many religious individuals feel profoundly 
trapped between the demands of their faith 
and the laws of the State. 

• Claims for religion based exemptions do not fit 
comfortably into American constitutional 
jurisprudence. 

• The free exercise clause has allowed some 
exemptions under a balancing test derived 
from other First Amendment cases.   



• Claims for religious based exemptions have 
been lodged against a variety of laws ranging 
from drivers license photograph requirement 
to tax laws, to narcotics statutes, to snake-
handling prohibitions and bigamy 
proscriptions. 



• The first cases declared that only religious 
beliefs, not religiously motivated actions were 
constitutionally protected Reynolds v. US 98 
US 145, 164 (1878).  

• In 1944, the Court in US  v. Ballard 322 US 78 
(1944) held that courts are not permitted to 
examine religious beliefs, regardless of how 
incredible they might be, if sincerely held.  



• In 1963 in Sherbert v Verner, 374 US 398 
(1963) the Court held that only a compelling 
state interest could justify imposing a burden 
on the exercise of religion and the state bore 
the burden of proof on this issue. 

• In 1972, in Wisconsin v. Yoder, 406 US 205 
(1972), the court concluded that Old Order 
Amish students could be excused from 
compulsory education above the eighth grade   



• This balancing test has never been consistently 
applied. 

• However, a rough test has emerged. 
• A court first examines the sincerity of the 

religious claim being advanced and the degree to 
which the regulation being challenged interferes 
with the religious practice or belief. 

• It will then weigh the importance of the secular 
value underlying the rule, the impact of an 
exemption on the regulatory scheme and the 
availability of a less restrictive alternative.   



• Questions of sincerity have been brought 
before the courts most recently in three areas, 
conscientious objectors during the Vietnam 
War era,; vaccine exemptions which has taken 
on a new resilience in the age of COVID 19 and 
the religious issues of today, gay marriage, 
contraception and abortion.      



• In 1993, the Religious Freedom Restoration Act 
(“RFRA”)was adopted. 

• Generally speaking it protects the right to believe 
and the right to worship and also recognized the 
right to be protected from performing or 
abstaining from performing certain acts in 
accordance with one’s beliefs. 

• RFRA does not change the fundamental concept 
that it is up to the courts to balance the claims of 
the petitioner and the state in determining 
whether an exemption is appropriate. 



• Over the last ten years, these cases have bene 
driven by those with a particular agenda, one 
which I have characterized as consistent with the 
political agenda of the conservative right in the 
US. 

• The first case was Burwell v. Hobby Lobby, 134 
S.Ct. 2751 (2014) which extended the protections 
of RFRA to three closely held corporations which 
believed that the contraception mandate 
substantially burdened their religious exercise. 



• Religious sincerity has been questioned 
before. 

• In conscientious objector cases the courts 
have question the objector’s sincerity. 

• In examining religious objections to drug laws, 
the courts have been generally skeptical of 
churches who rely on drugs for the “religious” 
experience.    



• Claims of sincere religious beliefs are matters 
of fact, but trial judges have  been reluctant  
to evaluate the sincerity of belief especially 
when the objector is not  a member of a 
church or other religious institution or who 
doesn’t meet more objective standards of 
their religious sincerity. 

• The Court did not address these issues in 
Hobby Lobby. 



• In Masterpiece Cakeshop Ltd and Jack Philips 
v. Colorado Civil Rights Commission and Craig 
and Mullins, 138 S.Ct. 1719 (2018), the Court 
had the opportunity to revisit this issue, but it 
ducked the chance.  

• In October 2017, attorney general Sessions 
issued a memorandum of Federal law 
protections for Religious Liberty. It is the 
strongest statement of its kind. 



• It reads “Because the government cannot second-guess 
the reasonableness of a religious belief or the 
adherent’’ assessment of the religious connection 
between the government mandate and the underlying 
religious belief, the substantial burden test focuses on 
the extent of governmental compulsion involved. 

• In general, a government action that bans an aspect of 
an adherent’s religious observance or practice . . . Will 
qualify as a substantial burden on religion.” 

• This burden shifting has been tested in a case decided 
this term.  



• On July 8, The Supreme Court decided Little Sisters of 
the Poor Saints Peter and Paul Home v. Pennsylvania. 
The Court majrity avoided deciding  the question of 
sincere religious belief. 

• The Court’s majority opinion written by Justice Thomas 
focused solely on the issue of whether the regulation 
was properly issued under the Administrative 
Procedure Act. Justice Alito filed a concurring opinion 
as did Justice Kagan. Justice Ginsberg dissented.  

• Justice Alito’s concurring opinion focused directly on 
the sincere religious belief point as did Justice 
Ginsberg.  

https://www.supremecourt.gov/opinions/19pdf/19-431_5i36.pdf


• Justice Thomas wrote that it is clear from the face of the statute 
that the contraceptive mandate is capable of violating RFRA.

• The ACA does not explicitly exempt RFRA, and the regulations 
implementing the contraceptive mandate qualify as “Federal law” 
or “the implementation of [Federal] law” under RFRA.  

• Additionally, this Court stated in Hobby Lobby that the mandate 
violated RFRA as applied to entities with complicity-based 
objections. 

• Thus, he held that the Departments were free to consider RFRA 
going forward and  the Departments’ failure to discuss RFRA at all 
when formulating their solution would make them susceptible to 
claims that the rules were arbitrary and capricious for failing to 
consider an important aspect of the problem.



• REFRA compels an exemption for the Little Sisters Justice Alito 
wrote. The Little Sisters objected to engaging in any conduct that 
had the effect of making contraceptives available to their 
employees. 

• Justice Alito went on, if an employer has a religious objection to the 
use of a covered contraceptive, and if the employer has a sincere 
religious belief (which he neither explains or defines) that 
compliance with the mandate makes it complicit in that conduct, 
then RFRA requires that the belief be honored. 

• He noted that the objection raised by the employers in Hobby 
Lobby “implicate[d] a difficult and important question of religion 
and moral philosophy, namely, the circumstances under which it is 
wrong for a person to perform an act that is innocent in itself but 
that has the effect of enabling or facilitating the commission of an 
immoral act by another.” Hobby Lobby, at 724.



• The Court noted that different individuals have 
different beliefs on this question, but we were clear, 
he wrote, that “federal courts have no business 
addressing . . . whether the religious belief asserted 
in a RFRA case is reasonable.” Ibid. 

• Instead, the “function” of a court is “‘narrow’”: “‘to 
determine’ whether the line drawn reflects ‘an 
honest conviction.’” Id., at 725 (quoting Thomas v. 
Review Bd. of Ind. Employment Security Div., 450 U. 
S. 707, 716 (1981)). 



• Applying this holding to the Little Sisters yields an obvious 
answer, he concluded. It is undisputed that the Little Sisters 
have a sincere religious objection to the use of contraceptives 
and that they also have a sincere religious belief that utilizing 
the accommodation would make them complicit in this 
conduct. 

• As in Hobby Lobby, “it is not for us to say that their religious 
beliefs are mistaken or insubstantial.” 573 U. S., at 725. 

• My comment is if not the courts, then who if anyone can 
make this determination. 



• Justice Kagan joined by Justice Breyer 
acknowledged that the Departments had the 
power to make the regulation, but they would 
have remanded the case as there was serious 
questions as to the overbreadth of the 
regulation as well as the power delegated to 
the agencies by Congress to draft such a 
sweeping exception to the contraceptive 
mandate.     



• Justice Ginsberg dissented. 

• On the sincere religious belief point, she argued that by 
adopting the Little Sisters absolutist positon regarding 
providing contraceptive coverage, the Court has tilted 
the balance in a way not contemplated by previous 
decisions or the terms of the Affordable Care Act. 

• She writes that rather foster a compromise between 
the religious position of the employer and the needs of 
the employee for contraceptive care, the employee 
must accept the position of her employer. This she 
finds unacceptable and unconstitutional.  






















































































































































































































































































