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Overview

• Why Subcontractor Status Is Important

• Who’s a Subcontractor under a Federal Government Prime Contract

• FAR Flowdown Clauses

• Compliance Best Practices
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Importance of Subcontractor Status

• Implications for Prime Contractors and Subcontractors

• FAR Flowdown Clauses

• Triggers compliance obligations throughout a company

• Can apply even if they do not appear in the applicable subcontract or vendor 
agreement
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Importance of Subcontractor Status

• Prime Contractors

• Can be liable for the non-compliance of its subcontractors

• Flowdown Requirement

• Failure to Flowdown
• Litigation

• Contract termination

• Do not overcorrect by flowing down everything
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Importance of Subcontractor Status

• Subcontractors

• Application of Flowdown Clauses

• Can apply even if they do not appear in the applicable subcontract or vendor 
agreement

• Non-compliance can be costly

• But negotiate the non-mandatory FAR clauses
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Two-Part Test

1. Reasonably close nexus between efficiency and economy criteria of 
the Federal Property and Administrative Services Act; and

2. Products or services being procured by the prime contractor 
ultimately used in performance of a government contract
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Shortcut Test

• Are the products or services you are providing to a prime contractor 
with the Federal Government a deliverable to the Government?
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Application of the Test

• Software provider to a government contractor

• Office supplies vendor to a government contractor

• Component supplier to a subcontractor that assembles a variety of 
components into a computer provided to a government contractor

• Property manager who hires employees and provides services for 
property owner, who in turn rents facilities to the Government
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The Long-Reach of Subcontractor Status

• OFCCP v. Monongahela Railroad Company, 1985-OFC-2, ALJ Recommended 
Decision and Order (April 2, 1986) 

• OFCCP v. Coldwell, Banker and Co., 1978-OFC-12 (ALJ Aug 14, 1987)

• OFCCP v. UPMC Braddock, ARB Case No. 08-048 (May 29, 2009) compared to 
OFCCP v. Bridgeport Hospital, ARB Case No. 00-034 (Jan. 31, 2003)

• Energy Labs, Inc. v. Edwards Engineering, Inc., (N.D. Ill. June 2, 2015) compared 
to UPMC Braddock

• Liberty Mutual Insurance Co. v. Friedman, 639 F.2d 164 (4th Cir. 1981) 

• TRICARE Subcontractors Saga
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Mandatory FAR Flowdown Clauses

• Commercial Item Subcontracts

• 23 Mandatory Flowdown Clauses

• Other Clauses?

• Non-Commercial Item Subcontracts
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Mandatory FAR Flowdown Clauses

• 23 Mandatory FAR Flowdown Clauses

• FAR 52.212-5 Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders-Commercial Items

1. 52.203-13, Contractor Code of Business Ethics and Conduct (Oct 2015) (41 
U.S.C. 3509)

2. 52.203-19, Prohibition on Requiring Certain Internal Confidentiality 
Agreements or Statements (Jan 2017)
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Mandatory FAR Flowdown Clauses

3. 52.204-23, Prohibition on Contracting for Hardware, Software, and Services 
Developed or Provided by Kaspersky Lab and Other Covered Entities (Jul 
2018)

4. 52.204-25, Prohibition on Contracting for Certain Telecommunications and 
Video Surveillance Services or Equipment. (Aug 2019)

5. 52.219-8, Utilization of Small Business Concerns (Oct 2018)

6. 52.222-17, Nondisplacement of Qualified Workers (May 2014)

7. 52.222-21, Prohibition of Segregated Facilities (Apr 2015)
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Mandatory FAR Flowdown Clauses

8. 52.222-26, Equal Opportunity (Sep 2015) 

9. 52.222-35, Equal Opportunity for Veterans (Oct 2015) 

10. 52.222-36, Equal Opportunity for Workers with Disabilities (Jul 2014) 

11. 52.222-37, Employment Reports on Veterans (Feb 2016)

12. 52.222-40, Notification of Employee Rights Under the National Labor 
Relations Act (Dec 2010)
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Mandatory FAR Flowdown Clauses

13. 52.222-41, Service Contract Labor Standards (Aug 2018)

14. 52.222-50, Combating Trafficking in Persons (Jan 2019)

15. 52.222-51, Exemption from Application of the Service Contract Labor 
Standards to Contracts for Maintenance, Calibration, or Repair of Certain 
Equipment-Requirements (May 2014)

16. 52.222-53, Exemption from Application of the Service Contract Labor 
Standards to Contracts for Certain Services-Requirements (May 2014) 
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Mandatory FAR Flowdown Clauses

17. 52.222-54, Employment Eligibility Verification (Oct 2015) 

18. 52.222-55, Minimum Wages Under Executive Order 13658 (Dec 2015)

19. 52.222-62, Paid Sick Leave Under Executive Order 13706 (Jan 2017) 

20. 52.224-3, Privacy Training (Jan 2017)

21. 52.225-26, Contractors Performing Private Security Functions Outside the 
United States (Oct 2016)
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Mandatory FAR Flowdown Clauses

22. 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations (May 
2014)

23. 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels 
(Feb 2006)
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The More Scrutinized Flowdown Clauses

• 52.203-13, Contractor Code of Business Ethics and Conduct (Oct 2015) (41 
U.S.C. 3509)

• 52.204-23, Prohibition on Contracting for Hardware, Software, and Services 
Developed or Provided by Kaspersky Lab and Other Covered Entities (Jul 
2018)

• 52.204-25, Prohibition on Contracting for Certain Telecommunications and 
Video Surveillance Services or Equipment. (Aug 2019)

• 52.222-26, Equal Opportunity (Sep 2015) 
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Contractor Code of Business Ethics and Conduct

• 52.203-13, Contractor Code of Business Ethics and Conduct (Oct 
2015) (41 U.S.C. 3509)

• Application Threshold: $5 million and 120 days or more unless small business 
or commercial item contract

• Internal Code of Ethics and Business Conduct

• Distribution and Promotion

• Periodic Testing

• Timely Disclosure
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52.222-26, Equal Opportunity 

• Executive Order 11246

• Prohibits discrimination in employment based on race, color, religion, sex, sexual orientation, gender 
identity, or national origin

• Requires affirmative action to ensure that equal opportunity is provided in all aspects of employment

• Section 503 of the Rehabilitation Act of 1973
• Prohibits federal subcontractors from discriminating in employment against individuals with disabilities 

• Requires employers to take affirmative action to recruit, hire, promote, and retain these individuals

• Section 402 of the Vietnam Era Veterans’ Readjustment Assistance Act

• Prohibits federal subcontractors from discriminating in employment against protected veterans

• Requires employers to take affirmative action to recruit, hire, promote, and retain these veterans
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Affirmative Action Plan

• 50/50 Test Triggers Affirmative Action

• 50 or more employees

• In excess of $50,000 in value of contracts

• OFCCP V. Manheim Auctions, Inc., ALJ No. 2011-OFC-00005, June 14, 
2011

• Vietnam Era Veterans’ Readjustment Assistance Act 

• 50 or more employees

• Contract of $150,000 
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52.204-23 and 52.204-25 Foreign Technology 

• NDAA FY 2019 Section 889

• Subsection A (effective Aug. 2019) 
• The Government cannot procure or obtain products that incorporate banned technology 

that incorporate banned technology

• The Government cannot procure or obtain services that use banned technology in the 
performance of the service

• Subsection B (effective Aug. 2020)
• The Government cannot procure or obtain products services from companies that USE 

banned technology whether or not the use relates to a federal contract
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Enforcement

• Depends on:

• Area of Non-Compliance
• OFCCP

• GSA

• How Non-Compliance Is Discovered
• Agency Audit

• Internal Review

• Government Remedies Vary Based on Above
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Common Questions/Issues

• But I didn’t know . . . 

• But some of these clauses don’t apply to me . . .

• My parent corporation or one of our Company’s divisions perform 
government contracts, but my division doesn’t . . .

• When I flow down FAR clauses, do I have to include the entire FAR clause 
verbatim?

• What if I am a small business?
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Best Practices

• Review Your Contracts 

• Prime Contractor and Subcontractor Reviews Require Different 
Analyses

• Remedying Non-Compliance
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Best Practices

• Prime Contractors and Subcontractors
• Does the applicable agreement have a value of at least $10,000 triggering the applicability of 

EO 11246?

• Does the applicable agreement have a value exceeding $15,000 for applicability of Section 
503 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 793?

• Does the applicable agreement have a value of $150,000 or more for applicability of Section 
402 of the Vietnam Era Veterans’ Readjustment Assistance Act, 38 U.S.C. § 4212?

• Does your company have at least 50 employees and a contract valued at $50,000 or more 
triggering the requirement for written affirmative action plan?

• Are the goods or services the vendor is selling is “necessary” to the government contract? In 
other words, are the goods or services incidental to or to facilitate performance of a 
government contract or are they a deliverable under the contract?
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Best Practices

• Subcontractors
• Are there any FAR or Agency FAR Supplement clauses or references in your agreement or 

purchase order?

• Are there any references in your agreement or purchase order to Executive Order 11246, the 
Rehabilitation Act of 1973, the Vietnam Era Veterans’ Readjustment Assistance Act or any of 
their implementing regulations (41 C.F.R. Part 60.1)? Prime contractors are required to send 
annual written notification of the company’s policy on equal employment opportunity and 
affirmative action obligations to all subcontractors, including vendors and suppliers.

• Are there are any references in your agreement or purchase order to a federal government 
prime contract?

• Has your company filed or is it filing EEO-1 Reports and is it representing itself as a 
contractor?

• Has your company received any notices from customers informing the company that they are 
a federal contractor or requesting a copy of your affirmative action plan?
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