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Environmental Justice and the
Emergence of the Black Lives
Matter Movement



What is Environmental Justice?

“[T]he fair treatment and meaningful involvement of
all people regardless of race, color, national origin, or
income, with respect to the development,
implementation, and enforcement of environmental
laws, regulations, and policies.”
Fair treatment
— No group should bear disproportionate share of
negative environmental consequences resulting from
industrial, governmental and commercial operations
or policies.
* Meaningful involvement

— People have opportunity to participate in decisions
about activities that may affect their environment
and/or health.

— Public’s contribution can influence regulatory
agency'’s decision.

— Community concerns will be considered in decision
making process.

— Decision makers will seek out and facilitate the
involvement of those potentially affected.
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Environmental Justice History

“[W]hether by conscious design or institutional neglect, communities of color in urban ghettos, in rural ‘poverty pockets,” or on economically
impoverished Native-American reservations face some of the worst environmental devastation in the nation.” — Robert Bullard
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Environmental Justice History (cont’'d)
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Environmental Justice History (cont’'d)
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The Increasing (and Express) Recognition that Black Lives Matter

The Black Lives Matter Movement
* Founded in 2013
— Alicia Garza, Patrisse Cullors, Opal Tometi

— Inresponse to acquittal of individual who killed Trayvon
Martin

* Achieved mainstream recognition in early 2020
— George Floyd murder captured global attention

Captive audience created by COVID-19 global
pandemic

* Killing of Ahmaud Arbery
* Brutality

+ Corporate America has joined efforts to finally end
systemic, structural racism D
e

— Largely distanced itself prior to this time; now many larg
corporations leading

— Financial contributions to organizations combating racial
injustice (e.g., NAACP Legal Defense Fund) - N 0 T 0

— Partnerships with Black community

STop
POLICE
BRUTALITY

SILENCE
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Federal Environmental Justice
Regulation



National Environmental Policy Act (NEPA)

National Environmental Policy
Act of 1969 (42 U.S.C.A.§

43242

» Requires that federal agencies
evaluate the environmental
effects of major government
actions.

 NEPA does not mandate
particular results; instead, the
statute imposes only
procedural requirements.

SIDLEY AUSTIN LLP 1"



Recent Changes to Regulations Implementing NEPA

« On September 14, 2020, the Council on Environmental Quality’s (“CEQ”)
revisions to the rules implementing NEPA took effect. Some of the changes
include:

» Directs each federal agency to revise their NEPA procedures, as necessary, to
implement the new CEQ regulations by September 14, 2021.

« Prohibits agencies from imposing additional procedures or requirements
beyond those set forth in the CEQ regulation.

SIDLEY AUSTIN LLP



Effects on Environmental Justice Considerations

« Scope of Projects: Allows agencies to develop categories of activities that do not require an
environmental assessment at all.

« Scope of Agency Review: Eliminates the need for agencies to analyze a project’s indirect or
“cumulative” effects on the environment. Agencies are only required analyze “reasonably
foreseeable” impacts.

* Could have environmental justice implications if a number of projects are proposed in the
same Environmental Justice Community

« Scope of Public Comments: Imposes limits on scope of comments, by prescribing page
limits, timeliness, and specificity of comments.

SIDLEY AUSTIN LLP



Pending Challenges to the National Environmental Policy Act

« Alaska Community Action on Toxics v. CEQ (Northern District of California No. 20-5199)

 California v. CEQ (Northern District of California No. 20-6057) — Filed on behalf of 21 states and
several territories, counties, and cities, including: California, Colorado, Connecticut, Delaware,
lllinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New
Mexico, New York, North Carolina, Oregon, Pennsylvania, Rhode Island, Vermont, Washington,
Wisconsin, Guam, District of Columbia, New York City, and Harris County, Texas

« Environmental Justice Health Alliance v. CEQ (Southern District of New York No. 20-6143)
* Wild Virginia v. CEQ (Western District of Virginia No. 20-45)

SIDLEY AUSTIN LLP



Environmental Justice Litigation



Potential Legal Bases

« Constitutional Claims
— Equal Protection Clause of the Fourteenth Amendment
* “No State shall make or enforce any law which shall . . . deny to any person within its jurisdiction the equal protection of the laws.”
+ See, e.g., Bean v. Southwestern Waste Management Corp., 482 F. Supp. 673 (S.D. Tex. 1979); East Bibb Tiggs Neighborhood
Ass’n v. Macon-Bibb County Planning & Zoning Commission, 706 F. Supp. 880 (M.D. Ga. 1989)
+ Civil Rights Laws
— Title VI of the 1964 Civil Rights Act, 42 U.S.C. § 2000d et seq.
» Prohibits discrimination on the basis of race, color, national origin
* Guardians Ass’n v. Civil Service Commission, 463 U.S. 582 (1983)
— Title VI requires proof of intentional discrimination
* Alexander v. Sandoval, 532 U.S. 275 (2001)
— Title VI extends only to “intentional discrimination,” does not create a private right of action to enforce regulations based on
disparate impact
* Environmental Laws
— National Environmental Policy Act (NEPA), state laws
* See, e.g., Friends of Buckingham v. State Board Air Pollution

SIDLEY AUSTIN LLP



‘Environmental Justice is Not Merely a Box to Be Checked’

Friends of Buckingham v. State Air Pollution Control
Board (Jan. 7, 2020)

United States Court of Appeals for the Fourth Circuit

Vacated permit granted to Atlantic Coast Pipeline LLC
(“ACP”) to construct and operate a compressor station
intended to transmit natural gas through ACP’s pipeline

— Compressor station was to consist of four natural gas-fired
turbines that emit pollutants

— Was to be located in historic, predominantly community
largely occupied by descendants of freed slaves

In response to challenge by community residents, Court

found:

— Granting authority had not determined whether community
was a “minority” environmental justice community

— Board failed to assess the compressor station’s potential for
disproportionate health impacts on the community

$8 billion project abandoned due to legal challenges,

delays

Bloomberg Law & SIDLEY AUSTIN LR ~

= 0, Seorch Environment & Energy News Advanced Search
BROWSE ,  Seorch Environment & Energy News

Environment & Energy Report

Photographer: Ellen M. Gilmer/Bloomberg Environrr ent

INSIGHT: Fourth Circuit Rules ‘Environmental Justice Is
Not Merely a Box to Be Checked’

March 5, 2020, 3:00 AM [ nmy
The Fourth Circuit recently vacated Virginia's grant of a permit to Atlantic Coast Simone Jones

Pipeline LLC for a compressor station near a historic, predominantly African Sidley Austin LLP

American community. Sidley Austin attorneys say the ruling represents a potential
setback 1o the 600-mile pipeline and raises broader questions about environmental o

compliance. Nicole Noélliste

Sidley Austin LLP

The conventional wisdom in the environmental bar is that "environmental justice”

remains an aspirational goal, rather than a concrete compliance point. Related Documents

o X Write for Us: Authar Guidelines
The LS. Court of Appeals for the Fourth Circuit recently sent the opposite message

in Friends of Buckingham v. State Air Poliution Control Board (Jan. 7, 2020).

Insight: Fourth Circuit Rules ‘Environmental Justice is not Merely a Box to Be Checked, (March 2020) available at https://news.bloomberglaw.com/environment-and-

SIDLEY AUSTIN LLP
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» Lawsuits being filed in increasing numbers across
the country

» Plaintiffs potentially will have more tools at their
disposal

* |ncreased, more diverse coalitions with louder
voices

 Litigation avoided?
— Black Lives Matter movement outgrowth

* Increased attention to claims that corporations are
contributing to racial disparities

Desire to avoid being tried and found liable in the court of
public opinion due to unfavorable media coverage

SIDLEY AUSTIN LLP 18



Environmental Justice and the
Federal Energy Regulatory Commission



The FERC Approach to Environmental Justice

FERC follows EPA Guidance for Incorporating Environmental Justice Concerns in EPA’'s NEPA’'s Environmental
Analysis, a 3-step process:

(1) Determine the existence of minority and low-income populations;
(2) Determine if resource impacts are high and adverse; and

(3) Determine if the impacts fall disproportionately on environmental justice populations.

Categorical thresholds for minority and low-income populations apply to a project-affected area if minority
populations > 50% of total population, and incomes below poverty level is = 20%.

* If no minority or low-income populations are found, there is no reason to then consider whether the resource impacts are
high and adverse.

» Applies methodologies in the EPA’'s Federal Interagency Working Group on Environmental Justice and NEPA
Committee’s publication, Promising Practices for Environmental Justice Methodologies in NEPA Review.

+ Based upon how data is sliced, such outcomes are possible.

» Considers impacts on human health and the environment, as associated ecological, aesthetic, historical, cultural,
economic, social and health impacts to low-income and minority populations.

» Minority groups: American Indian or Alaskan Native; Asian or Pacific Islander; Black, not of Hispanic origin; or
Hispanic.

SIDLEY AUSTIN LLP 20



The FERC Approach to Environmental Justice

FERC’s Environmental Justice considerations arise during NEPA review:

« NEPAis required when a Federal action is taken (such as the grating of a pipeline CPCN) that may have impacts on the
human and natural environment.

* NEPA s disclosure statute, not an environmental protection statute (42 U.S.C. § 4332(2)(C)).

» Standard is to take a “hard look™ at potential impacts on environmental justice communities, but no substantive outcome
required.

— Environmental consequences are considered and disclosed to the public.
— Deficient disclosures are deemed arbitrary and capricious.
FERC is an independent agency not subject to Executive Order 12898:

» Requires federal agencies to identify and address disproportionately high and adverse human health or environmental
effects of their actions on minority and low-income populations to the greatest extent practicable and permitted by law.

» Develop a strategy for implementing environmental justice.

* Promote nondiscrimination in federal programs that affect human health and the environment, as well as provide
minority and low-income communities access to public information and public participation.

SIDLEY AUSTIN LLP 21



Atlantic Coast Pipeline LLC, 161 FERC § 61,042 (2017), order on reh’g, 164 FERC |
61,100 (2018)

Interstate natural gas pipeline in Virginia with compressor facilities

+ Same facts as Buckingham with a different result

(1) Existence of Minority and Low-Income Populations: arguments made that FERC should have used smaller census
blocks instead of larger census tracts should have been used in analysis, or dilutes the impacts to families in the Union
Hill area, where 85% of adjoining landowners are African American.

(2) High and Adverse Resource Impacts: Environmental justice analysis focused on impacts that would be unique to
impoverished and minority communities.

(3) Disproportionate Effect on Environmental Justice Populations: Considered health impacts from compressor station
emissions. Although the Final EIS discusses the potential for the risk of impacts to fall disproportionately on minority
communities, it noted that, in relation to comments received regarding Compressor Station 2’s effects on African
Americans, the census tracts around the station are not designated as minority environmental justice populations.

» Protestors in the case faulted FERC environmental justice review for:

— Using geographic regions that were too large;
— Collectively considering minority groups instead of differentiating among them; and
— Failing to take into accounts risks to environmental justice communities that were higher than the general population’s
risks.
* FERC: “The Final EIS made the [environmental justice] information public and included discussion of it. No more is
required.”

SIDLEY AUSTIN LLP 22



Texas LNG Brownsville LLC, 169 FERC § 61,130 (2019), order on reh’g, 170 FERC
61,139 (2020)

LNG export facility near Brownsville, Texas
» Minority/Low-income thresholds of environmental justice review met:

— Within 5 census block groups within 2-mile radius of site, Hispanic or Latino population was 74 — 95% of total
population; and poverty levels of 22-41% in all 5 areas.

— Minority population/poverty levels consistent with all of Cameron County, TX (88% Hispanic or Latino and 35%
poverty rate); Cameron County used as reference because it is where the facility would be located.

» “Because here all project-affected populations are minority or low-income populations, or both, it is not possible that
impacts will be disproportionately concentrated on minority and low-income populations versus on some other project-
affected comparison group.”

* Relies on NAAQS and finding that facility would not increase concentration of criteria pollutants above the NAAQS,
except for ozone.

— Finds that affected minority and low-income populations have a potential for multiple or cumulative exposure to
environmental hazard of ozone, which could lead to health effects.

— Compared hospitalizations and deaths among White and Hispanic populations related to asthma and chronic lower
respiratory disease and found no disproportionately high or adverse impact to Hispanic communities vs. White
communities.

» Dissent by Commissioner Glick faults FERC for dismissing environmental justice concerns because all surrounding
communities are also environmental justice communities so no disproportionate impact. Example of FERC “shrug[ging]
its shoulders.”

SIDLEY AUSTIN LLP 23



What's Next at FERC

 FERC is famously reactive to court orders — unlikely to change course on environmental justice review
unless a court orders it to do so.

— Changes in November could move the needle.

— FERC reliance on EPA Guidance to implement Environmental Justice upheld in Sierra Club v. FERC, 867 F.3d 1357
(D.C. Cir. 2017).

» Holding that the "goal of an environmental-justice analysis is satisfied if an agency recognizes and discusses a project's impacts on
predominantly-minority communities."

» Court rejected Sierra Club’s challenges to FERC’s use of census tract data.
* FERC continues to follow its own methodology on environmental justice issues post-Buckingham.
« Environmental Justice could become next Greenhouse Gas Emissions fight:
— Black Lives Matter movement puts spotlight on disproportionate impacts to Black communities; and
— COVID-19 puts additional spotlight on health impacts from pollution exposure.

— Additional guidance may inform how pipelines move forward on infrastructure projects.

SIDLEY AUSTIN LLP 24



Federal and State Environmental Justice
Legislation



Proposed Federal Legislation: Environmental Justice for All Act

* Requires the Consideration of Cumulative Impacts: Explicitly adds cumulative impacts in permitting
decisions under the Clean Water Act and Clean Air Act.

» Creates a working group to ensure compliance and enforcement and develop government-wide strategies.

* Requires early and meaningful involvement in actions impacting communities in the NEPA review process.

» Funds programs to study potentially harmful products marketed towards women and girls of color.
» Establishes programs to ensure more equitable access to parks and the outdoors.

» Establishes Environmental Justice Grant Programs for research, education, and projects to address
environmental and public health issues.

« Establishes a Federal Energy Transition Economic Development Assistance Fund to support communities
and workers as they transition away from fossil fuel-dependent economies.

SIDLEY AUSTIN LLP
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Proposed Federal Legislation: Environmental Justice Legacy Pollution Cleanup Act

Prohibits new major source air pollution permits in communities that EPA has identified as already having a
heightened risk of cancer due to air pollution and in communities currently overburdened by particulate matter
(PM2.5) air pollution.

Prohibits renewal of major source air pollution permits in these communities beginning in 2025.
Invests billions of dollars in communities of color and low income communities:

« Invest $35 billion to clean up the most dangerous toxic sites in the country, including Superfund sites,
abandoned coal mines, Brownfields, and formerly used defense sites.

« Invest over $30 billion to identify and cleanup lead-based paint and other housing-related health and safety
hazards in low income and tribal communities.

« Invest $20 billion to replace lead drinking water service lines.

 Invest $10 billion to provide grants to low-income homeowners to install or repair wastewater disposal
systems and drinking water wells.

« Invest $3 billion to provide all American Indians and Alaska Natives with safe drinking water and adequate
sewerage systems in their homes.

SIDLEY AUSTIN LLP 27
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NJ DEP must identify the state’s “overburdened
communities,” and only grant or renew permits for covered
facilities after determining that there is no disproportionate,
cumulative environmental impacts on those communities.

Imposes new requirements on permits for certain “covered
facilities” located within the same Census tract as

overburdened communities.

Applicants must conduct a public hearing in the
overburdened community, accept oral and written comments
from any interested parties, and submit a transcript of the
public hearing to NJDEP.

Applicants must submit an environmental justice-specific
impact statement and hold public hearings if the facility in
located in or near overburdened communities

28



State Legislation: New Jersey S232

Affected permit applications:

Major sources of air pollution (i.e., gas-fired power plants and cogeneration facilities);
Resource recovery facilities or incinerators; sludge processing facilities;

Sewage treatment plants with a capacity of more than 50 million gallons per day;
Transfer stations or solid waste facilities;

Recycling facilities that receive at least 100 tons of recyclable material per day;
Scrap metal facilities;

Landfills; or

Medical waste incinerators, except those attendant to hospitals and universities.

SIDLEY AUSTIN LLP
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Tips for Meaningful Engagement in Environmental
Justice Communities



Meaningful Engagement

SIDLEY AUSTIN LLP

31



LT LT Llalolds
o /7 0
- T " 4_“_"__“.-_“._--._--._-._-'-;-1-llll_
b N LTSN
* s Y ﬂﬂ_m R .lIl.llllllllIll.ll...
ol Y LTI
_.._L,%.T,_.n_;.__. i AN
S %_._4. e e e
e | Tt

I
Sl .._. b __”J_.__” _ d __ ~_ _
Uil

4

il
= I~ A A —
-l i _— —,m”___.m_—,—

O

9 m]

&) c ° x> e = o =

® S c s) 5 = 2 o =

0 > (o] © ™ c = =] = © = > c

2 5 & 5 B o z g s £ & >» < L © § @ ¢ =
£ g 48 2 8 8 2 2 8 8 E ot § 5 £ 2%
T 6 2 & £ ® ® 6 © 5§ ¥ 2 ©» w ® £ £ % 6 &
m @ O O O o ® I I 43 3 = Z o uw » »n & ~ =



This presentation has been prepared by Sidley Austin LLP and Affiliated Partnerships (the Firm) for
informational purposes and is not legal advice. This information is not intended to create, and receipt of it
does not constitute, a lawyer-client relationship. All views and opinions expressed in this presentation are our
own and you should not act upon this information without seeking advice from a lawyer licensed in your own
jurisdiction. The Firm is not responsible for any errors or omissions in the content of this presentation or for
damages arising from the use or performance of this presentation under any circumstances.

Do not send us confidential information until you speak with one of our lawyers and receive our authorization
to send that information to us. Providing information to the Firm will not create an attorney-client relationship
in the absence of an express agreement by the Firm to create such a relationship, and will not prevent the
Firm from representing someone else in connection with the matter in question or a related matter. The Firm
makes no warranties, representations or claims of any kind concerning the information presented on or
through this presentation. Attorney Advertising - Sidley Austin LLP, One South Dearborn, Chicago, IL 60603,
+1 312 853 7000. Prior results do not guarantee a similar outcome. Photos may include Sidley alumni or
other individuals who are not Sidley lawyers. Photos may be stock photographs.
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