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Goldberg began his career as an assistant district attorney
in New York County right out of Harvard Law School
working for district attorney Frank S. Hogan.

Jay Goldberg is a graduate of the Harvard Law School and
was elected to Phi Beta Kappa, receiving his degree magna
cum laude.

He was acting United States Attorney for the Northern
District of Indiana, Special Attorney and Counselor to the
United States Department of Justice, Washington D.C., an
Assistant District Attorney, New York County and Special
Assistant to James B. Donovan, an American hero, who
effected the transfer of Russian spy Rudolph Abel for
Francis Gary Powers (Bridge of Spies, with Tom Hanks).

He has been a past lecturer on trial advocacy at the
Harvard Law School.

He is the author of four books: Preparation and Trial of
Criminal Cases within the Second Circuit , (2009)
(Amazon.com, 5 stars); Preparation and Trial of A Federal
Criminal Case , (2010); Techniques in the Defense of a
Federal Criminal Case , (2012); and, The Courtroom is

My Theater , (2018).

Jay Goldberg

www.jaygoldberg.com

remagoldbergl O(@gmail.com

T: 917.838.8984
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Books by Jay Goldberg

In The Courtroom Is My Theater, Jay Goldberg shows why he is
one of the preeminent trial attorneys in America, as he shares
stories of his high-profile courtroom drama as well as his
adventures outside of the courtroom with some of the country’s
most prominent politicians, businessmen, entertainers, and “men
of honor.”

COURTROOM
" HHEATER

MY LIFELONG REPRESENTATION
OF FAMOUS POLITICIANS,
INDUSTRIALIS ERTAINERS,
“MEN OF XD MORE

N AN

JAY GOLDBERG

wirt ALEN S, HUOIL

All Available on Amazon!

°*One man’s journey through the
practice of law with some of the
world’s most powerful and colorful
characters, including Donald
Trump, Robert F. Kennedy, Willie
Nelson, Miles Davis and Armand
Hammer.

*Former President of the Criminal
Bar Association Richard Levitt
called Goldberg “one of the

foremost lit',gators of this or any
generation.’

*Former Chief of the Criminal
Division of the United States
Attorney's Office S.D.N.Y.
Frederick Hafetz said: “I consider

ou to have the best killer trial skills

have ever seen in my 47 years of
practice, and I have worked with
the best, courtroom presence,
capturin% the jury's attention
through devastating cross and
summations that have jurors on the
edge of their seats.”

*New York Supreme Court Justice
Arthur Lonschein said: “[Jay
Goldberg] holds the distinction of
being one of the most skilled, if not
the most skilled trial lawyer in the
United States.”
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Alex Huot practices criminal law in the Southern District
of New York and Eastern District of New York, as well as
in the New York State courts. He began his career
working with Jay Goldberg and is a co-author of The
Courtroom is My Theater. In September 2019, Alex
represented one of the defendants that Daniel Hernandez
aka Tekashi 6ix9ine testified against. He cross-examined
Tekashi 61x9ine and is likely the first attorney to have a
witness define the word "trolling" on the record.

. The Courtroom is My Theater -

Alex Huot

alexstephenhuot(@gmail.com

T: 203-623-7421
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The Constitution Requires the Disclosure Sought by the Defense

and Required to be Turned Over by the Prosecution

Brady Disclosure Defined and Explained

Brady disclosure consists of exculpatory or impeaching information and evidence
that is material to the guilt or innocence or to the punishment of a defendant. The
term comes from the 1963 U.S. Supreme Court case Brady v. Maryland,[1] in
which the Supreme Court ruled that suppression by the prosecution of evidence
favorable to a defendant who has requested it violates due process.

Following Brady, the prosecutor must disclose evidence or information that would
prove the innocence of the defendant or would enable the defense to more
effectively impeach the credibility of government witnesses. Evidence that would
serve to reduce the defendant's sentence must also be disclosed by the
prosecution. In practice this doctrine has often proved difficult to enforce. Some
states have established their own laws to try to strengthen enforcement against
prosecutorial misconduct in this area.

The Brady doctrine is a pretrial discovery rule that was established by the United
States Supreme Court in Brady v. Maryland (1963).[2] The rule requires that the
prosecution must turn over all exculpatory evidence to the defendant in a criminal
case. Exculpatory evidence is evidence that might exonerate the defendant.
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Brady v. Maryland,

373 U.S. 83 (1963)

Brady v. Maryland, 373 U.S. 83 (1963), was a landmark United States Supreme Court case that established that the prosecution must turn over all evidence that might exonerate the defendant
(exculpatory evidence) to the defense.[1]:4 The prosecution failed to do so for Brady, and he was convicted. Brady challenged his conviction, arguing it had been contrary to the Due Process Clause
of the Fourteenth Amendment to the United States Constitution.

Background

On June 27, 1958, 25-year-old Maryland man John Leo Brady and 24-year-old companion Donald Boblit murdered 53-year-old acquaintance William Brooks. Both men were convicted and sentenced
to death. Brady admitted to being involved in the murder, but he claimed that Boblit had done the actual killing and that they had stolen Brooks' car ahead of a planned bank robbery but had not
planned to kill him.[2] The prosecution had withheld a written statement by Boblit (the men were tried separately), confessing that he had committed the act of killing by himself. The Maryland
Court of Appeals had affirmed the conviction and remanded the case for a retrial only on the question of punishment. Brady's lawyer, E. Clinton Bamberger Jr., appealed the case to the Supreme
Court, hoping for a new trial.[3]

Decision

The Supreme Court held that withholding exculpatory evidence violates due process "where the evidence is material either to guilt or to punishment." The court determined that under Maryland
law, the withheld evidence could not have exculpated the defendant but was material to his level of punishment. Thus, the Maryland Court of Appeals' ruling was affirmed — Brady would receive a
new sentencing hearing but not a new trial.[3]

William O. Douglas wrote: "We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt
ot to punishment... Society wins not only when the guilty are convicted, but when criminal trials are fair." [3]

A defendant's request for "Brady disclosure" refers to the holding of the Brady case, and the numerous state and federal cases that interpret its requirement that the prosecution disclose material
exculpatory evidence to the defense. Exculpatory evidence is "material" if ""there is a reasonable probability that his conviction or sentence would have been different had these materials been
disclosed." [4] Brady evidence includes statements of witnesses or physical evidence that conflicts with the prosecution's witnesses[5] and evidence that could allow the defense to impeach the
credibility of a prosecution witness. [6]

Aftermath

Brady was given a new hearing, where his sentence was commuted to life imprisonment.[3] Brady was ultimately paroled. He moved to Florida, where he worked as a truck driver, started a family
and did not re-offend.[3]

Police officets who have been dishonest are sometimes referred to as ""Brady cops''. Because of the Brady ruling, prosecutors ate required to notify defendants and their attorneys whenever a law
enforcement official involved in their case has a confirmed record of knowingly lying in an official capacity.[7]

Brady has become not only a matter of defendants' due process trial rights, but also of police officers’ due process employment rights. Officers and their unions have used litigation, legislation, and
informal political pressure to push back on Brady's application to their personnel files. This conflict over Brady's application has split the prosecution team, pitting prosecutors against police
officers, and police management against police labor.[8] Brady evidence also includes evidence material to credibility of a civilian witness, such as evidence of false statements by the witness or
evidence that a witness was paid to act as an informant.[9]

In United States v. Bagley (1985), the Court narrowed the reach of Brady by stating the suppressed evidence had to be "exculpatory" and "material" for a violation to result in the reversal of a
conviction.[2] Harry Blackmun wrote in Bagley that "only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would hgye been
different. A 'reasonable probability' is a probability sufficient to undermine confidence in the outcome."[2] age - %



Federal Practice and Procedure (Wright & Miller) |

April 2020 Update

* In passing on a defendant's request for discovery, there are constitutional imperatives
that cannot be disregarded even though there is no constitutional right to discovery.1 In
the well-known case of Brady v. Maryland, the prosecution withheld the confession of a
co-defendant in which he admitted the homicide for which Brady was convicted. This
was held to be error of a constitutional dimension because it would affect the
defendant's punishment for the offense. According to Justice Douglas, writing for the
Court:

g We now hold that the suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

*  Full article follows in Attachments
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Some Additional
Important Cases and
Articles to Note:




Giglio v. United States,

405 U.S. 150 (1972)

* Petitioner filed a motion for a new trial on the basis of newly discovered
evidence contending that the Government failed to disclose an alleged promise
of leniency made to its key witness in return for his testimony. At a hearing on
this motion, the Assistant United States Attorney who presented the case to the
grand jury admitted that he promised the witness that he would not be
prosecuted 1f he testified before the grand jury and at trial. The Assistant who
tried the case was unaware of the promise.

* Held: Neither the Assistant's lack of authority nor his failure to inform his
superiors and associates is controlling, and the prosecution's duty to present all
material evidence to the jury was not fulfilled, and constitutes a violation of due
process, requiring a new trial. Pp. 405 U. S. 153-155.

°*  PDF of full case follows in attachments
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United States v. Agurs,

427 U.S. 97 (1976)

Respondent was convicted of second-degree murder for killing one Sewell with a knife during a fight.
Evidence at the trial disclosed, inter alia, %hat Sewell, just before the killing, had been carrying two
knives, including the one with which respondent stabbed him, that he had been repeatedly stabbed, but
that respondent herself was uninjured. Subsequently, respondent's counsel moved for a new trial,
asserting that he had discovered that Sewell had a prior criminal record (including guilty pleas to charges
of assault and carrying a deadly weapon, apparently a knife) that would have tended to support the
ar%ument that respondent acted in self-defense, and that the prosecutor had failed to disclose this
information to the defense. The District Court denied the motion on the ground that the evidence of
Sewell's criminal record was not material, because it shed no light on his character that was not already
apparent from the uncontradicted evidence, particularly the fact that he had been carrying two knives,
the court stressing the inconsistency between the self-defense claim and the fact that Sewell had been
stabbed repeatedly while respondent was unscathed. The Court of Appeals reversed, holding that the
evidence of Sewell's criminal record was material and that its nondisc}%osure required a new trial because
the jury might have returned a different verdict had the evidence been received. Held: The prosecutor's
failure to tender Sewell's criminal record to the defense did not deprive respondent of a fair trial as
guaranteed by the Due Process Clause of the Fifth Amendment, where it appears that the record was
not requested by defense counsel and %ave rise to no inference of perjury, that the trial judge remained
convinced of respondent's guilt beyond a reasonable doubt after considering the criminal record in the

1 (ig, and that the judge's firsthand agpraisal of the entire record was thorough

; Brady v. Maryland, 373 US. 83,

context of the entire recor
and entirely reasonable. Mooney v. Holohan, 294 U.S. 103
distinguished. Pp. 103-114.

PDF of full case follows in attachments
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California v. Trombetta,

467 U.S. 479 (1984)

When stopped in unrelated incidents on suspicion of drunken driving on California highways, each
respondent submitted to a Intoxilyzer (breath analysis) test and registered a blood-alcohol concentration
high enough to be presumed to be intoxicated under California law. Although it was technically feasible
to preserve samples of respondents' breath, the arresting officers, as was their ordinary practice, did not
do so. Respondents were then all charged with driving while intoxicated. Prior to trial, the Municipal
Court denied each respondent's motion to suppress the Intoxilyzer test results on the ground that the
arresting officers had failed to preserve samples of respondents' breath that the respondents claim would
have enabled them to impeach the incriminating test results. Ultimately, in consolidated proceedings, the
California Court of Appeal ruled in respondents' favor, concluding that due process demanded that the
arresting officers preserve the breath samples.

Held: The Due Process Clause of the Fourteenth Amendment does not require that law enforcement
agencies preserve breath samples in order to introduce the results of breath analysis tests at trial, and
thus, here, the State's failure to preserve breath samples for respondents did not constitute a violation of
the Federal Constitution. Pp. 467 U. S. 485-491.

PDF of full case follows in attachments
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United States v. Bagley,

473 US. 667, 682 (1985)

Respondent was indicted on charges of violating federal narcotics and firearms statutes. Before trial, he
filed a discovery motion requesting, inter alia, "any deals, promises or inducements made to
[Government] witnesses in exchange for their testimony." The Government's response did not disclose
that any "deals, promises or inducements" had been made to its two principal witnesses, who had assisted
the Bureau of Alcohol, Tobacco and Firearms (ATF) in conducting an undercover investigation of
respondent. But the Government did produce signed affidavits by these witnesses recounting their
undercover dealing with respondent and concluding with the statement that the affidavits were made
without any threats or rewards or promises of reward. Respondent waived his right to a jury trial and was
tried before the District Court. The two principal Government witnesses testified about both the
firearms and narcotics charges, and the court found respondent guilty on the narcotics charges but not
guilty on the firearms charges. Subsequently, in response to requests made pursuant to the Freedom of
Information Act and the Privacy Act, respondent received copies of ATF contracts signed by the
principal Government witnesses during the undercover investigation and stating that the Government
would pay money to the witnesses commensurate with the information furnished.

PDF of full case follows in attachments
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Kyles v. Whitley,

514 U.S. 419, 433 (1995)

Petitioner Kyles was convicted of first-degree murder by a Louisiana jury and sentenced to death.
Following the affirmance of his conviction and sentence on direct appeal, it was revealed on state
collateral review that the State had never disclosed certain evidence favorable to him. That evidence
included, inter alia, (1) contemporaneous eyewitness statements taken by the police following the murder;
(2) various statements made to the police by an informant known as "Beanie," who was never called to
testify; and (3) a computer printout of license numbers of cars parked at the crime scene on the night of
the murder, which did not list the number of Kyles's car. The state trial court nevertheless denied relief,
and the State Supreme Court denied Kyles's application for discretionary review. He then sought relief
on federal habeas, claiming, among other things, that his conviction was obtained in violation of Brady w.
Maryland, 373 U. S. 83,87, which held that the suppression by the prosecution of evidence favorable to
an accused violates due process where the evidence is material either to guilt or to punishment. The
Federal District Court denied relief, and the Fifth Circuit affirmed.

PDF of full case follows in attachments
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United States v. Ruiz,

536 U.S. 622, 122 S. Ct. 2450 (2002)

The United States Constitution does not require the Government to disclose material impeachment evidence prior to
entering a plea agreement with a criminal defendant.

Defendant refused a plea bargain that required she waive her right to evidence that could potentially impeach witnesses. The
Government withdrew the offer. Defendant later pleaded guilty to a drug offense without a plea agreement. At sentencing,
the Defendant asked for the same downward departure the Government would have recommended had she accepted the
“fast track” agreement, but the United States District Court for the Southern District of California denied her request,
imposing a standard Guideline sentence instead. Defendant contended that without disclosure of potential impeachment
evidence her guilty plea under the proposed plea agreement would not be knowing and intelligent. The Government argued
that providing such information to Defendant would result in the premature disclosure of its case, which was not
constitutionally required. On appeal, the United States Court of Appeals for the Ninth Circuit, vacating the District Court's
sentencing determination and remanding for determination of an appropriate remedy, held that Defendant was entitled to
receive the same impeachment information before entering into a plea agreement that they are entitled to receive before
trial. Moreover, the appellate court held that the Federal Constitution prohibited defendants from waiving their right to that
information, and the prosecutors' standard "fast track" plea agreement was unlawful because it insisted upon that waiver.
The Government appealed the decision of the appellate court, contending that providing such information to Defendant
would result in the premature disclosure of its case, which was not constitutionally required.U.S. v. Salmonese, 352 F.3d
608, 620 (2d Cir. 2003)

PDF of full case follows in attachments
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Litigating Brady v. Maryland:

Games Prosecutors Play (2007)
~ Bennett L. Gershman

Pace University, Pace Law Faculty Publications — School of Law — 2007

By any measure, Brady v. Maryland' has not lived up to its expectations. Brady's
announcement of a constitutional duty on prosecutors to disclose exculpatory
evidence to defendants embodies, more powerfully than any other constitutional
rule, the core of the prosecutor's ethical duty to seek justice rather than victory.
Nevertheless, prosecutors over the years have not accorded Brady the respect it
deserves. Prosecutors have violated its principles so often that it stands more as
a landmark to prosecutorial indifference and abuse than a hallmark of justice.
Moreover, as interpreted by the judiciary, Brady actually invites prosecutors to
bend, if not break, the rules,' and many prosecutors have become adept at
Brady gamesmanship to avoid compliance.'

Full Article Follows in Attachments

Page - 15



Defendants’ Informational Disadvantage Continues in

Federal Criminal Cases (2012) ~ Goldberg

* New York Law Journal, August 20, 2012

* This article is archived with the New York Law Journal and no
longer appearing online
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Brady and the Unfulfilled Promise of an Even

Playing Field (2013)~ Goldberg

New York Law Journal, December 13, 2013.

Jay Goldberg, a member of Jay Goldberg P.C., writes that almost a decade ago, the Second Circuit
observed that there is an informational gap that exists between the defense and the prosecution, but
what has been done to close the gap? Is there a way to assure that we will stop hearing that some
innocence project has proven that a man was wrongly convicted? Action must be taken lest our
criminal justice system be thought by the public to be fraught with miscarriages of justice.

For some time, as long as a half century ago in May 1963, courts promised that the prosecution and
defense would, as far as possible, engage on a level playing field. It was a “battle,” a controversy
between two fully armed gladiators that would best serve the ends of justice by enabling the jury to
make an informed judgment, with both sides in a position to present material information going to the
question of guilt or innocence.

This article is archived at the New York Law Journal —you may see the entire article with a subscription
to LexisNexis

Page - 17


https://www.law.com/newyorklawjournal/almID/1202630217477/brady-and-the-unfulfilled-promise-of-an-even-playing-field/

Plea Bargaining in the Dark:
The Duty to Disclose Exculpatory

Brady Evidence During Plea Bargaining (2013)
~Michael Nasser Petegorsky

Fordpam Law Review, Volume 81, Issue 6 — 2013

Ninety-seven percent of federal convictions are the result of guilty pleas. Despite the
criminal justice system’s reliance on plea bargaining, the law regarding the prosecution’s
duty to disclose certain evidence during this stage of the judicial process is unsettled. The
Supreme Court’s decision in Brady v. Maryland requires the prosecution to disclose
evidence that establishes the defendant’s factual innocence during a trial. Some courts
apply this rule during plea bargaining and require the disclosure of material exculpatory
evidence before the entry of a guilty plea. Other courts have held or suggested that the
prosecution may suppress exculpatory evidence during plea bargaining, forcing the
defendant to negotiate and determine whether to accept a plea offer or proceed to trial
without it. Substantial disparities therefore exist in the bargaining power and decision-
making ability of criminal defendants, depending on where they are charged.

Full Article Follows in Attachments
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United States v. Pizarro & Rivera,

17-ct-151 (AJN) - (2018)

In response to the Defendants’ motion to dismiss the Indictment, the Government
writes that “[a]n adjournment is the appropriate remedy for the Government’s error,
as it will allow the defendants to engage in any necessary investigative steps with
respect to the new information recently disclosed by the Government.” Dkt. No. 125.
Similarly, the Defendants argue that if the Court were to deny their motion to
dismiss, “Defense counsel have no option but to seek an adjournment in order to
provide effective assistance of counsel.”

PDF of full case follows in attachments
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A Material Change to Brady:
Rethinking Brady v. Maryland,

Materiality, and Criminal Disovery (Spring 2020)
~ Riley E. Clafton

Journal of Criminal Law and Criminology, Volume 110, Issue 2 — Spring 2020

How we think about the trial process, and the assumptions and beliefs we bring to bear on that process, shape
how litigation is structured. This Comment demonstrates why materiality, and the theory of juridical proof
informing that standard of materiality, must be redefined for Brady v. Maryland doctrine and criminal process.
First, the Comment delineates the theory of explanationism—the revolutionary paradigm shift unfolding in the
theory of legal proof. Explanationism conceptualizes juridical proof as a process in which the factfinder weighs
the competing explanations offered by the parties against the evidence and the applicable burden of proof.
Applying explanationism to criminal process demonstrates that explanationism not only is the more accurate
account of juridical proof, but also better frames the criminal discovery process and ensures due process of law:.
The next section applies explanationism to Brady doctrine to show that the Supreme Court has tip-toed towards a
more explanatory view of Brady v. Maryland but also faltered and lapsed back into a probabilistic inquiry at
critical junctures. As a result, the efficacy of Brady is diminished where it is undermined by probabilistic theory
or language. As a result, the doctrine should embrace explanationism more wholly. Under explanationism,
materiality is determined by assessing whether the suppressed evidence could have been used by the defendant to
influence the factfinder when presenting her case.

Full Article Follows in Attachments
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United States v. Ali Sadr Hashemi Nejad,

18-ct-224 (AJN), (June 9, 2020)

Federal prosecutors have constitutional and statutory duties to disclose many types of
evidence to defendants. This principle of disclosure is central to our criminal-justice
system. “A prosecutor that withholds evidence on demand of an accused which, if made
available, would tend to exculpate him or reduce the penalty helps shape a trial that bears
heavily on the defendant . . . That casts the prosecutor in the role of an architect of a
proceeding that does not comport with standards of justice.” Brady v. Maryland, 373 U.S.
83, 87-88 (1963). And federal prosecutors, like all parties that appear before the Court,
have ethical duties of candor. United States v. Universita, 298 F.2d 365, 367 (2d Cir. 1962)
(““The prosecution has a special duty not to mislead; the government should, of course,
never make affirmative statements contrary to what it knows to be the truth.”). In the near
decade the Undersigned has sat on the bench in the Southern District of New York, the
vast majority of Assistant United States Attorneys before the Court have embraced their
disclosure obligations, worked diligently to meet them, and forthrightly admitted when they
did not.

PDF of full case follows in attachments
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United States v. Deutsch,

373 F. Supp. 289 (S.D.N.Y. 1974)

We profess as a basic principle that the prosecutor's "duty * * * is to seek justice, not
merely to convict."[1] He is "to guard the rights of the accused as well as to enforce the
rights of the public."[2] The ruling in Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.
Ed. 2d 215 (1963), enforces this principle in an important respect. The prosecutor is
required as a matter of constitutional law to disclose to defendant's evidentiary material
that may help them to avoid conviction. As the Court has made clear:

*290 "Suppression by the prosecution of evidence favorable to an accused upon request violates due process where
the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution." Id. at 87, 83 S. Ct. at 1196.[3]

PDF of full case follows in attachments
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The ‘Brady’ Obligation:

A True Boost from District Judge Allison Nathan (July 31, 2020)
~ Goldberg and Huot

* New York Law Journal, July 31, 2020

*  The author shares his views on District Judge Allison Nathan's opinions in 'U.S. v. Ali Sadr Hashemi
Nejad,' and the earlier 'U.S. v. Pizarro,' where she makes it clear that there cannot be adherence to 'Brady'
by merely allowing the government to state that it is "aware of its obligation.*

* Itis suggested that most lawyers and perhaps judges should subscribe to the Annual Review of Criminal
Procedure contained in the Georgetown Law Journal. This includes every case decided by the Courts of
Appeal each year. It details how said courts have handled the Brady obligation. As well, the Library of
Congress prepares an extraordinary treatise, available from the Superintendent of Documents entitled
“The Constitution of the United States of America: Analysis and Interpretation.” This contains every
case since the founding of our nation, including the Brady obligation and its progeny. The experience of
this author with Brady issues is explained somewhat in the book The Courtroom is My Theater (Post Hill
Press 2018). See also

*  (United States vs Agone is cited in error, that citation should be to United States v. Deutsch, 373
ESupp. 289 (S.D.N.Y. 1974)

e Full Article Follows in Attachments
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United States Attorney on Issues Related to

Discovery, Trials and Other Proceedings

9-5.001 Policy Regarding Disclosures of Exculpatory and Impeachment Information

9-5.002 Criminal Discovery

9-5.003 Criminal Discovery Involving Forensic Evidence and Experts

9-5.004 Guidance on the Use, Preservation, and Disclosure of Electronic Communications in

Federal Criminal Cases

9-5.100 Policy Regarding the Disclosure to Prosecutors of Potential Impeachment Information
Concerning Law Enforcement Agency Witnesses ("Giglio Policy™)

9-5.110 Testimony of FBI Laboratory Examiners

9-5.150 Authorization to Close Judicial Proceedings to Members of the Press and Public

See the entire manual here at: https://www.justice.gov/jm/jm-9-5000-issues-related-trials-
and-other-court-proceedings
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Preparation
and Trial of
Criminal
Cases Within
the Second
Circuit ~

Goldberg

Synopsis Follows

—_—

PREPARATION AND TRIAL
OF CRIMINAL CASES
WITHIN

THESECOND CIRCUIT
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Preparation and Trial of Criminal Cases Within the Second Circuit

As to the matter of producing a witness list, this is fully
discussed in United States v. Cannone, 528 F.2d 296 (2d Cir.
1975)..Securing the government’s witness list is most often an
unattainable goal.

Available to the government to defeat discovery (more
used than in past years following 9/11/2001) is the state secrets
privilege. United States v. Reynolds, 345 U.S. 1 (1953); United
States v. Coplon, 185 F.2d 629 (2d Cir. 1950). This privilege can
be overcome. It is not absolute, and will fall if the information
is material and necessary to the defense and where the effect
of withholding the proof would probably have an effect on the
verdict.

In general, the trial court has broad discretion to fashion a
remedy for the government’s failure to timely disclose Rule 16
materials. See, United States v. Miller, 116 F.3d 641 (2d Cir. 1997);
United States v. Sanchez, 912 F.3d 18 (2d Cir. 1990).

There is a danger to the defense in pressing for Fed R.Crim.P.
16. Rule 16 triggers a reciprocal obligation on the part of defense.
The defense, with exceptions, must disclose the same kinds of

materials required to be disclosed by the prosecution.

71
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Questions?

Please contact Jay Goldberg

——

PREPARATION AND. TRIAL

OF CRIMINAL CASES
WITHIN
THESECOND CIRCUIT

T S—— |

Jay Goldberg

www.jaygoldberg.com

remagoldbergl O(@gmail.com

T: 917.838.8984
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Attachments in the listed order as presented

in slides previously

°  Brady v. Maryland, 373 U.S. 83 (1963)
°  Federal Practice and Procedure (Wright & Miller) | April 2020 Update

°  Giglio v. United States, 405 U.S. 150 (1972)

°  United States v. Agurs, 427 U.S. 97 (1976)

°  California v. Trombetta, 467 U.S. 479 (1984)

®  United States v. Bagley, 473 U.S. 667, 682 (1985)

°  Kyles v. Whitley, 514 U.S. 419, 433 (1995)

®  United States v. Ruiz, 536 U.S. 622, 122 S. Ct. 2450 (2002)

°  Litigating Brady v. Maryland; Games Prosecutors Play (2007) ~ Bennett L. Gershman

°  Plea Bargaining in the Dark: The Duty to Disclose Exculpatory Brady Evidence During Please Bargaining (2013) ~
Michael Nasser Petegorsky
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Syllabus.

BRADY v. MARYLAND.

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND.
No. 490. Argued March 18-19, 1963 —Decided May 13, 1963.

In separate trials in a Maryland Court, where the jury is the judge
of both the law and the facts but the court passes on the admissi-
bility of the evidence, petitioner and a companion were convicted
of first-degree murder and sentenced to death. At his trial, peti-
tioner admitted participating in the crime but claimed that his
companion did the actual killing. In his summation to the jury,
petitioner’s counsel conceded that petitioner was guilty of murder
in the first degree and asked only that the jury return that ver-
dict “without capital punishment.” Prior to the trial, petitioner’s
counsel had requested the prosecution to allow him to examine
the companion’s extrajudicial statements. Several of these were
shown to him; but one in which the companion admitted the
actual killing was withheld by the prosecution and did not come
to petitioner’s notice until after he had been tried, convicted and .
sentenced and after his conviction had been affirmed by the
Maryland Court of Appeals. In a post-conviction proceeding, the
Maryland Court of Appeals held that suppression of the evidence
by the prosecutor denied petitioner due process of law, and it
remanded the case for a new trial of the question of punishment,
but not the question of guilt, since it was of the opinion that noth-
ing in the suppressed confession “could have reduced [petitioner’s)
offense below murder in the first degree.” Held: Petitioner was
not denied a federal constitutional right when his new trial was
restricted to the question of  punishment; and the judgment is
affirmed. Pp. 84-91.

(a) Suppression by the prosecution of evidence favorable to an
accused who has requested it violates due process where the evi-
dence i1s material either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution. Pp. 86-88.

(b) When the Court of Appeals restricted petitioner’s new trial
to the question of punishment, it did not deny him due process or
equal protection of the laws under the Fourteenth Amendment,
since the suppressed evidence was admissible only on the issue of
punishment. Pp. 8-91.

226 Md. 422, 174 A. 2d 167, affirmed.
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E. Clinton Bamberger, Jr. argued the cause for peti-
tioner. With him on the brief was John Martin Jones, Jr.

Thomas W. Jamison I1I, Special Assistant Attorney
General of Maryland, argued the cause for respondent.
With him on the brief were Thomas B. Finan, Attorney
General, and Robert C. Murphy, Deputy Attorney
General.

Opinion of the Court by Mr. JusticE DouGLas, an-
nounced by Mr. JusTicCE BRENNAN.

Petitioner and a companion, Boblit, were found guilty
of murder in the first degree and were sentenced to death,
their convictions being affirmed by the Court of Appeals
of Maryland. 220 Md. 454, 154 A. 2d 434. Their trials
were separate, petitioner being tried first. At his trial
Brady took the stand and admitted his participation in
the crime, but he claimed that Boblit did the actual kill-
ing. And, in his summation to the jury, Brady’s counsel
conceded that Brady was guilty of murder in the first
degree, asking only that the jury return that verdict
“without capital punishment.” Prior to the trial peti-
tioner’s counsel had requested the prosecution to allow
him to examine Boblit’s extrajudicial statements. Sev-
eral of those statements were shown to him; but one dated
July 9, 1958, in which Boblit admitted the actual homi-
cide, was withheld by the prosecution and did not come
to petitioner’s notice until after he had been tried, con-
victed, and sentenced, and after his conviction had been
affirmed.

Petitioner moved the trial court for a new trial based
on the newly discovered evidence that had been sup-
pressed by the prosecution. Petitioner’s appeal from a
denial of that motion was dismissed by the Court of
Appeals without prejudice to relief under the Maryland
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Post Conviction Procedure Act. 222 Md. 442, 160 A. 2d
912. The petition for post-conviction relief was dis-
missed by the trial court; and on appeal the Court of
Appeals held that suppression of the evidence by the
prosecution denied petitioner due process of law and re-
manded the case for a retrial of the question of punish-
ment, not the question of guilt. 226 Md. 422, 174 A. 2d
167. The case is here on certiorari, 371 U. S. 812.!

The crime in question was murder committed in the
perpetration of a robbery. Punishment for that crime in
Maryland is life imprisonment or death, the jury being
empowered to restrict the punishment to life by addition
of the words “without capital punishment.” 3 Md. Ann.
Code, 1957, Art. 27, §413. In Maryland, by reason of
the state constitution, the jury in a criminal case are “the
Judges of Law, as well as of fact.” Art. XV, §5. The
question presented is whether petitioner was denied a
federal right when the Court of Appeals restricted the
new trial to the question of punishment.

1 Neither party suggests that the decision below is not a “final
judgment” within the meaning of 28 U. S. C. § 1257 (3), and no
attack on the reviewability of the lower court’s judgment could be
successfully maintained. For the general rule that “Final judgment
in a criminal case means sentence. The sentence is the judgment”
(Berman v. United States, 302 U. S. 211, 212) cannot be applied
here. If in fact the Fourteenth Amendment entitles petitioner to a
new trial on the issue of guilt as well as punishment the ruling below
has seriously prejudiced him. It is the right to a trial on the issue
of guilt “that presents a serious and unsettled question” (Cohen v.
Beneficial Loan Corp., 337 U. S. 541, 547) that “is fundamental to
the further conduct of the case” (United States v. General Motors
Corp., 323 U. 8. 373, 377). This question is “independent of, and
unaffected by” (Radio Station WOW v. Johnson, 326 U. S. 120, 126)
what may transpire in a trial at which petitioner can receive only a
life imprisonment or death sentence. It cannot be mooted by such
a proceeding. See Largent v. Tezas, 318 U. S. 418, 421-422. Cf.
Local No. 438 v. Curry, 371 U. 8. 542, 549,
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We agree with the Court of Appeals that suppression of
this confession was a violation of the Due Process Clause
of the Fourteenth Amendment. The Court of Appeals
relied in the main on two decisions from the Third Cir-
cuit Court of Appeals—United States ex rel. Almeida v.
Baldi, 195 F. 2d 815, and United States ex rel. Thompson
v. Dye, 221 F. 2d 763—which, we agree, state the correct
constitutional rule.

This ruling is an extension of Mooney v. Holohan, 294
U. S. 103, 112, where the Court ruled on what nondis-
closure by a prosecutor violates due process:

“It is a requirement that cannot be deemed to be
satisfied by mere notice and hearing if a State has
contrived a conviction through the pretense of a
trial which in truth is but used as a means of depriv-
ing a defendant of liberty through a deliberate
deception of court and jury by the presentation of
testimony known to be perjured. Such a contrivance
by a State to procure the conviction and imprison-
ment of a defendant is as inconsistent with the rudi-
mentary demands of justice as is the obtaining of a
like result by intimidation.”

In Pyle v. Kansas, 317 U. S. 213, 215-216, we phrased
the rule in broader terms:

“Petitioner’s papers are inexpertly drawn, but they
do set forth allegations that his imprisonment
resulted from perjured testimony, knowingly used
by the State authorities to obtain his conviction,
and from the deliberate suppression by those same
authorities of evidence favorable to him. These
allegations sufficiently charge a deprivation of rights
guaranteed by the Federal Constitution, and, if
proven, would entitle petitioner to release from his
present custody. Mooney v. Holohan, 294 U. S.
103.”
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The Third Circuit in the Baldi case construed that
statement in Pyle v. Kansas to mean that the “suppres-
sion of evidence favorable” to the accused was itself suf-
ficient to amount to a denial of due process. 195 F. 2d,
at 820. In Napue v. Illinots, 360 U. S. 264, 269, we
extended the test formulated in Mooney v. Holohan
when we said: “The same result obtains when the State,
although not soliciting false evidence, allows it to go
uncorrected when it appears.” And see Alcorta v. Texas,
355 U. 8. 28; Wilde v. Wyoming, 362 U. S. 607. Cf. Dur-
ley v. Mayo, 351 U. S. 277, 285 (dissenting opinion).

We now hold that the suppression by the prosecution
of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or bad
faith of the prosecution.

The principle of Mooney v. Holohan is not punishment
of society for misdeeds of a prosecutor but avoidance of
an unfair trial to the accused. Society wins not only
when the guilty are convicted but when criminal trials
are fair; our system of the administration of justice suffers
when any accused is treated unfairly. An inscription
on the walls of the Department of Justice states the
proposition candidly for the federal domain: “The
United States wins its point whenever justice is done its
citizens in the courts.”? A prosecution that withholds
evidence on demand of an accused which, if made avail-

2 Judge Simon E. Sobeloff when Solicitor General put the idea as
follows in an address before the Judicial Conference of the Fourth
Circuit on June 29, 1954:

“The Solicitor General is not a neutral, he is an advocate; but an
advocate for a client whose business is not merely to prevail in the
instant case. My client’s chief business is not to achieve victory but
to establish justice. We are constantly reminded of the now classic
words penned by one of my illustrious predecessors, Frederick William
Lehmann, that the Government wins its point when justice is done in
its courts.”
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able, would tend to exculpate him or reduce the penalty
helps shape a trial that bears heavily on the defendant.
That casts the prosecutor in the role of an architect of
a proceeding that does not comport with standards of
justice, even though, as in the present case, his action is
not ‘“the result of guile,” to use the words of the Court of
Appeals. 226 Md., at 427, 174 A. 2d, at 169.

The question remains whether petitioner was denied a
constitutional right when the Court of Appeals restricted
his new trial to the question of punishment. In justifi-
cation of that ruling the Court of Appeals stated:

“There is considerable doubt as to how much good
Boblit’s undisclosed confession would have done
Brady if it had been before the jury. It clearly
implicated Brady as being the one who wanted to
strangle the victim, Brooks. Boblit, according to
this statement, also favored killing him, but he
wanted to do it by shooting. We cannot put our-
selves in the place of the jury and assume what their
views would have been as to whether it did or did not
matter whether it was Brady’s hands or Boblit’s
hands that twisted the shirt about the victim’s
neck. . . . [I]t would be ‘too dogmatic’ for us to
say that the jury would not have attached any
significance to this evidence in considering the
punishment of the defendant Brady.

“Not without some doubt, we conclude that the
withholding of this particular confession of Boblit’s
was prejudicial to the defendant Brady. . . .

“The appellant’s sole claim of prejudice goes to the
punishment imposed. If Boblit’s withheld confes-
sion had been before the jury, nothing in it could
have reduced the appellant Brady’s offense below
murder in the first degree. We, therefore, see no
occasion to retry that issue.” 226 Md., at 429-430,
174 A. 2d, at 171. (Italics added.)
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If this were a jurisdiction where the jury was not the
judge of the law, a different question would be presented.
But since it is, how can the Maryland Court of Appeals
state that nothing in the suppressed confession could
have reduced petitioner’s offense “below murder in the
first degree”? If, as a matter of Maryland law, juries in
criminal cases could determine the admissibility of such
evidence on the issue of innocence or guilt, the question
would seem to be foreclosed.

But Maryland’s constitutional provision making the
jury in criminal cases “the Judges of Law” does not mean
precisely what it seems to say.® The present status of
that provision was reviewed recently in Gtiles v. State, 229
Md. 370, 183 A. 2d 359, appeal dismissed, 372 U. S. 767,
where the several exceptions, added by statute or carved
out by judicial construction, are reviewed. One of those
exceptions, material here, is that “Trial courts have al-
ways passed and still pass upon the admissibility of evi-
dence the jury may consider on the issue of the innocence
or guilt of the accused.” 229 Md., at 383, 183 A. 2d, at
365. The cases cited make up a long line going back
nearly a century. Wheeler v. State, 42 Md. 563, 570,
stated that instructions to the jury were advisory only,
“except in regard to questions as to what shall be consid-
ered as evidence.” And the court “having such right, it
follows of course, that it also has the right to prevent
counsel from arguing against such an instruction.” Bell
v. State, 57 Md. 108, 120. And see Beard v. State, 71 Md.
275, 280, 17 A. 1044, 1045; Dick v. State, 107 Md. 11, 21,
68 A. 286, 290. Cf. Vogel v. State, 163 Md. 267, 162 A.
705.

3 See Dennis, Maryland’s Antique Constitutional Thorn, 92 U.
of Pa. L. Rev. 34, 39, 43; Prescott, Juries as Judges of the Law:
Should the Practice be Continued, 60 Md. St. Bar Assn. Rept. 246,
253-254.
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We usually walk on treacherous ground when we ex-
plore state law,* for state courts, state agencies, and state
legislatures are its final expositors under our federal
regime. But, as we read the Maryland decisions, it is the
court, not the jury, that passes on the “admissibility of
evidence” pertinent to “the issue of the innocence or guilt
of the accused.” Giles v. State, supra. In the present case
a unanimous Court of Appeals has said that nothing in
the suppressed confession “could have reduced the appel-
lant Brady’s offense below murder in the first degree.”
We read that statement as a ruling on the admissibility
of the confession on the issue of innocence or guilt. A
sporting theory of justice might assume that if the sup-
pressed confession had been used at the first trial, the
judge’s ruling that it was not admissible on the issue of
innocence or guilt might have been flouted by the jury
just as might have been done if the court had first ad-
mitted a confession and then stricken it from the record.®
But we cannot raise that trial strategy to the dignity of
a constitutional right and say that the deprival of this
defendant of that sporting chance through the use of a

+ For one unhappy incident of recent vintage see Oklahoma Pack-
g Co. v. Oklahoma Gas & Electric Co., 309 U. S. 4, that replaced
an earlier opinion in the same case, 309 U. S. 703.

5 “In the matter of confessions a hybrid situation exists. It is the
duty of the Court to determine from the proof, usually taken out
of the presence of the jury, if they were freely and voluntarily
made, ete., and admissible. If admitted, the jury is entitled to hear
and consider proof of the circumstances surrounding their obtention,
the better to determine their weight and sufficiency. The fact that
the Court admits them clothes them with no presumption for the
jury’s purposes that they are either true or were freely and volun-
tarily made. However, after a confession has been admitted and read
to the jury the judge may change his mind and strike it out of the
record. Does he strike it out of the jury’s mind?” Dennis, Mary-
land’s Antique Constitutional Thorn, 92 U, of Pa. L. Rev. 34, 39.
See also Bell v. State, supra, at 120; Vogel v. State, 163 Md., at 272,
162 A., at 706-707.
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bifurcated trial (cf. Williams v. New York, 337 U. S. 241)
denies him due process or violates the Equal Protection
Clause of the Fourteenth Amendment.

Affirmed.

Separate opinion of MR. JusTicE WHITE.

1. The Maryland Court of Appeals declared, “The sup-
pression or withholding by the State of material evidence
exculpatory to an accused is a violation of due process”
without citing the United States Constitution or the
Maryland Constitution which also has a due process
clause.* We therefore cannot be sure which Constitution
was invoked by the court below and thus whether the
State, the only party aggrieved by this portion of the
judgment, could even bring the issue here if it desired to
do so. See New York City v. Central Savings Bank,
306 U. 8. 661; Minnesota v. National Tea Co., 309 U. S.
551. But in any event, there is no cross-petition by the
State, nor has it challenged the correctness of the ruling
below that a new trial on punishment was called for by
the requirements of due process. In my view, therefore,
the Court should not reach the due process question which
1t decides. It certainly is not the case, as it may be sug-
gested, that without it we would have only a state law
question, for assuming the court below was correct in
finding a violation of petitioner’s rights in the suppres-
sion of evidence, the federal question he wants decided
here still remains, namely, whether denying him a new
trial on guilt as well as punishment deprives him of
equal protection. There is thus a federal question to
deal with in this Court, cf. Bell v. Hood, 327 U. S. 678,

*Md. Const., Art. 23; Home Utilities Co., Inc., v. Revere Copper
& Brass, Inc., 209 Md. 610, 122 A, 2d 109; Raymond v. State, 192
Md. 602, 65 A. 2d 285; County Comm’rs of Anne Arundel County v.
English, 182 Md. 514, 35 A. 2d 135; Oursler v. Tawes, 178 Md. 471,
13 A. 2d 763.
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wholly aside from the due process question involving
the suppression of evidence. The majority opinion
makes this unmistakably clear. Before dealing with
the due process issue it says, “The question presented is
whether petitioner was denied a federal right when the
Court of Appeals restricted the new trial to the question of
punishment.” After discussing at some length and dis-
posing of the suppression matter in federal constitutional
terms it says the question still to be decided is the same
as it was before: “The question remains whether peti-
tioner was denied a constitutional right when the Court
of Appeals restricted his new trial to the question of
punishment.”

The result, of course, is that the due process discussion
by the Court is wholly advisory.

2. In any event the Court’s due process advice goes
substantially beyond the holding below. I would employ
more confining language and would not cast in constitu-
tional form a broad rule of criminal discovery. Instead,
I would leave this task, at least for now, to the rule-
making or legislative process after full consideration by
legislators, bench, and bar.

3. I concur in the Court’s disposition of petitioner’s
equal protection argument,

MR. Justice HarRLAN, whom MR. JusTICE BLACK joins,
dissenting,.

I think this case presents only a single federal ques-
tion: did the order of the Maryland Court of Appeals
granting a new trial limited to the issue of punishment,
violate petitioner’s Fourteenth Amendment right to equal
protection? * In my opinion an affirmative answer would

11 agree with my Brother WHITE that there is no necessity for
deciding in this case the broad due process questions with which
the Court deals at pp. 86-88 of its opinion.
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be required if the Boblit statement would have been ad-
missible on the issue of guilt at petitioner’s original trial.
This indeed seems to be the clear implication of this
Court’s opinion.

The Court, however, holds that the Fourteenth Amend-
ment was not infringed because it considers the Court of
Appeals’ opinion, and the other Maryland cases dealing
with Maryland’s constitutional provision making juries
in criminal cases “the Judges of Law, as well as of fact,”
as establishing that the Boblit statement would not have
been admissible at the original trial on the issue of peti-
tioner’s guilt.

But I cannot read the Court of Appeals’ opinion with
any such assurance. That opinion can as easily, and
perhaps more easily, be read as indicating that the new
trial limitation followed from the Court of Appeals’
concept of its power, under § 645G of the Maryland
Post Conviction Procedure Act, Md. Code, Art. 27 (1960
Cum. Supp.) and Rule 870 of the Maryland Rules of
Procedure, to fashion appropriate relief meeting the
peculiar circumstances of this case,? rather than from the
view that the Boblit statement would have been relevant
at the original trial only on the issue of punishment. 226
Md., at 430, 174 A. 2d, at 171. This interpretation is
indeed fortified by the Court of Appeals’ earlier general
discussion as to the admissibility of third-party confes-
sions, which falls short of saying anything that is disposi-

2 Section 645G provides in part: “If the court finds in favor of
the petitioner, 1t shall enter an appropriate order with respect to
the judgment or sentence in the former proceedings, and any supple-
mentary orders as to rearraignment, retrial, custody, bail, discharge,
correction of sentence, or other matters that may be necessary and
proper.” Rule 870 provides that the Court of Appeals “will either
affirm or reverse the judgment from which the appeal was taken,
or direct the manner in which it shall be modified, changed or
amended.” '
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tive of the crucial issue here. 226 Md., at 427-429, 174 A.
2d, at 170.2

Nor do I find anything in any of the other Maryland
cases cited by the Court (ante, p. 8) which bears on the
admissibility vel non of the Boblit statement on the issue
of guilt. None of these cases suggests anything more
relevant here than that a jury may not “overrule” the trial
court on questions relating to the admissibility of evi-
dence. Indeed they are by no means clear as to what
happens if the jury in fact undertakes to do so. In this
very case, for example, the trial court charged that “in
the final analysis the jury are the judges of both the law
and the facts, and the verdict in this case is entirely the
jury’s responsibility.” (Emphasis added.)

Moreover, uncertainty on this score is compounded by
the State’s acknowledgment at the oral argument here
that the withheld Boblit statement would have been
admissible at the trial on the issue of guilt.*

In this state of uncertainty as to the proper answer to
the critical underlying issue of state law, and in view of
the fact that the Court of Appeals did not in terms

3 Tt is noteworthy that the Court of Appeals did not indicate that it
was limiting in any way the authority of Day v. State, 196 Md. 384,
76 A.2d 729. In that case two defendants were jointly tried and con-
victed of felony murder. Each admitted participating in the felony
but accused the other of the homicide. On appeal the defendants
attacked the trial court’s denial of a severance, and the State argued
that neither defendant was harmed by the statements put in evi-
dence at the joint trial because admission of the felony amounted
to admission of guilt of felony murder. Nevertheless the Court of
Appeals found an abuse of discretion and ordered separate new
trials on all issues.

+In response to a question from the Bench as to whether Boblit’s
statement, had it been offered at petitioner’s original trial, would
have been admissible for all purposes, counsel for the State, after
some colloquy, stated: “It would have been, yes.”
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address itself to the equal protection question, I do not see
how we can properly resolve this case at this juncture.
I think the appropriate course is to vacate the judgment
of the State Court of Appeals and remand the case to that
court for further consideration in light of the governing
constitutional principle stated at the outset of this opin-
ion. Cf. Minnesota v. National Tea Co., 309 U. 8. 551.
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In passing on a defendant's request for discovery, there are constitutional imperatives that cannot be disregarded even though

there is no constitutional right to discovery.l In the well-known case of Brady v. Maryland,2 the prosecution withheld the
confession of a co-defendant in which he admitted the homicide for which Brady was convicted. This was held to be error of
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§ 256Discovery by the Defendant—“Brady” Material, 2 Fed. Prac. & Proc. Crim. §...

a constitutional dimension because it would affect the defendant's punishment for the offense. According to Justice Douglas,
writing for the Court:

We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad

faith of the prosecution.3

The Brady rule has been refined by the Supreme Court in a number of subsequent cases,4 and there has been much learned

debate concerning how far it reaches.” Issues related to the government's obligation to disclose Brady material are frequently
litigated, at both the pre-trial stage and on appeal.

The purpose of the Brady rule was explained in 1985 in the case of United States v. Bagley:6

The Brady rule is based on the requirement of due process. Its purpose is not to displace the adversary system as
the primary means by which truth is uncovered, but to ensure that a miscarriage of justice does not occur. Thus,
the prosecutor is not required to deliver his entire file to defense counsel, but only to disclose evidence favorable

to the accused that, if suppressed, would deprive the defendant of a fair trial.”

In Strickler v. Greene,8 the Supreme Court summarized the steps in the Brady analysis:

There are three components of a true Brady violation:

The evidence at issue must be favorable to the accused, either because it is exculpatory, or because it is impeaching;
that evidence must have been suppressed by the State, either willfully or inadvertently; and prejudice must have

ensued.”

While Brady used the term “suppression,” it should not be understood to require active removal or hiding of evidence by
the government—the issue is whether the prosecution revealed the evidence in a timely manner, regardless of intent or
negligence.g‘5 O Evidence is deemed “suppressed” if the prosecution failed to disclose it before it was too late for the defendant to

make use of the evidence,lo and it was not otherwise available to the defendant through the exercise of reasonable diligence.11

The timing of the disclosure may be key to determining whether it was suppressed, and also whether the defendant suffered

any prejudice from the late disclosure. 12

Evidence equally available to the defendant by the exercise of due diligence means that the government is not obligated under
Brady to produce it.13 Similarly, if the defendant knows about the exculpatory information, then the government's failure to
disclose it is not a Brady violation. 14

If material is exculpatory15 and subject to disclosure, but is not discoverable under Rule 16, then Brady only requires that
it be disclosed in time to allow the defendant to use it effectively at trial.'® Disclosure during trial may not be too late for

defendant to make use of the evidence, and defense counsel may request a continuance or recess to review the materials.!”
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Although disclosure at the time of trial may satisfy Brady, there are situations in which it has been thought desirable to require

the government to produce Brady material earlier than this. 18

The district court has authority to order Brady material disclosed prior to trial.' The burden to disclose exculpatory material
is on the government in the first instance, and there is not a general requirement that courts seek out Brady material unless the

prosecutor has sought such a judicial determination whether an item should be disclosed.?’

The prosecutor is charged with knowledge of the significance of evidence in his file “even if he has actually overlooked it.”?!

Exculpatory evidence held by other investigative agencies that are part of the prosecution team is considered to be in the

possession of the prosecutor and subject to Brady even if the information never came to the prosecutor's attention.”” The
government, however, is not required to seek out information from other sources, such as state police agencies or courts, that may

be favorable to the defendant unless those agencies worked with the prosecutor.23 Moreover, exculpatory evidence must exist
at the time of the trial to qualify as Brady material.>* But prosecutors cannot avoid knowledge that would lead to exculpatory

material to avoid the Brady obliga‘[ion.25

The Brady disclosure requirement applies to exculpatory evidence that goes to either the defendant's guilt or any potential
punishment.26 In Brady, the evidence that a confederate was the actual killer did not affect the defendant's guilt—-which he
admitted—but only the likely punishment.27 In Cone v. Bell, the Court noted that "[e]vidence that is material to guilt will often

be material for sentencing purposes as well; the converse is not always true, however, as Brady itself demonstrates."”’>" The
evidence must be favorable to the defendant, so inculpatory material, or ambiguous information, falls outside Brady, although

the government may be required to produce it under Rule 16.28

In Giglio v. U.S.,29 the Supreme Court included within the category of exculpatory evidence subject to disclosure any witness

impeachment information if the reliability of the witness may be determinative of the defendant's guilt or innocence.>’ The
most common form of impeachment evidence is some type of cooperation agreement, which may be informal or contingent on

subsequent performance, so long as it provides a witness with some benefit in exchange for testifying or giving information.>!

Providing a witness with a benefit, such as a reduced sentence or even a monetary payment, in exchange for testimony does not
violate 18 U.S.C.A § 201(c)(2), which makes it a crime to give anything of value to a witness “for or because of”’ the person's
testimony, so long as the government discloses the benefit provided and the defendant has an opportunity examine the witness

on any possible bias as a result of the agreemen‘[.32

Even if evidence is exculpatory and not disclosed by the prosecutor, a Brady violation occurs only if the information was

“material.” In United States v. Agurs,3 3 the Supreme Court distinguished three different situations in deciding whether evidence
is material and must be disclosed. First, if a prosecution witness has given perjured testimony and the prosecution knew or
should have known of the perjury,34 a conviction must be set aside if there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury.35 Second, if there has been a specific request for information and the prosecution
has failed to respond, the conviction must be set aside if the suppressed evidence might have affected the outcome of the trial. 3
Finally, if there has been no request by defendant, or only a general request, information not revealed by the prosecutor will be

deemed material only if the omitted evidence creates a reasonable doubt that did not otherwise exist.>’

In United States v. Bagley, however, the Court abandoned the three-part materiality test for cases that distinguished between
different types of requests, although the Agurs standard for perjury cases remains. Instead, the test of materiality under Brady is:
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The evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the

defense, the result of the proceeding would have been different. A “reasonable probability” is a probability

sufficient to undermine confidence in the outcome.>®

The Court reiterated in Banks v. Dretke®” the requirement that prosecutors have an independent duty to disclose Brady material
that is not conditioned on a defendant's request for such material, stating that “[o]ur decisions lend no support to the notion

that defendants must scavenge for hints of undisclosed Brady material when the prosecution represents that all such material

has been disclosed.”*’

In Strickler v. Greene, the Court explained that undisclosed evidence is material if there is a “reasonable probability” that the

result of the trial would have been different, not just a reasonable possibility.41 The test of materiality for the failure to disclose
Giglio impeachment material showing the witness was not truthful is whether there is any reasonable likelihood that false

testimony could have affected the judgment of the jury.42 For impeachment evidence to be material, courts usually look at the
witness's importance to the government's case, whether other types of impeachment material was available to attack credibility,

and whether the withheld material was only cumulative of other impeaching evidence.® In Smith v. Cain, the Supreme Court
reiterated that the importance of an eyewitness in proving the case is an important component in determining whether withheld

impeachment evidence was material.**** In Turner v. United States, the Court found that withheld exculpatory evidence from
a murder prosecuted 30 years earlier was "too little, too weak, or too distant from the main evidentiary points to meet Brady's

standards.*3-70

The materiality determination is not a sufficiency of the evidence test, so a defendant need not show that the jury would not

have convicted even if the exculpatory evidence had been disclosed.** The analysis looks to the evidence collectively, and not

on an item-by-item basis, to determine the potential prejudice on the trial from the withheld information.*>

The focus is on prejudice to the defendant from the prosecutor's suppression of the evidence, and in Kyles v. Whitley46 the Court
explained that “[t]he question is not whether the defendant would more likely than not have received a different verdict with the

evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.”*

The defendant bears the burden of establishing prejudice from any suppression of evidence. Once a reviewing court finds that

there was a due process violation from the suppression of material evidence, there is no need for further harmless-error review. 8

Appellate review of the materiality and prejudice determinations is under the de novo standard.*

1’49.50

While the usual remedy for
a Brady violation is a new tria in rare circumstances, a court could find that the government's due process violation was

so flagrant as to require dismissal of the case to avoid prejudice to the defendant from a retrial.>*

Brady did not create a discovery rule, although the constitutional disclosure requirement operates much like one.”! It was

decided not to codify the Brady requirements in the discovery rules when they were amended in 197532 Nevertheless, Brady
has important implications for discovery, and defendants frequently couple a pre-trial discovery motion with a demand for

production of Brady material.>

It is not uncommon for a court to grant a request under Rule 16 for disclosure of Brady material. Although a general request is

less effective than a specific request, and the showing required for a new trial for nondisclosure is, therefore, more rigorous,5 4

that there is no reason for not making the disclosure in the first instance. Further, if evidence is “material either to guilt or
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punishment” and “favorable to an accused,” within the Brady formulations, it seems that a fortiori it must be “material to the

preparation of his defense” under Rule 16(a)(1)(E) and (F).5 >Ifa prosecutor's office maintains an open file discovery system,
then defense counsel can reasonably rely on the file containing all material Brady obligates the government to disclose and

need not request such material.>® However, it is not necessary to disclose Brady material prior to entering a plea agreement

with a criminal defendant.>’

When passing on requests for discovery under Rule 16, in doubtful cases courts should grant discovery sought under the rule
and thereby avoid the constitutional questions posed by Brady.58 This is consistent with the Supreme Court's admonition that
“disclosure, rather than suppression, of relevant materials ordinarily promotes the proper administration of criminal justice,”59
and with its statement that when there is a substantial basis for claiming that material is within Brady, the prosecutor should

either furnish the information to the defendant or submit the problem to the trial judge.60

Because Brady is based on the Constitution, it overrides court-made rules of procedure. Thus, Rule 16(a)(2) prohibits discovery

of work product but it does not alter the prosecutor's duty to disclose material that comes within Brady.61 It is not yet settled
whether Brady requires pre-trial disclosure of statements of witnesses other than under the Jencks Act—and now under Rule

26.2—that would ordinarily not have to be produced until the witness finished his direct testimony.62 On the other hand, the

Brady disclosure obligation applies regardless of whether the statement was committed to writing or otherwise recorded.®

The Brady rule does not apply to applications for a warrant. Law-enforcement officers are not obliged to include in the affidavit

in support of a warrant exculpatory evidence they may have.®* In District Attorney's Office for the Third Judicial District v.

Osborne, the Supreme Court held that Brady does not apply to post-conviction proceedings, such as a suit to obtain evidence

so that DNA testing could be conducted.®

Westlaw. © 2020 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

a0 Edwin M. Adams Professor of Law, University of Illinois. Professor Leipold revised §§ 160 to 240 for the
publication of Chapter 5 in its Fourth Edition.

al Professor Of Law, Wayne State University. Professor Henning revised §§ 241 to 300 for the publication of
Chapter 5 in its Fourth Edition.

1 No constitutional right to discovery
“There is no general constitutional right to discovery in a criminal case.” Weatherford v. Bursey, 429 U.S.
545,97 S. Ct. 837, 51 L. Ed. 2d 30 (1977).

) Brady case
Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).

3 Due-process test

373 U.S. at 104, 83 S.Ct. at 1196-1197. The Court further stated, “A prosecution that withholds evidence
on demand of an accused which, if made available, would tend to exculpate him or reduce the penalty helps
shape a trial that bears heavily on the defendant.” 83 S.Ct. at 1197.
4 Rule refined

Giles v. Maryland, 386 U.S. 66, 87 S. Ct. 793, 17 L. Ed. 2d 737 (1967); Giglio v. U.S., 405 U.S. 150, 92 S.
Ct. 763,31 L. Ed. 2d 104 (1972); DeMarco v. U. S., 415 U.S. 449, 94 S. Ct. 1185, 39 L. Ed. 2d 501 (1974);
Ring v. U. S., 419 U.S. 18, 95 S. Ct. 164, 42 L. Ed. 2d 29 (1974); U. S. v. Agurs, 427 U.S. 97, 96 S. Ct.
2392, 49 L. Ed. 2d 342 (1976); Weatherford v. Bursey, 429 U.S. 545,97 S. Ct. 837, 51 L. Ed. 2d 30 (1977);
U.S. v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985); Kyles v. Whitley, 514 U.S. 419,
115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995); Wood v. Bartholomew, 516 U.S. 1, 116 S. Ct. 7, 133 L. Ed. 2d
1 (1995); Strickler v. Greene, 527 U.S. 263, 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999); U.S. v. Ruiz, 536
U.S. 622, 122 S. Ct. 2450, 153 L. Ed. 2d 586 (2002).

Page - 67


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118728&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118728&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963125353&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&fi=co_pp_sp_708_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_sp_708_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967129469&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127068&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127068&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127147&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974138430&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142416&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142416&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118728&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985133735&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995091643&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995091643&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995201973&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995201973&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999142645&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390134&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002390134&pubNum=0000708&originatingDoc=I202dfd3489e211daa770e0a5cfef677e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

§ 256Discovery by the Defendant—“Brady” Material, 2 Fed. Prac. & Proc. Crim. §...

9.50

10

Learned debate

Gershman, Reflections on Brady v. Maryland, 47 S. Tex. L. Rev. 685 (2006); Douglass, Fatal Attraction?
The Uneasy Courtship of Brady and Plea Bargaining, 50 Emory L.J. 437 (2001); Cerruti, Through the
Looking-Glass at the Brady Doctrine: Some New Reflections on White Queens, Hobgoblins, and Due
Process, 94 Ky. L.J. 211 (2005); Sundby, Fallen Superheroes and Constitutional Mirages: The Tale of Brady
v. Maryland, 33 McGeorge L. Rev. 643 (2002); ABA Standards for Criminal Justice: Discovery, 3d ed.
1996, § 11-2.1(a)(viii), and Commentary thereto at pp. 32—33; Reiss, Prosecutorial Intent in Constitutional
Criminal Procedure, 135 U.Pa.L.Rev. 1365 (1987); Babcock, Fair Play: Evidence Favorable to An Accused
and Effective Assistance of Counsel, 34 Stan.L.Rev. 1133 (1982); Cannon, Prosecutor's Duty to Disclose,
52 Marq.L.Rev. 516 (1969); Everett, Discovery in Criminal Cases—In Search of a Standard, Duke L.J. 477,
511-517 (1964); Carter, Suppression of Evidence Favorable to An Accused, 34 F.R.D. 87 (1964). Professor
Western, in The Compulsory Process Clause, 73 Mich.L.Rev. 75, 121-132 (1974), made the interesting
suggestion that the Brady rule is required by the Compulsory Process Clause of the Sixth Amendment.
Bagley case

U.S. v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985).

Purpose of Brady

473 U.S. at 675, 105 S.Ct. at 3380-3381.

See also

"The superior prosecutorial investigatory apparatus must turn over exculpatory information. The Brady rule
imposes an independent duty to act on the government, like the duty to notify the defendant of the charges
against him." U.S. v. Tavera, 719 F.3d 705, 712 (6th Cir. 2013).

“This rule, derived from due process, helps to ensure fair criminal trials, protecting the presumption of
innocence for the accused, while forcing the state to present proof beyond a reasonable doubt.” Mays v.
City of Dayton, 134 F.3d 809, 815 (6th Cir. 1998), cert. denied, 524 U.S. 942, 118 S. Ct. 2352, 141 L. Ed.
2d 722 (1998).

Strickler case

Strickler v. Greene, 527 U.S. 263, 119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999).

Three components of Brady

527 U.S. 281-282, 119 S. Ct. at 1948.

Not active removal or hiding

"[TThe reason that a witness refuses to speak with the defendant thus appears irrelevant. Unless the witness's
unavailability is somehow caused by or attributable to the government, Brady is not implicated because
evidence has not been "suppressed." This rule seems quite ill-conceived, but it binds us nonetheless." U.S.
v. Tavera, 719 F.3d 705, 718 (6th Cir. 2013).

"The term 'suppression' does not describe merely overt or purposeful acts on the part of the prosecutor; sins
of omission are equally within Brad)y's scope. * * * There is no allegation that the trial prosecutor in this case
acted willfully, maliciously, or in anything but good faith—but an 'innocent' failure to disclose favorable
evidence constitutes a Brady violation nonetheless." U.S. v. Price, 566 F.3d 900, 907-908 (9th Cir. 2009).
"[M]n the Brady context, 'suppression’ is not limited to circumstances where it was carried out by the
Government intentionally or in bad faith; instead, negligence or inadvertence qualifies as 'suppression."
United States v. Peake, 2016 WL 8234673, *3 (D.P.R. 2016), citing Wright, aff'd, 874 F.3d 65 (1st Cir.
2017).

Disclosed too late

"A new trial will rarely be warranted based on a Brady claim where the defendant obtains the information
in time to use it at the trial. Where evidence is disclosed late but before trial, the defendant must show a
reasonable probability that an earlier disclosure would have altered the trial's result. Here, Appellants have
failed to demonstrate prejudice, which is the cornerstone of Brady." United States v. Borda, 848 F.3d 1044,
1067 (D.C. Cir. 2017), cert. denied, 137 S. Ct. 2315, 198 L. Ed. 2d 729 (2017).

“Delayed disclosure of evidence does not in and of itself constitute a Brady violation.” U.S. v. O'Hara, 301
F.3d 563, 569 (7th Cir. 2002), cert. denied, 537 U.S. 1049, 123 S. Ct. 611, 154 L. Ed. 2d 524 (2002).

Not applicable to post-trial proceedings

“Osborne's right to due process is not parallel to a trial right, but rather must be analyzed in light of the fact
that he has already been found guilty at a fair trial, and has only a limited interest in postconviction relief.
Brady is the wrong framework.” District Attorney's Office for Third Judicial Dist. v. Osborne, 557 U.S. 52,
69, 129 S. Ct. 2308, 174 L. Ed. 2d 38 (2009).
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“[E]ven if the evidence Jones seeks were assumed to be material, the Brady right of pretrial disclosure
available to defendants at trial does not extend to habeas corpus petitioners seeking post-conviction relief.”
Jones v. Ryan, 733 F.3d 825, 837 (9th Cir. 2013), cert. denied, 571 U.S. 984, 134 S. Ct. 503, 187 L. Ed.
2d 340 (2013).

Otherwise available

"That Wogenstahl did not obtain the evidence he now presents until that final request is hardly attributable
to a lack of reasonable due diligence on his part. The prosecution has a constitutional obligation under Brady
to provide material exculpatory and impeachment evidence, and the defendant is not required to request
continuously Brady information in order to show due diligence." In re Wogenstahl, 902 F.3d 621, 629 (6th
Cir. 2018).

"[TThe government's claim about Ross's probation eligibility did not describe a term of their agreement that
could be modified. It was simply a description of the relevant law, complete with citation. The government
might have misunderstood or misstated the law, but could not have suppressed it, as required for a Brady
violation." United States v. Betts—Gaston, 860 F.3d 525, 530 (7th Cir. 2017).

“[The government did not engage in any conduct indicating that it performed its Brady obligations in bad
faith. First, there is no proof that the government larded its production with entirely irrelevant documents.
Furthermore, it cannot be said that the government made access to the documents unduly onerous. While
access to the documents may have been somewhat hampered due to the format in which they were
transferred, the district court noted that the defendants' motion practice ‘demonstrate[d] they [were] capably
navigating the discovery, which primarily all came from [the] [d]efendants in the first place.” Finally, there
is no indication that the government deliberately concealed any exculpatory evidence in the information it
turned over to the defense. Consequently, the government has not ‘abdicated’ its duties under Brady.” U.S.
v. Warshak, 631 F.3d 266, 297-298 (6th Cir. 2010).

“[E]vidence for Brady purposes is deemed ‘suppressed’ if (1) the prosecution failed to disclose the evidence
before it was too late for the defendant to make use of the evidence, and (2) the evidence was not otherwise
available to the defendant through the exercise of reasonable diligence.” U.S. v. O'Hara, 301 F.3d 563, 569
(7th Cir. 2002), cert. denied, 537 U.S. 1049, 123 S. Ct. 611, 154 L. Ed. 2d 524 (2002).

“We regard as untenable a broad rule that any information possessed by a defense witness must be considered
available to the defense for Brady purposes. To begin with, it is simply not true that a reasonably diligent
defense counsel will always be able to extract all the favorable evidence a defense witness possesses.
Sometimes, a defense witness may be uncooperative or reluctant. Or, the defense witness may have forgotten
or inadvertently omitted some important piece of evidence previously related to the prosecution or law
enforcement. Or, as may have been the case here, the defense witness learned of certain evidence in the time
between when she spoke with defense counsel and the prosecution.” Boss v. Pierce, 263 F.3d 734, 740 (7th
Cir. 2001), cert. denied, 535 U.S. 1078, 122 S. Ct. 1961, 152 L. Ed. 2d 1022 (2002).

Timing of disclosure

“To the extent that this evidence was exculpatory, its relevance to Mr. Rijo's case was straightforward: it
undermined the thoroughness and good faith of the Government's investigation. This defense is neither
complicated nor inconsistent with the defense strategy pursued by Mr. Rijo. Seven days afforded ample
time for its preparation. On these facts, we cannot conclude that the Government's belated disclosure of this
evidence prevented defense counsel from using it in preparing and presenting Mr. Rijo's case.” U.S. v. Cruz-
Feliciano, 786 F.3d 78, 88 (1st Cir. 2015), cert. denied, 136 S. Ct. 274 (2015).

“The United States presented substantial evidence of guilt, and Appellants struggle to explain with the
required specificity how these statements, if disclosed earlier, would have changed any aspect of the trial.
Although the United States committed a serious blunder that we do not easily countenance, we cannot
conclude that the delayed disclosure here resulted in a trial unworthy of confidence.” U.S. v. Fields, 763
F.3d 443, 461 (6th Cir. 2014).

“Here, while we do not doubt that the defense would have been better prepared to impeach the government's
witnesses if there had been more time to digest the Brady/Giglio materials, Rivera has failed to show a
reasonable probability that the outcome of his case would have been any different if the trial court had
granted the one-week continuance.” U.S. v. Delgado-Marrero, 744 F.3d 167, 199, 93 Fed. R. Evid. Serv.
938 (1st Cir. 2014).
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Government's disclosure of Brady material on the Friday before trial started the following Monday did not
violate Brady because “the documents given to Douglas on the Friday before trial totaled only some 290
pages. They were grouped according to the witness to which they pertained and were easily recognizable as
such, with the documents relating to a given witness fastened with a clip.” U.S. v. Douglas, 525 F.3d 225,
245-246 (2d Cir. 2008), cert. denied, 129 S. Ct. 619, 172 L. Ed. 2d 458 (2008).

Government suppressed an exculpatory memorandum when it was delivered to the defense less than one
full business day before trial, it was among more than 2,700 pages of material in two file boxes, it was listed
on page twelve of a 41-page index designating over 600 exhibits, none of the individual items were Bates
stamped, and the exhibits were not placed in separate file folders that corresponded with the “3500 numbers”
listed on the exhibit list. U.S. v. Gil, 297 F.3d 93, 96 (2d Cir. 2002).

“[W]e have never interpreted due process of law as requiring more than that Brady material must be disclosed
in time for its effective use at trial,” U.S. v. Coppa, 267 F.3d 132, 142 (2d Cir. 2001).

“No due process violation occurs as long as Brady material is disclosed to a defendant in time for its effective
use at trial.” U.S. v. Smith Grading and Paving, Inc., 760 F.2d 527, 532 (4th Cir. 1985).

“We recognize that Brady v. Maryland and United States v. Agurs do not require the pre-trial disclosure of
material evidence as long as the ultimate disclosure is made before it is too late for the defendant to make
use of the evidence.” U.S. v. Olson, 697 F.2d 273, 275 (8th Cir. 1983).

Due diligence

"Mr. Stein conceded that Exhibit X was a publicly available document filed with a public agency. Although
in some cases a publicly available document practically may be unobtainable with reasonable diligence, Mr.
Stein made no effort to establish that this is such a case. In fact, Mr. Stein represented that he located the
document on the 'SEC website."" United States v. Stein, 846 F.3d 1135, 1146-1147 (11th Cir. 2017), cert.
denied, 138 S. Ct. 556 (2017).

“[1]t is apparent that with just minimal due diligence on the part of Georgiou, he could have obtained a copy
of [Waltzer's] guilty plea transcript because he certainly was aware that the main witness against him had
pled guilty before Judge Dalzell. Likewise, the existence of the Bail Report was not hidden from Appellant,
and it could have been accessed through his exercise of reasonable diligence. Accordingly, the Minutes and
the Bail Report cannot be deemed to have been suppressed.” U.S. v. Georgiou, 777 F.3d 125, 140-141 (3d
Cir. 2015), cert. denied, 136 S. Ct. 401.

“[Tlhe CA-7 form is a publicly available document and could have been uncovered by a diligent
investigation. As a senior claims examiner at the Department of Labor testified, Catone could have obtained
a copy of his entire claims file by simply submitting a written request to the Department of Labor.” U.S. v.
Catone, 769 F.3d 866, 872 (4th Cir. 2014).

There was no Brady violation from the government's failure to produce the transcript of its witness's state
court testimony in an unrelated matter where the defendant cross-examined the witness about the results
of that trial, and because he "could have obtained a copy of the transcript himself, he cannot show that the
Government suppressed evidence." U.S. v. Ladoucer, 573 F.3d 628, 636 (8th Cir. 2009).

"Bond essentially argues that Johnson's testimony would have been favorable to him and that the government
'suppressed' such evidence in violation of Brady by failing to call Johnson as a witness after indicating that
it would. However, it is elementary that litigants are not required to call every witness identified on their
witness lists. * * * Whether a litigant actually calls all, or any, of the witnesses on its witness list is purely a
matter of trial strategy. Brady does not, as a general matter, supplant the prosecutor's ability to make strategic
choices during litigation." U.S. v. Bond, 552 F.3d 1092, 1097 (9th Cir. 2009).

“Since Harris knew where he was (and was not) at the time, counsel surely would have done so had Harris
been charged in the Mexico City Café incident. But Harris was not charged with that crime, so there was no
reason for the government to disclose (what Harris already knew) that he was at his workplace at the time.”
Harris v. Kuba, 486 F.3d 1010, 1015 (7th Cir. 2007).

Defendant's Brady claim is without merit when the file at issue was a matter of public record and could have
been obtained upon request, “especially when the file pertains to an alleged co-conspirator and the charges
against the co-conspirator are so closely related to the conspiracy with which the defendant is charged.” U.S.
v. Infante, 404 F.3d 376, 387 (5th Cir. 2005).
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“[Blecause the evidence was available to Spirko from other sources than the state, and he was aware of the
essential facts necessary for him to obtain that evidence, the Brady rule does not apply.” Spirko v. Mitchell,
368 F.3d 603, 611, (6th Cir. 2004), cert. denied, 544 U.S. 948, 125 S. Ct. 1699, 161 L. Ed. 2d 525 (2005).
The prosecution is not required to furnish a defendant with exculpatory evidence that is fully available to
him through the exercise of due diligence. Wright v. Hopper, 169 F.3d 695, 702 (11th Cir. 1999), cert. denied,
528 U.S. 934, 120 S. Ct. 336, 145 L. Ed. 2d 262 (1999).

“Brady rights are not denied where the information was fully available to the defendant and his reason for
not obtaining and presenting such information was his lack of reasonable diligence.” U.S. v. Dean, 722 F.2d
92, 95 (5th Cir. 1983).

United States v. Peake, 2016 WL 8234673, *3 (D.P.R. 2016), quoting Wright, aff'd, 874 F.3d 65 (1st Cir.
2017).

Known by defendant

"There can be no Brady violation where a defendant knew or should have known the essential facts
permitting him to take advantage of any exculpatory information." United States v. Castano, 906 F.3d 458,
466 (6th Cir. 2018).

"Pendleton's knowledge of the inconsistent statements suggests that he had access to the information from
other sources, and Brady does not require disclosure in this circumstance, id. particularly when the movant
offers nothing more than speculation to support his belief that a PSR contains the relevant information."
United States of America v. Pendleton, 832 F.3d 934, 941 (8th Cir. 2016).

“Based upon the record before us, it appears that Mark's counsel, but not the government, possessed the Isaac
letters. This severely undercuts Mark's contention that the government suppressed or withheld evidence in
violation of Brady.” U.S. v. Freeman, 61 V.I. 679, 763 F.3d 322, 347 (3d Cir. 2014), cert. denied, 135 S.
Ct. 1467, 191 L. Ed. 2d 412 (2015).

“[A]ll that was unknown to the defendant and his attorney was the fact of Lopez's statement, not the content
of that statement. Further, the fact that prosecutors interviewed Lopez could have easily been discovered
with a simple phone call to Lopez's attorney.” The court admonished prosecutors that “when the government
obtains an exculpatory statement and fails to disclose that statement, the government proceeds at its own
risk and places any resulting conviction in jeopardy.” U.S. v. Barraza Cazares, 465 F.3d 327, 335 (8th Cir.
2006), cert. denied, 128 S. Ct. 41, 169 L. Ed. 2d 40 (2007).

“[E]vidence is not ‘suppressed’ if the defendant knows about it and has it in her possession.” Lambert v.
Blackwell, 387 F.3d 210, 265 (3d Cir. 2004), cert. denied, 544 U.S. 1063, 125 S. Ct. 2516, 161 L. Ed. 2d
1114 (2005).

“[T]nformation actually known by the defendant falls outside the ambit of the Brady rule.” U.S. v. Roane,
378 F.3d 382, 402 (4th Cir. 2004), cert. denied, 546 U.S. 810, 126 S. Ct. 330, 163 L. Ed. 2d 43 (2005).
“Evidence is not ‘suppressed’ if the defendant either knew, or should have known, of the essential facts
permitting him to take advantage of any exculpatory evidence. As a result, the Government is not required to
disclose grand jury testimony to a defendant who is ‘on notice of the essential facts which would enable him
to call the witness and thus take advantage of any exculpatory testimony that he might furnish.”” (quoting
U.S. v. Stewart, 513 F.2d 957, 600 (2d Cir. 1975). U.S. v. LeRoy, 687 F.2d 610, 618 (2d Cir. 1982), cert.
denied, 459 U.S. 1174, 103 S. Ct. 823, 74 L. Ed. 2d 1019 (1983).

“[T]he government is not obliged under Brady to furnish a defendant with information which he already has
or, with any reasonable diligence, he can obtain himself.” U.S. v. Prior, 546 F.2d 1254, 1259 (5th Cir. 1977).
U.S. v. Lebeau, 2015 WL 3755925, *2 (D.S.D. 2015), quoting Wright.

Exculpatory

"Lynch asserts that he has subsequently discovered about the United States' prosecution priorities should
have been disclosed to him pursuant to Brady v. Maryland. This claim is without merit, because the evidence
was not exculpatory of Lynch or otherwise relevant to his case." United States v. Lynch, 903 F.3d 1061,
1073 (9th Cir. 2018), cert. denied, 139 S. Ct. 2717, 204 L. Ed. 2d 1114 (2019).

"Likewise, the fingerprint-comparison results excluding Floyd from the fingerprints lifted from the whiskey
bottle would obviously have helped [Floyd] and would have had some value in countering the detective's
testimony and the State's theory that Floyd shared a drink with Hines. Id. Because, in the context of the
detective's testimony, this evidence is favorable for impeaching the prosecution's witness, it would be
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unreasonable to conclude that it is anything other than favorable under Brady." Floyd v. Vannoy, 894 F.3d
143, 163 (5th Cir. 2018), cert. denied, 139 S. Ct. 573 (2018).

"In short, Sitzmann has not shown that Jones' testimony was "favorable to the accused" within the meaning
of Brady and Giglio. Accordingly, the District Court did not err in rejecting Sitzmann's claims." United
States v. Sitzmann, 893 F.3d 811, 828 (D.C. Cir. 2018).

"Evidence concerning the agents' corruption is not Brady information because it is not exculpatory or
impeaching of the government's trial evidence." United States v. Ulbricht, 858 F.3d 71, 113 (2d Cir. 2017).
“The defendants raise one last perplexing Brady theory: that the government failed to disclose statements
by defendants that it intended to use at trial involving threats to witnesses. But Brady material must be
exculpatory. These statements are about as far from exculpatory as one can imagine. They are not covered
by Brady.” U.S. v. Brown, 822 F.3d 966, 975 (7th Cir. 2016), cert. denied, 137 S. Ct. 248 (2016).
“Ruiz—the State's key witness at trial—repeatedly denied to the police that he was at the murder site and that
he knew anything about the murders. His statement changed only after Raucci provided critical details about
the case, told Ruiz ‘that it was in his best interest to tell what happened [and] give a detailed statement as to
his participation and also the other two,” and promised to ‘let [Ruiz] go’ if he did so. That evidence was of a
kind that would suggest to any prosecutor that the defense would want to know about it. If defense counsel
had known this information at trial, he could have cross-examined Ruiz regarding his prior inconsistent
statements and the extent to which Raucci coached him and induced him to testify falsely. As the district
court concluded, Sweeney's testimony was clearly exculpatory under Brady or impeachment material under
Giglio, if not both.” Lewis v. Connecticut Com'r of Correction, 790 F.3d 109, 124 (2d Cir. 2015)

“On its face, the nondisclosure of the identities of the other suspects—two of whom were reported to have
confessed to the murder—was an egregious breach of the State's Brady obligations.” Bies v. Sheldon, 775
F.3d 386, 400 (6th Cir. 2014).

"The transcripts contained substantial Brady material, much of which was easily identified as such. The fact
that the government is able to argue that portions of the transcripts were consistent with the prosecution's
theory fails to lessen the exculpatory force of sworn SEC testimony. . . ." U.S. v. Mahafty, 693 F.3d 113,
130 (2d Cir. 2012).

“In the absence of a particularized and focused request, the district court is not required to troll through
voluminous recordings in search of potentially exculpatory evidence.” U.S. v. Caro-Muniz, 406 F.3d 22,
30 (st Cir. 2005).

“While there may have been differences between the witnesses' testimony and their disclosed statements, that
was an issue Vieth's counsel pursued by impeaching the witnesses with their prior inconsistent statements.
As a result, there is no Brady violation.” U.S. v. Vieth, 397 F.3d 615, 619 (8th Cir. 2005), cert. denied, 545
U.S. 1110, 125 S. Ct. 2560, 162 L. Ed. 2d 286 (2005).

Timing of disclosure

Prosecution need not disclose in advance of trial the names of witnesses who will testify unfavorably to the
defendant. Weatherford v. Bursey, 429 U.S. 545,97 S. Ct. 837, 51 L. Ed. 2d 30 (1977).

"Accordingly, to establish a Brady violation, Szczerba must show that the government's delay in disclosing
the evidence deprived him of its usefulness and that this deprivation materially affected the outcome of
his trial. Szczerba cannot meet this burden." United States v. Szczerba, 897 F.3d 929, 941 (8th Cir. 2018),
petition for certiorari filed (U.S. Nov. 29, 2018).

“Claxton's Brady argument with respect to the Turnbull and Springette Letters is necessarily limited, of
course, by the fact that the government provided the letters to the defense. The District Court permitted
additional cross examination of both witnesses, giving counsel ‘plenty of leeway’ to impeach the witnesses
and as much time as counsel needed to prepare. To the extent that the jury heard the additional cross
examination made with the benefit of the letters, therefore, Claxton cannot argue that the evidence was
suppressed or that it was material to the issue of guilt because he ultimately used those materials at trial.”
U.S. v. Claxton, 61 V.I. 715, 766 F.3d 280, 304 (3d Cir. 2014).

“[TThere is no Brady violation so long as the exculpatory or impeaching evidence is disclosed at a time when
it still has value.” U.S. v. Houston, 648 F.3d 806, 813 (9th Cir. 2011).

"It would eviscerate the purpose of the Brady rule and encourage gamesmanship were we to allow the
government to postpone disclosures to the last minute, during trial. * * * If a defendant could never make
out a Brady violation on the basis of the effect of delay on his trial preparation and strategy, this would
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create dangerous incentives for prosecutors to withhold impeachment or exculpatory information until after
the defense has committed itself to a particular strategy during opening statements or until it is too late for
the defense to effectively use the disclosed information. It is not hard to imagine the many circumstances
in which the belated revelation of Brady material might meaningfully alter a defendant's choices before and
during trial: how to apportion time and resources to various theories when investigating the case, whether
the defendant should testify, whether to focus the jury's attention on this or that defense, and so on. To force
the defendant to bear these costs without recourse would offend the notion of fair trial that underlies the
Brady principle." U.S. v. Burke, 571 F.3d 1048, 1054 (10th Cir. 2009), cert. denied, 558 U.S. 1016, 130 S.
Ct. 565, 175 L. Ed. 2d 391.

"[I]f the defendant had the evidence at trial, he has no Brady claim." U.S. v. Erickson, 561 F.3d 1150, 1165
(10th Cir. 2009), cert. denied, 558 U.S. 1150, 130 S. Ct. 173, 175 L. Ed. 2d 109.

“Because Todd was intimately familiar with the information contained in the documents in question, he
should have been able to utilize that information in his defense when the documents were delivered two
days before trial.” U.S. v. Todd, 424 F.3d 525, 534 (7th Cir. 2005), cert. denied, 547 U.S. 1178, 126 S. Ct.
2352, 165 L. Ed. 2d 278 (2006).

A motion to dismiss the charges is not the proper vehicle for redressing a late Brady disclosure; a request
for a continuance is the best method of preventing harm to the defendant. U.S. v. Collins, 415 F.3d 304,
311 (4th Cir. 2005).

“Brady does not require pre-trial disclosure, and due process is satisfied if the information is furnished before
it is too late for the defendant to use it at trial.” U.S. v. Almendares, 397 F.3d 653, 664 (8th Cir. 2005).
“Evidence is not suppressed within the meaning of Brady if it is made known and available to the defense
before trial.” U.S. v. Wooten, 377 F.3d 1134, 1142 (10th Cir. 2004), cert. denied, 543 U.S. 993, 125 S. Ct.
510, 160 L. Ed. 2d 381 (2004).

“No denial of due process occurs if Brady material is disclosed to appellees in time for its effective use at
trial.” U.S. v. Higgs, 713 F.2d 39, 44 (3d Cir. 1983), cert. denied, 464 U.S. 1048, 104 S. Ct. 725, 79 L. Ed.
2d 185 (1984).

Impeaching evidence

Information concerning “favor or deals” made to key government witness merely goes to credibility of
witness and need not be disclosed prior to witness testifying. U.S. v. Rinn, 586 F.2d 113, 119 (9th Cir. 1978),
cert. denied, 441 U.S. 931, 99 S. Ct. 2051, 60 L. Ed. 2d 659 (1979).

Government ordered to produce all impeachment evidence three days before the trial. U.S. v. Marquez, 686
F. Supp. 1354, 1358 (N.D. I11. 1988).

Delaying disclosure of Brady materials useful for impeachment until night preceding testimony would be
insufficient to protect constitutional rights of defendants. U.S. v. Thevis, 84 F.R.D. 47, 52-54 (N.D. Ga.
1979).

Disclosure during trial

Late disclosure of evidence that the government provided financial assistance to a witness did not violate
Brady because “[w]hile the timing of the disclosure did not afford Al-Dabbi's attorney the benefit of the
information in formulating his case, it did provide him with the opportunity to request a continuance or recess
of the trial to prepare to cross-examine [the witness] effectively or otherwise make use of the information.”
U.S. v. Gasim Al-Dabbi, 388 F.3d 1145, 1149 (8th Cir. 2004).

Produce earlier

“The district court also found that because the prosecution did not get the records until just before trial they
could not have been turned over earlier. Although the prosecution may not have received the phone records
until shortly before the start of trial, the records were in the possession of law enforcement investigators since
the previous Wednesday, five days before the start of trial. This possession is imputed to the prosecution
regardless of whether it had actual possession of the records. The government used those five days to check
the phone numbers to try to make connections to Garner and concedes that it took “an extensive amount of
time” to check the phone numbers in the records. The defense should have been afforded at least the same
amount of time to conduct its own investigation ...” U.S. v. Garner, 507 F.3d 399, 406407 (6th Cir. 2007).
When the claim is one of delayed disclosure rather than complete suppression, defendant must show that,
given timely disclosure, a more effective trial strategy would likely have resulted. U.S. v. Lemmerer, 277
F.3d 579, 579-588 (1st Cir. 2002), cert. denied, 537 U.S. 901, 123 S. Ct. 217, 154 L. Ed. 2d 173 (2002).
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Mandamus granted as district court exceeded its authority in ordering immediate disclosure of all
exculpatory and impeachment evidence far in advance of trial, rather Brady material must be disclosed in
time for its effective use at trial or at a plea proceeding. U.S. v. Coppa, 267 F.3d 132, 140-144 (2d Cir. 2001).
Where there was specific corroborated evidence of threats to the safety of witnesses, district court abused
its discretion in requiring disclosure of names of witnesses to whom the government had offered immunity
or leniency prior to trial. U.S. v. Higgs, 713 F.2d 39, 45 (3d Cir. 1983), cert. denied, 464 U.S. 1048, 104
S. Ct. 725,79 L. Ed. 2d 185 (1984).

"Thus, in a case such as this where, as Defendants correctly argue, the success of the Government's case
will undoubtedly turn on the jury's assessment of the credibility of its four major witnesses, it is particularly
important that the Defendants be given access to any inconsistent statements of those witnesses which
constitute potential impeachment," and government was required to produce materials 10 days before the
start of trial. U.S. v. Daum, 847 F. Supp. 2d 18, 20-21 (D.D.C. 2012).

Defendant was entitled to disclosure of impeachment material regarding all witnesses and nonwitness
declarants whose statements would be offered into evidence in the case but, insofar as he sought information
which may have led to exculpatory evidence or information which may have been beneficial, his request
was far too broad and was denied; under circumstances of the case and in absence of strong showing by
government why pre-trial disclosure should not have been had, pre-trial disclosure of such information was
preferable to disclosure during trial. U.S. v. Penix, 516 F. Supp. 248, 251 (W.D. Okla. 1981).

Defendant against whom grand jury returned indictment would be entitled to discover any and all reports of
statements or transcripts of testimony which he had given to government agents, and would also be entitled
to view scientific reports and examine stone “stelae” involved and, in addition, in view of fact that events
at issue were alleged to have taken place up to more than five years ago, he would be entitled to inspect
and copy all information and material in possession of prosecutors which tended to exculpate defendant
either through indication of his innocence, through showing of mitigation of punishment if he should be
convicted, or for use in impeachment of key government witnesses. U.S. v. Kosovsky, 513 F. Supp. 1, 3—
4 (W.D. Okla. 1980).

District court authority

“We flatly reject the notion, espoused by the prosecution, that ‘it is the government, not the district court,
that in the first instance is to decide when to turn over Brady material.’ ... The district court may dictate by
court order when Brady material must be disclosed, and absent an abuse of discretion, the government must
abide by that order.” U.S. v. Starusko, 729 F.2d 256 (3d Cir. 1984).

Burden on government

“The district court is under no general independent duty to review government files for potential Brady
material.” U.S. v. Bland, 517 F.3d 930, 935 (7th Cir. 2008).

“[U]nder Brady, the government need only disclose during pre-trial discovery (or later, at the trial) evidence
which, in the eyes of a neutral and objective observer, could alter the outcome of the proceedings. Not
infrequently, what constitutes Brady material is fairly debatable. In such cases, the prosecutor should mark
the material as a court exhibit and submit it to the court for in camera inspection.” U.S. v. Jordan, 316 F.3d
1215, 1252 (11th Cir. 2003).

“The prosecuting attorney, however, informed the court that he had reviewed the sealed document and that
it did not contain any Brady material. The prosecuting attorney is an officer of the court and, absent some
indication of misconduct, the court is entitled to accept his representations on this issue.” U.S. v. Hernandez,
31 F.3d 354, 361 (6th Cir. 1994).

Evidence overlooked

U.S. v. Agurs, 427 U.S. 97, 110, 96 S. Ct. 2392, 2400, 49 L. Ed. 2d 342 (1976).

"The proponent of a Brady claim—i.e., the defendant—bears the initial burden of producing some evidence
to support an inference that the government possessed or knew about material favorable to the defense and
failed to disclose it. Once the defendant produces such evidence, the burden shifts to the government to
demonstrate that the prosecutor satisfied his duty to disclose all favorable evidence known to him or that
he could have learned from others acting on the government's behalf." U.S. v. Price, 566 F.3d 900, 910 (9th
Cir. 2009).

The government has not discharged its obligations if the prosecutor has asked the investigative agents
for exculpatory material and the agents have refused to provide it; “To repeat, Brady and Giglio impose
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obligations not only on the prosecutor, but on the government as a whole.” U.S. v. Blanco, 392 F.3d 382,
394 (9th Cir. 2004).

Although the prosecutor “may have been so busy preparing to wrap up his case that he failed” to see the
value of evidence that would have been exculpatory, or failed to grasp its significance, “Brady has no good
faith or inadvertence defense.” Gantt v. Roe, 389 F.3d 908, 912 (9th Cir. 2004).

A prosecutor's lack of knowledge that exculpatory material exists does not excuse a Brady violation, and “the
prosecution is obligated to produce certain evidence actually or constructively in its possession or accessible
to it.” U.S. v. Perdomo, 929 F.2d 967, 970 (3d Cir. 1991).

For purposes of disclosure requirements, government had knowledge of criminal record of its key witness
even though, because of shortness of time, prosecutor chose not to run a Federal Bureau of Investigation
or a National Crime Information Center check on the witness to obtain such information, and thus, such
available information was withheld or suppressed. U.S. v. Auten, 632 F.2d 478, 481 (5th Cir. 1980).

Brady rule applied even though the prosecutor was personally unaware of the existence of the evidence that
had been requested where it was available in the medical examiner's office. Martinez v. Wainwright, 621
F.2d 184, 187-188 (5th Cir. 1980).

But see

Government obligation only extends to information in its possession, custody, or control, and information
concerning details of witness's state court marijuana conviction was maintained by the Rhode Island state
courts, and “there is no evidence that the federal prosecutor or any agent working on her behalf had this
information prior to or during trial.” U.S. v. Hall, 434 F.3d 42, 55 (1st Cir. 2000).

Possession of prosecutor

“[T]he individual prosecutor has a duty to learn of any favorable evidence known to the others acting on
the government's behalf in the case, including the police.” Kyles v. Whitley, 514 U.S. 419, 437, 115 S. Ct.
1555, 1567, 131 L. Ed. 2d 490 (1995).

"Police officers generally discharge their Brady obligations by turning over such evidence to the prosecutors,
who in turn have a duty to disclose the evidence to the defense." Goudy v. Cummings, 922 F.3d 834, 837
(7th Cir. 2019).

"Only when the government is aware that the defense counsel already has the material in its possession
should it be held to not have 'suppressed' it in not turning it over to the defense. Any other rule presents
too slippery a slope." Dennis v. Secretary, Pennsylvania Department of Corrections, 834 F.3d 263, 292 (3d
Cir. 2016)

“Ridling examined M.K. “at the behest of” law enforcement as part of a criminal investigation into M.K.'s
allegation that McCormick sexually abused her. Moreover, Ridling explicitly testified that she kept a record
of the exam to prepare herself to testify later. Under these circumstances, we agree that Ridling was part
of the prosecution team for Brady purposes. Accordingly, we must impute her knowledge of her own lack
of certification to the prosecutor. And because the prosecutor didn't disclose Ridling's lack of certification
to the defense, we conclude the prosecution suppressed evidence.” McCormick v. Parker, 821 F.3d 1240,
1247 (10th Cir. 2016).

"But even if the trial attorney did not himself possess the exculpatory evidence, knowledge of that evidence
is imputed to him under Brady." Aguilar v. Woodford, 725 F.3d 970, 982 (9th Cir. 2013).

"The state is charged with the knowledge that there was impeachment material in Saldate's personnel file.
After all, the state eventually produced some of this evidence in federal habeas proceedings and has never
claimed that it could not have disclosed it in time for Milke's trial. There can be no doubt that the state failed
in its constitutional obligation of producing this material without any request by the defense." Milke v. Ryan,
711 F.3d 998, 1016 (9th Cir. 2013).

Witness's “sentencing-related testimony was maintained by the probation officer preparing the PSR, and
there is no evidence that the federal prosecutor or any agent working on the U.S. Attorney's behalf had this
information prior to or during trial. Accordingly, the government committed no Brady violation.” U.S. v.
Rivera-Rodriguez, 617 F.3d 581, 595 (1st Cir. 2010).

"Because prosecutors rely so heavily on the police and other law enforcement authorities, the obligations
imposed under Brady would be largely ineffective if those other members of the prosecution team had no
responsibility to inform the prosecutor about evidence that undermined the state's preferred theory of the
crime." Moldowan v. City of Warren, 578 F.3d 351, 378 (6th Cir. 2009).
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"[1]f Detective Anderson did in fact know of [the key witness'] 'arrests' and 'violation convictions' as the
trial prosecutor initially stated, and if the prosecutor either failed to disclose the information or failed to
discover that his agent knew of or possessed it, a Brady violation occurred." U.S. v. Price, 566 F.3d 900,
909 (9th Cir. 2009).

“Although the prosecution may not have received the phone records until shortly before the start of trial, the
records were in the possession of law enforcement investigators since the previous Wednesday, five days
before the start of trial. This possession is imputed to the prosecution regardless of whether it had actual
possession of the records.” U.S. v. Garner, 507 F.3d 399, 406-407 (6th Cir. 2007).

When addressing cross-jurisdiction constructive knowledge, the following issues are addressed: “(1)
whether the party with knowledge of the information is acting on the government's ‘behalf” or is under its
‘control’; (2) the extent to which state and federal governments are part of a ‘team,’ are participating in a
‘joint investigation’ or are sharing resources; and (3) whether the entity charged with constructive possession
has ‘ready access’ to the evidence.” U.S. v. Risha, 445 F.3d 298, 304 (3d Cir. 20006).

“There is nothing in the record which suggests that, at the time of trial, any federal officer or any member of
the Sandy City Police Department involved in the case knew of the confidential informant's alleged pending
state charges. Nor has Defendant met his burden by directing this court to any record evidence supporting
his proposition that the government suppressed information. Thus, we do not impute knowledge by the
prosecution of these January acts during or before the February 2004 trial, given that no charges were filed
until June 2004, months after the trial's conclusion. We therefore determine that the government did not
suppress evidence of these felonies and misdemeanors.” U.S. v. Geames, 427 F.3d 1333, 1337 (10th Cir.
2005).

“The prosecution contended on appeal that it received the Bradford memo from OTB ‘only days before’
the government produced it to the defense. But in a Rule 28] letter submitted to this Court approximately
three weeks after oral argument, the government concedes that an OTB investigator saw the Bradford memo
at some point during the grand jury investigation of Gil. The government is reasonably expected to have
possession of evidence in the hands of investigators, who are part of the ‘prosecution team.” The government
thus constructively possessed the Bradford memo long before it was turned over to the defense.” U.S. v.
Gil, 297 F.3d 93, 106-107 (2d Cir. 2002).

Witness Security Program operated by the United States Marshals Service was imputed to be part of the
prosecution team when members installed a video-teleconferencing system to further the government's
investigation so that videotapes of witness interviews were within the prosecution's knowledge and control.
U.S. v. Bin Laden, 397 F. Supp. 2d 465, 484-485 (S.D. N.Y. 2005), aff'd, 552 F.3d 93 (2d Cir. 2008).

Not required to seek out information

"Michigan state prison records do not fall within Brady's coverage of materials that the federal prosecutor
would have in its possession." United States v. Pembrook, 876 F.3d 812, 826 (6th Cir. 2017) (italics in
original), cert. granted, judgment vacated on other grounds, 139 S. Ct. 65, 202 L. Ed. 2d 1 (2018) and
cert. granted, judgment vacated on other grounds, 139 S. Ct. 68, 202 L. Ed. 2d 1 (2018) and cert. granted,
judgment vacated, 139 S. Ct. 137, 202 L. Ed. 2d 1 (2018) and cert. granted, judgment vacated on other
grounds, 138 S. Ct. 2676, 201 L. Ed. 2d 1068 (2018).

“[WThere the government does not have evidence in its possession, the prosecution cannot have suppressed
it, either willfully or inadvertently. In response to the motion for a new trial, a member of the prosecution
team swore, under oath, that the government only learned of the declaration after Messrs. Rodriguez and
Esquenazi were convicted. Neither defendant points to any contrary evidence.” U.S. v. Esquenazi, 752 F.3d
912, 933, Fed. Sec. L. Rep. (CCH) P 97966 (11th Cir. 2014).

“To charge prosecutors with knowledge of exculpatory evidence buried in the computer databases of
institutions that collect and store vast amounts of digitized data would be an unreasonable extension of the
Brady rule. The courts, rightly in our view, have refused to make it. The government is not ‘obliged to sift
fastidiously’ through millions of pages (whether paper or electronic).” U.S. v. Gray, 648 F.3d 562, 567 (7th
Cir. 2011).

“Knowledge of information that state investigators obtain is not imputed for Brady purposes to federal
investigators who conduct a separate investigation when the separate investigative teams do not collaborate
extensively.” U.S. v. Naranjo, 634 F.3d 1198, 1212 (11th Cir. 2011).
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“Courts have routinely refused to extend Brady's constructive knowledge doctrine where doing so would
cut against the agency principles underlying imputed knowledge and would require prosecutors to do full
interviews and background checks on everyone who touched the case. And with good reason: it is one
thing to require prosecutors to inquire about whether police have turned up exculpatory or impeachment
evidence during their investigation. It is quite another to require them, on pain of a possible retrial, to conduct
disciplinary inquiries into the general conduct of every officer working the case.” U.S. v. Robinson, 627
F.3d 941, 952 (4th Cir. 2010).

"There is nothing of record to indicate that the nation of Colombia was somehow under American control in
the investigation of this case, or that any Colombian authorities were members of a United States 'prosecution
team' * * * while Colombian officials naturally participated in the Colombian judicial proceeding that
resulted in Uribe's extradition, those authorities did not function as agents of the United States government
or act under its control. Instead, they acted on behalf of their own government in responding to a request
from the United States. The level of cooperation extended by the Colombian government, while admirable,
appears to have been nothing more than the comity called for by treaty and custom. We decline to adopt
the defendants' suggestion that a determination of constructive possession is appropriate whenever a foreign
government responds to a request from the United States for investigative or judicial assistance." U.S. v.
Reyeros, 537 F.3d 270, 283 (3d Cir. 2008).

“We find nothing in the cases to show that federal prosecutors may be held responsible for the omissions of
a state regulatory agency—an arm of a different government altogether—and nothing in the record of this
case to indicate that the U.S. Attorney's Office and the [Oklahoma Insurance Department] had a working
relationship close enough to trigger such a rule if it existed.” U.S. v. Redcorn, 528 F.3d 727, 744 (10th Cir.
2008).

Defendants “allege that the government breached its Brady obligations by ignoring and failing to collect
information about the religious beliefs of investors, but Brady does not require the government to discover
information not in its possession or of which it was not aware.” U.S. v. Heppner, 519 F.3d 744, 750 (8th Cir.
2008), cert. denied, 129 S. Ct. 250, 172 L. Ed. 2d 188 (2008).

“There is no affirmative duty on the part of the government to seek information not in its possession when
it is unaware of the existence of that information.” U.S. v. Earnest, 129 F.3d 906, 910 (7th Cir. 1997).

U.S. v. Hart, 2013 WL 4041861, *2 (E.D. Mich. 2013), quoting Wright.

Exist at time of trial

"The government did not have this evidence until after Wolf's trial ended. Therefore there was no Brady
violation." United States v. Wolf, 860 F.3d 175, 193 (4th Cir. 2017).

“The failure to create exculpatory evidence does not constitute a Brady violation.” U.S. v. Alverio-Melendez,
640 F.3d 412, 424 (1st Cir. 2011), cert. denied, 565 U.S. 925, 132 S. Ct. 356 (2011).

“[O]nly admissible evidence can be material, for only admissible evidence could possibly lead to a different
verdict.” U.S. v. Salem, 578 F.3d 682, 686 (7th Cir. 2009).

“Here, the district court correctly concluded that the vast majority of the evidence of departmental
misconduct was discovered by the City after this case was remanded to the district court for discovery
relating to selective prosecution. As such evidence did not exist at the time of trial, it was not Brady material.”
U.S. v. Jones, 399 F.3d 640, 647 (6th Cir. 2005), cert. denied, 546 U.S. 863, 126 S. Ct. 148, 163 L. Ed.
2d 146 (2005).

Cannot avoid knowledge

“Of course the prosecutor's own interest in avoiding surprise at trial gives him a very considerable incentive
to search accessible files for possibly exculpatory evidence, quite independent of Brady. Accordingly there
is less need for a judicially constructed incentive than in the classic Brady situation, where prosecutors
already possess the information but may have little incentive to divulge it apart from the Brady rule itself.
We suspect the courts' willingness to insist on an affirmative duty of inquiry may stem primarily from a sense
that an inaccurate conviction based on government failure to turn over an easily turned rock is essentially
as offensive as one based on government non-disclosure.” U.S. v. Brooks, 966 F.2d 1500, 1502 (D.C. Cir.
1992).

“[A] prosecutor's office cannot get around Brady by keeping itself in ignorance, or compartmentalizing
information about different aspects of a case.” Carey v. Duckworth, 738 F.2d 875, 878 (7th Cir. 1984).
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“The government's strained dichotomy between ‘knowing’ and being ‘highly suspicious’ constitutes no
excuse here since the failure to pinpoint a precise statement that would support a false statement charge
was due to the lack of timely investigation by the government—an action that constituted a breach of the
government's ‘duty to search’ for Brady information. The government did not act before trial to pinpoint
with accuracy the time and date of Tatum's contradictory statements, and the government cannot shield itself
from its Brady obligations by willful ignorance or failure to investigate." U.S. v. Quinn, 537 F. Supp. 2d
99, 110 (D.D.C. 2008).

Exculpatory evidence

"But a review of the record—particularly the very FBI communications at issue—indicates that a recording
of the meeting, unlike recordings of most of Mo's other meetings with Young, was never made and that
any information purportedly within the recordings was not material.10 There is no record evidence to
the contrary. Given this, Young has offered nothing but rank speculation as to the nature of the allegedly
suppressed materials, which cannot establish a Brady violation." United States v. Young, 916 F.3d 368, 383
(4th Cir. 2019), cert. denied, 140 S. Ct. 113,205 L. Ed. 2d 33 (2019).

“[WTlhether evidence is favorable is a question of substance, not degree, and evidence that has any
affirmative, evidentiary support for the defendant's case or any impeachment value is, by definition,
favorable. Although the weight of the evidence bears on whether its suppression was prejudicial, evidence is
favorable to a defendant even if its value is only minimal. Accordingly, Street's recollections were favorable
to Comstock—they impeached Street's credibility in terms of how he handled his ring, and more importantly,
affirmatively cast serious doubt on whether there was a crime in the first place.” Comstock v. Humphries,
786 F.3d 701, 708-709 (9th Cir. 2015).

“Where, as here, however, the government maintains that it has turned over all material impeachment
evidence, speculation is insufficient to permit even an in camera review of the requested materials.” U.S.
v. Prochilo, 629 F.3d 264, 269 (1st Cir. 2011).

“Because Caro can only speculate as to what the requested information might reveal, he cannot satisfy
Brady's requirement of showing that the requested evidence would be ‘favorable to [the] accused.”” U.S. v.
Caro, 597 F.3d 608, 619 (4th Cir. 2010).

District court did not abuse its discretion in granting a new trial based on the government's failure to disclose
that its expert witness was under investigation for possible fraud, even though the fraud was unrelated to
the witness's testimony that the substance involved was cocaine. U.S. v. Banks, 546 F.3d 507, 512-513 (7th
Cir. 2008).

“By its own terms, Brady only applies to evidence ‘favorable to an accused.” A prosecutor has no duty under
Brady to inform the defendant that a witness who had earlier failed to pick the defendant out of a line-up
later identified the defendant as the perpetrator because that evidence is not ‘favorable to an accused.”” U.S.
v. Barker, 988 F.2d 77, 78 (9th Cir. 1993)

Punishment

“A prosecution that withholds evidence on demand of an accused which, if made available, would tend to
exculpate him or reduce the penalty helps shape a trial that bears heavily on the defendant.” 373 U.S. 83,
87-88, 83 S. Ct. 1194, 1197, 10 L. Ed. 2d 215 (1963)

"[T]here can be no confidence that all three judges would have determined that the aggravating factors listed
in Ohio Rev. Code § 2929.04(B) outweighed the mitigating factors had they been presented with the withheld
information, and therefore there can be no confidence that the sentence would have been the same." Jells
v. Mitchell, 538 F.3d 478, 507 (6th Cir. 2008).

Converse not always true

Cone v. Bell, 556 U.S. 449, 473, 129 S. Ct. 1769, 1784, 173 L. Ed. 2d 701 (2009).

Not inculpatory evidence

"[TThe recusal information of the Mississippi division of the US Attorney's Office is immaterial to Charles's
ability to "prepare a proper defense against the indictment" for his own crimes of tax evasion and filing false
tax returns. Accordingly, the memorandum does not qualify as Brady material." United States v. Bolton, 908
F.3d 75, 91 (5th Cir. 2018), cert. denied, 140 S. Ct. 47,205 L. Ed. 2d 128 (2019).

"Brady covers the suppression of evidence, not the use of evidence at trial that is packaged differently than
it was during pretrial disclosures, which is essentially what happened here." United States v. Hassan, 844
F.3d 723, 727 (8th Cir. 2016).
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30

“The Appellants note that the Government did not produce the requested print comparisons at trial.
According to the Appellants, the Government's decision to exclude the print comparisons at trial must mean
that the comparisons were favorable to them. The Appellants' argument, which is solely based on conjecture
and speculation, cannot support a Brady violation.” U.S. v. Horton, 756 F.3d 569, 575, 93 Fed. R. Evid.
Serv. 1300 (8th Cir. 2014), cert. denied, 574 U.S. 850, 135 S. Ct. 122, 190 L. Ed. 2d 93 (2014).
Defendant's argument “betrays a misunderstanding of the Brady rule. The government admits that if it had
possessed any evidence tending to show that someone at the banks was behind the forgeries, it would have
been required to turn that evidence over. But there was no such evidence. The evidence that the government
did have showed only that the documents Grintjes swore were collected from several banks using standard
procedures were really forgeries. This was inculpatory evidence, not exculpatory.” U.S. v. Grintjes, 237 F.3d
876, 880 (7th Cir. 2001).

“Under Brady, before we look at the effect at trial of the nondisclosure, we determine the nature of the
evidence itself: is the evidence inculpatory or exculpatory? If the evidence is inculpatory, then Brady is not
violated, regardless of the effect at trial of the nondisclosure.” U.S. v. Gonzales, 90 F.3d 1363, 1369 (8th
Cir. 1996).

Failure to disclose information that agents tried to buy drugs from the defendant a few years earlier was
not a Brady violation where the “evidence is not favorable to Polland. If anything, it reflects the fact that
the D.E.A. harbored suspicions about Polland's conduct, which is more inculpatory than exculpatory.” U.S.
v. Polland, 994 F.2d 1262, 1267 (7th Cir. 1993), cert. denied, 510 U.S. 1136, 114 S. Ct. 1115, 127 L. Ed.
2d 425 (1994).

Rule 16

“Rule 16 requires the production of inculpatory as well as exculpatory evidence, which might assist in
preparation of a defense.” U.S. v. Baker, 453 F.3d 419, 424 (7th Cir. 20006).

Giglio case

Giglio v. U.S., 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972).

Impeachment evidence

The Court held, “When the ‘reliability of a given witness may well be determinative of guilt or innocence,’
nondisclosure of evidence affecting credibility falls within this general rule.” 405 U.S. at 154, 92 S. Ct. at
766.

"We of course do not suggest that impeachment evidence is immaterial with respect to a witness who has
already been impeached with other evidence. We conclude only that in the context of this trial, with respect
to these witnesses, the cumulative effect of the withheld evidence is insufficient to 'undermine confidence'
in the jury's verdict." Turner v. U.S., 137 S. Ct. 1885, 1895, 198 L. Ed. 2d 443 (2017) (citations omitted).
“This Court has held that the Brady duty extends to impeachment evidence as well as exculpatory evidence.”
Youngblood v. West Virginia, 547 U.S. 867, 869, 126 S. Ct. 2188, 2190, 165 L. Ed. 2d 269 (2006) (per
curiam).

“Impeachment evidence, however, as well as exculpatory evidence, falls within the Brady rule. Such
evidence is ‘evidence favorable to an accused,’ Brady, so that, if disclosed and used effectively, it may make
the difference between conviction and acquittal.” U.S. v. Bagley, 473 U.S. 667, 676, 105 S. Ct. 3375, 3380,
87 L. Ed. 2d 481 (1985).

"Beerman's testimony that Bradford was drunk, and evidence of the amount of alcohol that Bradford had
consumed, were introduced at trial. The statements from these three other individuals in the apartment
complex who saw Bradford looking ‘drunk’ or ‘weird’ were thus cumulative. We cannot say that there
is a ‘reasonable probability’ the trial result would have differed had the interview notes been disclosed."
Bradford v. Davis, 923 F.3d 599, 614 (9th Cir. 2019).

"Thus, the Supreme Court has long recognized that suppression of strong and non-cumulative evidence
related to the credibility of an important witness is material under Brady, at least when the witness's testimony
is critical to the prosecution's case." Sims v. Hyatte, 914 F.3d 1078, 1088 (7th Cir. 2019).

"Defendant's confession contributed to each count for which the jury convicted Defendant. It was critical
for Defendant's ‘entire defense’ to establish that he unambiguously invoked the right to remain silent and
to impeach the officers’ credibility on the nature and timing of the Miranda warnings." United States v.
Abdallah, 911 F.3d 201, 219 (4th Cir. 2018).

"The fact that Forrest is an admitted lifelong drug dealer with at least two controlled-substance convictions
(to say nothing of his firearm convictions) does not undermine the incremental value of this impeachment
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evidence. (As we said earlier, most of the witnesses in this trial had similar flaws.) It answered the important
question whether Forrest sold heroin while he was a cooperating witness. Nothing else in the record directly
spoke to that crucial point." United States v. Walter, 870 F.3d 622, 630 (7th Cir. 2017).

"Interview notes may be discoverable under Brady if they are inconsistent with the content of the
corresponding 302s." United States v. Cessa, 861 F.3d 121, 133 (5th Cir. 2017).

"Because of the importance of Jackson's testimony to the State's case against Thomas and because the jury
was not presented with any other evidence of Jackson's pecuniary bias, we find the FBI's $750 payment to
Jackson was material to the jury's determination of Thomas's guilt." Thomas v. Westbrooks, 849 F.3d 659,
666 (6th Cir. 2017), cert. denied, 138 S. Ct. 390 (2017).

“We think it beyond doubt that the Supreme Court recognizes the application of Brady principles to a
witness's psychiatric records, possessed by the prosecution, that may be used to impeach his credibility,
particularly where, as here, the witness's testimony is the only evidence that there was in fact a crime and
the State's other evidence is not strong enough to sustain confidence in the verdict.” Fuentes v. T. Griffin,
829 F.3d 233, 248 (2d Cir. 2016).

“If the defendants had been able to ask Staples about whether his testimony was influenced by a desire
to receive favorable treatment from the government in the fraud investigation, and about his alleged
involvement in the major fraud scheme, the defendants could have undermined further the limited evidence
presented by the government that Tammy was the fifth participant in the gambling business. For these
reasons, we conclude that the prosecutors violated their obligations under Brady when they failed to disclose
impeachment evidence of the SEC investigation to defense counsel, and that this impeachment evidence
was material to the outcome of the trial.” U.S. v. Parker, 790 F.3d 550, 561(4th Cir. 2015).

“[The testimony of the three cooperating witnesses—especially Delgado—was both essential to the
convictions and uncorroborated by any significant independent evidence. Indeed, the absence of such
evidence is so marked and surprising in view of the resources devoted to the investigation and the availability
of three turned conspirators that it could reasonably cause the factfinder to be dubious about the witnesses'
claims. This is therefore a case in which the Brady material that was not produced need not be ‘highly
impeaching’ in order to require that the verdict be reversed.” U.S. v. Flores-Rivera, 787 F.3d 1, 18 (1st Cir.
2015).

“We believe that the evidence here would have done more than simply raise general questions about Henson's
character. It would have addressed whether Henson was telling the truth in this specific instance.” Barton v.
Warden, Southern Ohio Correctional Facility, 786 F.3d 450, 469 (6th Cir. 2015).

Failure to disclose that key government witness was a confidential informant was material impeachment
evidence “[g]iven juries' negative predisposition regarding informants, the trial jury would likely have been
suspicious of Sims and cautious about her testimony. Such suspicion could have very likely redounded to
Defendant's benefit.” Robinson v. Mills, 592 F.3d 730, 737 (6th Cir. 2010).

“We agree with Wilson that Jackson's record of convictions is material because he would have been able to
impeach Jackson's testimony with evidence of his crimen falsi convictions, pro-prosecution bias, and mental
impairments, all of which undermine his reliability.” Wilson v. Beard, 589 F.3d 651, 665 (3d Cir. 2009).
Government's failure to turn over agent's notes of initial proffer session with a cooperating witness violated
Brady because the defense could have used the statements in them to impeach the witness; "We must
conclude that there is a reasonable probability that if the government had not inexplicably withheld Agent
Urso's profter notes, the jury would have harbored a reasonable doubt about Spadoni's guilt." U.S. v. Triumph
Capital Group, Inc., 544 F.3d 149, 165 (2d Cir. 2008).

Failure to disclose reports describing ongoing hostility between defendant and other member of drug
conspiracy "undermine the testimony of the key witnesses in the government's case against Carrin. Under
these circumstances, the DEA reports establish a reasonable probability that the results of Carrin's trial would
have been different if the DEA reports had been disclosed to the defense in a timely manner." U.S. v. Aviles-
Colon, 536 F.3d 1, 21 (1st Cir. 2008).

Defendant was unaware that the government's key witness said he should be hypnotized to “truly recall”
the events, and so defendant was unable to impeach the witness's ability to recall, thus depriving the jury of
critical information. Conley v. U.S., 415 F.3d 183, 191 (1st Cir. 2005).

State court unreasonably applied Supreme Court precedent in finding that the prosecution's suppression of
an agreement to seek leniency for a key witness was immaterial because “where the prosecution fails to
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disclose evidence such as the existence of a leniency deal or promise that would be valuable in impeaching a
witness whose testimony is central to the prosecution's case, it violates the due process rights of the accused
and undermines confidence in the outcome of the trial.” Horton v. Mayle, 408 F.3d 570, 581 (9th Cir. 2005).
Special parole visa provided by Immigration and Naturalization Service to cooperating witness that allowed
him to stay in the country rather than being deported was “highly relevant impeachment material” that “any
competent lawyer would have known” had to be disclosed under Brady. U.S. v. Blanco, 392 F.3d 382, 392
(9th Cir. 2004).

“Giglio does not require disclosure of rejected plea offers; the duty to disclose is dependent upon the
existence of an agreement between the witness and the government.” U.S. v. Rushing, 388 F.3d 1153, 1158
(8th Cir. 2004).

Failure to disclose impeachment evidence of a critical prosecution witness, such as his persistent criminal
misconduct while acting as an informant, his avoidance of prosecution, drug use at the trial, and previous
lies about the defendant to police undermined confidence in the outcome of the trial. Benn v. Lambert, 283
F.3d 1040, 1054—1059 (9th Cir. 2002), cert. denied, 537 U.S. 942, 123 S. Ct. 341, 154 L. Ed. 2d 249 (2002).
State's failure to disclose to capital murder defendant that the deputy sheriff who allegedly induced the
defendant's confession had participated in sale of guns to fund a murder with which the defendant was
charged in a separate prosecution constituted a Brady violation warranting habeas relief, where deputy's
credibility was important in establishing admissibility of confession, confession was the only evidence
linking the defendant to the murder, and as a result, the defendant suffered prejudice. Nuckols v. Gibson,
233 F.3d 1261, 1266 (10th Cir. 2000).

Although it is usually the case that impeachment material for a defense witness would not be exculpatory,
there may be cases in which it is, and “the fact that Jones was originally proffered as a defense witness has
no consequence for the scope of the government's Brady obligations here.” In re Sealed Case No. 99-3096
(Brady Obligations), 185 F.3d 887, 894 (D.C. Cir. 1999).

A prosecutor's threatening remark to a key prosecution witness constituted material impeachment evidence
that could have substantially undermined the critical value of a witness's testimony; therefore the
government's failure to disclose this incident to the defendant sufficiently undermined the appellate court's
confidence in the integrity of the verdict to warrant a reversal. U.S. v. Scheer, 168 F.3d 445, 452-453 (11th
Cir. 1999).

“The purpose of the Giglio line of cases is to make clear that the duty imposed on the prosecution in Brady
extends not only to exculpatory information about the defendant but also to information about witnesses
which would undermine the government's case. Giglio does not give the defendant the right to know about
information which would help solidify the government's case.” U.S. v. Barker, 988 F.2d 77, 78 (9th Cir.
1993).

“[B]ecause impeachment is integral to a defendant's constitutional right to cross-examination, there exists
no pat distinction between impeachment and exculpatory evidence under Brady.” U.S. v. Buchanan, 891
F.2d 1436, 1443 (10th Cir. 1989), cert. denied, 494 U.S. 1088, 110 S. Ct. 1829, 108 L. Ed. 2d 958 (1990).
In antitrust prosecution involving independent petroleum marketers, trial court committed prejudicial error
in denying one corporate defendant access to hospital records of major witness, which indicated that witness
had been under treatment for mental illness that rendered him at the time of the alleged conspiracy delusional
and hallucinatory with poor judgment and insight, for its use in cross-examination of the witness. U.S. v.
Soc. of Independent Gasoline Marketers of America, 624 F.2d 461, 466—467 (4th Cir. 1979), cert. denied,
449 U.S. 1078, 101 S. Ct. 859, 66 L. Ed. 2d 801 (1981).

Not impeaching

“The impact of withholding evidence is more severe when it is highly impeaching or when the impeached
testimony is essential to the defendant's conviction.,, *,, *,, * The impeachment value of the evidence is
marginal (necessarily so, given the vagueness of the defendant's allegations), and that value could effectively
have been realized by recalling [the witness] for further cross-examination.” U.S. v. Mathur, 624 F.3d 498,
505 (1st Cir. 2010).

The fact that a witness was planning to write a book about one of the defendants, a former Governor of
Louisiana, which the government did not disclose, “would have had at best only a marginal impact on the
government's case against the Edwardses.” U.S. v. Edwards, 442 F.3d 258, 267-268 (5th Cir. 2006), cert.
denied, 548 U.S. 908, 126 S. Ct. 2948, 165 L. Ed. 2d 957 (2006).
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Government's failure to disclose deposition of government witness in which he recounted his participation in
several drug-related murders and results of polygraph test in which he admitted committing two murders but
allegedly gave several deceptive responses when asked about involvement of others did not violate Brady
disclosure requirements; polygraph results would not have significantly aided impeachment in that witness
had already admitted on direct examination to deceptions in other contexts and to participating in three
murders. U.S. v. Graham, 83 F.3d 1466, 1473-1474 (D.C. Cir. 1996), cert. denied, 519 U.S. 1132, 117 S.
Ct. 993, 136 L. Ed. 2d 874 (1997).

Witnesses hopeful expectation that they could avoid criminal or civil proceedings by disclosing to
government attorneys what they knew about certain transactions relating to the sale of certain real estate,
even when supplemented by evidence that government attorney used language concerning the possibility of
granting informal immunity did not amount to a promise of leniency such that the government was required
to disclose it. U.S. v. Baskes, 649 F.2d 471, 476-477 (7th Cir. 1980).

Cooperation agreement

“The fact that the stake was not guaranteed through a promise or binding contract, but was expressly
contingent on the Government's satisfaction with the end result, served only to strengthen any incentive to
testify falsely in order to secure a conviction.” U.S. v. Bagley, 473 U.S. 667, 683, 105 S. Ct. 3375, 3384,
87 L. Ed. 2d 481 (1985).

“We find no abuse of discretion in the district court's conclusion that this evidence was material. Derrington
was a key witness and the only other alleged conspirator with Dvorin. During trial, Derrington testified
that he was ‘cooperating with the ... Government” and ‘hope[d] to obtain some leniency’ at sentencing, but
represented that he did not ‘get any promises from the Government in exchange for [his] testimony.” During
cross-examination, Dvorin's counsel elicited testimony that Derrington was hoping to get favorable treatment
from the court and the government based on his cooperation. But this testimony does not make clear, nor
does the plea agreement itself indicate, that the government agreed to ‘file a motion urging sentencing
consideration for Derrington's cooperation if, in its sole discretion, it determine[d] that he ha[d] provided
substantial assistance in the investigation or prosecution of others.’ It is reasonable to conclude that evidence
of such consideration would be more powerful than Derrington's testimony that he merely hoped he would
receive leniency, but had not received any promise from the government that he would.” U.S. v. Dvorin, 817
F.3d 438, 451 (5th Cir. 2016), cert. denied, 137 S. Ct. 140 (2016).

“The records of the FBI's payments provide significant impeachment evidence that would have shaded the
jurors' perceptions of Cabral's credibility. Although Cabral testified about Seda's motive, Cabral's motive
for testifying was left untouched. Payments to a government witness are no small thing.” U.S. v. Sedaghaty,
728 F.3d 885, 900-901, 2013-2 U.S. Tax Cas. (CCH) P 50492, 112 A.F.T.R.2d 2013-5864 (9th Cir. 2013).
"That the police officers investigating the Phillips case interceded on Colman's behalf multiple times with
respect to an unrelated felony offense was a tangible benefit to Colman in consideration for her testimony
against Phillips. The receipt of such a benefit could have been used to impeach Colman's credibility. The
state was thus not only obligated under Brady to disclose to Phillips that such an intervention had occurred,
but also obligated under Napue to correct Colman's claim that she had been promised no benefits, along with
Minier's assertion that any intimation that she had received such treatment was 'sheer fabrication": contrary
to these statements, Colman had already received substantial benefits for her testimony in the form of direct
assistance that enabled her to escape prosecution for a serious drug-trafficking offense." Phillips v. Ornoski,
673 F.3d 1168, 1186 (9th Cir. 2012).

“[TThe Supreme Court has never limited a Brady violation to cases where the facts demonstrate that the
state and the witness have reached a bona fide, enforceable deal.” LaCaze v. Warden Louisiana Correctional
Institute for Women, 645 F.3d 728, 735 (5th Cir. 2011).

“[T]he evidence the government withheld would not simply have been cumulative of the impeachment
evidence brought out during cross-examination of Storch at trial. Rather, it would have created substantial
doubt as to Storch's credibility, particularly with respect to his professed naivete. The details of Storch's own
agreement with the prosecution, and the fact that Storch had negotiated the subsequent deal independent
of his public defender, would have allowed defense counsel to discredit Storch on a novel basis. The
prosecution's failure to correct Storch's false testimony about his prior deals was prejudicial.” Maxwell v.
Roe, 628 F.3d 486, 511 (9th Cir. 2010).
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“The government should have revealed in advance of trial that it had a fee agreement with Labhart. Such
could have been used to impeach Labhart's motive to tell the truth. However, we conclude that if such failure
constituted a Brady violation, it was immaterial and harmless. The jury heard that Labhart was receiving
tens of thousands of dollars from the government and Dynegy in exchange for over 350 hours of analysis
in this case. He also stated that he was subpoenaed to complete work he had not completed while he was
employed by Dynegy. Labhart was not testifying as an accomplice to a crime seeking a reduced sentence or
a ‘hired gun’ in search of a bounty. Rather, Labhart was the most qualified person to perform the true-false,
long-short, and penny-up penny-down analyses. There is no indication that Labhart anticipated receiving a
bonus in the event of a guilty verdict. The facts and circumstances of Labhart's unique role in this case do
not implicate the policy concerns we have expressed about undisclosed payments to informants testifying
in criminal cases.” U.S. v. Valencia, 600 F.3d 389, 418-419 (5th Cir. 2010), cert. denied, 562 U.S. 893, 131
S. Ct. 285, 178 L. Ed. 2d 141 (2010).

State court's determination that communications by police officers with a cooperating witness regarding a
tacit agreement for a reduction in the charges against him need not be disclosed unless approved by the
prosecutor's office "flies in the face" of the prosecutor's duty to learn of any favorable evidence known to
others acting on the government's behalf, including the police. Akrawi v. Booker, 572 F.3d 252, 263 (6th
Cir. 2009).

“It is well established that an express agreement between the prosecution and a witness is possible
impeachment material that must be turned over under Brady. The existence of a less formal, unwritten or
tacit agreement is also subject to Brady 's disclosure mandate.” Bell v. Bell, 512 F.3d 223, 233 (6th Cir.
2008), cert. denied, 129 S. Ct. 114, 172 L. Ed. 2d 35 (2008).

No Violation of § 201

18 U.S.C.A. § 201(c)(2) provides that whoever “directly or indirectly, gives, offers, or promises anything
of value to any person, for or because of the testimony under oath or affirmation given or to be given by
such person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either
House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the
United States to hear evidence or take testimony, or for or because of such person's absence therefrom ...”
“Nor can Schneider establish that the payment of fees was favorable to the defense (the second Brady
element) because the victim, an alleged crime victim, was paid via statutorily-mandated vouchers, unlike
the witness in United States v. Bagley, who was paid in cash as a cooperating informant in exchange for
information.” U.S. v. Schneider, 801 F.3d 186, 202 (3d Cir. 2015), cert. denied, 136 S. Ct. 1217.

“We today join our sister circuits and hold that 18 U.S.C. § 201(c)(2) does not prohibit the government
from paying fees, housing, expenses, and cash rewards to any cooperating witness, so long as the payment
does not recompense any corruption of the truth of testimony.” U.S. v. Ihnatenko, 482 F.3d 1097, 1100 (9th
Cir. 2007).

“[T]he government can pay informants to gather information and can have those informants testify at trial.
In reaching this conclusion we stress, as the Fourth Circuit did, that ‘a defendant's right to be apprised of
the government's compensation arrangement with the witness, and to inquire about it on cross-examination,
must be vigorously protected.” And of course perjury and the use of perjured testimony remain illegal.” U.S.
v. Harris, 210 F.3d 165, 167 (3d Cir. 2000) (quoting U.S. v. Anty, 203 F.3d 305, 312 (4th Cir. 2000)).
“Legitimizing the payment of money to witnesses can be a risky business, particularly when the payment
greatly outstrips any anticipated expense. The payment becomes a reward, and as with any reward, the
danger is that the recipient, out of gratitude or greed, might be inclined to alter or bend the truth. Accordingly,
the government must act with great care when engaging in the practice of paying for more than expenses.
Moreover, a defendant's right to be apprised of the government's compensation arrangement with the witness,
and to inquire about it on cross-examination, must be vigorously protected. The adversary process must be
allowed to probe for possible corruption of testimony, because it is this corruption at which 18 U.S.C. §
201(c)(2) aims.” U.S. v. Anty, 203 F.3d 305, 311-312 (4th Cir. 2000), cert. denied, 531 U.S. 853, 121 S.
Ct. 131, 148 L. Ed. 2d 84 (2000).

Agurs case

U.S. v. Agurs, 427 U.S. 97, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976).

Knew or should have known

427U.S. at 103, 96 S. Ct. at 2397.
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