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The Art of the Opening Statement in Mediation  

Agenda  

I. Introduction to Topic/Learning Points: (5 minutes) 
 

II. Opening Statements: Understanding the Key Differences Between A Mediation 
Opening Statement and A Litigation Opening Statement—(20 minutes)  
a. Goals:  

i. Settlement focused and collaborative vs. Winning 
ii. Persuasive 

b. Advocacy skills: conciliatory vs. adversarial  
i. Common ground, not battleground  

ii. Explaining instead of attacking 
iii. Educating as to facts a low, looking for area of consensus 

 
III. When to Utilize A Mediation Opening Statement (20 minutes) 

a. Set the tone of negotiations  
b. Accomplish case-specific goals  
c. Risks and rewards  
d. Know your audience  
e. Understand opportunity to be heard and listen  
f. Personalize process 
g. Present old information in a new format 
h. Impact on client, adversary, decision maker, etc.  
i. Educating the clients 

 
IV. Key Considerations: How to Craft an Effective Opening Statement (20 minutes) 

a. Who should speak 
b. Format 
c. Message 
d. Tone, body language, and word choice  
e. Timing 
f. Facts vs. Law: highlights/focus 
g. Be realistic/flexible  
h. Identify benefits of a resolution for both sides 

 
V. Q&A (10 minutes) 

 
Total CLE: 60 minutes 
Total Time: 75 Minutes 
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• Mediation opening statements are an effective tool when

utilized properly.

• There is a trend for counsel to forego opening

statements, but this could be a lost opportunity to

advocate for your client and set the stage for successful

negotiations.

• There is an art to a mediation opening statement.

Introduction to Topic/Learning Points:
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• Goals: 

o Settlement focused and collaborative vs. winning

o Designed to persuade the other side

• Advocacy skills: conciliatory vs. adversarial 

o Common ground, not battleground 

o Explaining instead of attacking

o Educational in nature as to law and facts

Understanding the Difference Between a Mediation Opening 
Statement and a Litigation Opening Statement
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• Set the tone of negotiations 

• Case-specific goals 

• Risks and rewards 

o Risks: could exacerbate emotion; harden parties’ positions; blow up 

negotiations before begin; credibility assessment of the other side as a 

witness or effective litigator

o Rewards:  express good faith; express what mediation may not be 

able to portray (i.e. impact on client, personalize the process, etc.); 

present old information in new context; closure/opportunity to be heard 

Strategy:  When to Utilize a Mediation Opening Statement
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• Know your audience 

• Understand opportunity to be heard and listen 

• Personalize process

• Present old information in a new format

• Impact on client, adversary, decision maker, etc. 

• Educating clients – they hear the case through the 

other side – not their lawyer’s lens

Strategy:  When to Utilize a Mediation Opening Statement, cont.
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• Who should speak? Important:  Will your client be a good witness?  They will be 

evaluated.  Is it too emotionally charged for them?  Do they need to speak 

regardless?

• Format – Just lawyer, lawyer and client

• Message – What do you want to convey?

• Tone, body language, and word choice 

• Timing – long/short – at outset or after brief – private caucus

• Facts vs. Law: highlights/focus

• Be realistic/flexible 

• Identify benefits for both sides of a resolution 

Content:  How to Craft an Effective Opening Statement
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Questions?

#2183368
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MORITT HOCK & HAMROFF LLP
Strength In Partnership

Offices: Long Island & New York City ● www.moritthock.com

LESLIE A. BERKOFF

Practice Areas - Alternative Dispute Resolution Bankruptcy & Creditors’ Rights Litigation

• Leslie A. Berkoff is a Partner with the firm where she serves as Chair of the firm’s Dispute Resolution Practice Group. A skilled

mediator having handled mediations in bankruptcy courts for all phases of bankruptcy-related litigation, as well as, commercial

mediations in the state and federal courts and arbitration as a panel arbitrator through the American Arbitration Association. Ms.

Berkoff is the past Chair of the firm's Creditors' Rights and Restructuring Department and is also involved in all aspects of creditors'

rights and insolvency matters, as well as, bankruptcy cases nationwide and related litigation, including creditor, debtor, committee,

and trustee representation, as well as corporate liquidations, reorganizations and out-of-court restructurings and assignments for

benefits of creditors. Various concentrations including equipment and asset based lending and healthcare industries.

• Prior to joining Moritt Hock & Hamroff LLP, Ms. Berkoff served as a law clerk to the Honorable Jerome Feller, United States

Bankruptcy Judge in the Eastern District of New York, from 1991 to 1993 and to the Honorable Allyne R. Ross, Federal Magistrate

Judge in the Eastern District of New York, from 1990 to 1991.

• Ms. Berkoff speaks and publishes extensively and is a recognized leader in her field.

Education - Hofstra University School of Law, J.D. 1990

Editor in Chief, Hofstra Labor Law Journal

State University of Albany, B.A. 1987 cum laude

Admissions - Ms. Berkoff is admitted to practice in New York and Connecticut.
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ELIZABETH J. SHAMPNOI

Elizabeth J. Shampnoi is President of Shampnoi Dispute Resolution and Management Services, Inc. and

serves as a mediator, arbitrator, consulting expert and trainer. With 20 years of experience in the field of

alternative dispute resolution (ADR), Ms. Shampnoi works with in-counsel, law firms, and executives

providing strategic advice to develop and implement strategies to avoid and resolve disputes quickly and

efficiently while achieving successful outcomes. Ms. Shampnoi regularly serves as a mediator and arbitrator

in commercial and employment disputes and has successfully mediated and arbitrated over 200 disputes.

She also provides trainings for companies concerning best practices in all areas of ADR. Ms. Shampnoi’s

dedication and focus in the area of ADR began early in her career when she served as the District Vice

President of the New York region of the American Arbitration Association (AAA). Following her tenure at the

AAA, Ms. Shampnoi served as a litigator and in-house counsel. Ms. Shampnoi is based in New York City

and can be reached at (914) 522-0174 or elizabeth@shampnoiadr.com.
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