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Disclaimer

• The views expressed are solely those of the presenters 
and should not be attributed to the presenters’ employer 
and clients.

• This presentation is solely for educational purposes and 
does not constitute legal advice, nor create an attorney-
client relationship between you and the presenters.
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Agenda

• Introduction to Section 1782

• Statutory Requirements

• Discretionary Requirements

• Varying Interpretations

• Takeaways
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Introduction to Section 1782
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28 U.S.C. §1782
The district court of the district in which a person resides or is 
found may order him to give his testimony or statement or to 
produce a document or other thing for use in a proceeding in a 
foreign or international tribunal,  . . .. The order may be made 
pursuant to a  . . . request made by a foreign or international 
tribunal or upon the application of any interested person. . . . The 
order may prescribe the practice and procedure, which may be in 
whole or part the practice and procedure of the foreign country or 
the international tribunal, for taking the testimony or statement or 
producing the document or other thing. To the extent that the order 
does not prescribe otherwise, the testimony or statement shall be 
taken, and the document or other thing produced, in accordance 
with the Federal Rules of Civil Procedure.
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Statutory Requirements
• “Is Found” Interpretations

• “For Use” Interpretations

• “Foreign or International” Tribunal Definition

• “Interested Person” Definition
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Statutory Requirements

• Statutory requirements – 28 U.S.C. § 1782(a)

1) The party from whom discovery is sought 
resides or is found within the court’s 
district.
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“Is Found” Interpretations

• Physical Presence: The “found in the district” requirement 
was satisfied because the company had an office and 
did business in the district. Application of Conecel, 747 F.3d
1262,1269 (11th Cir. 2014).

• General Personal Jurisdiction: General personal 
jurisdiction can be established for a corporation in the 
forum of incorporation, principal place of business, or 
substantial operation. BNSF Railway Co. v. Tyrell, 137 S. Ct. 
1549, 1558 (2017)

• Specific Personal Jurisdiction: Section 1782’s “resides or 
is found” language extends to where there is some nexus 
between forum contacts and discovery sought. In re del 
Valle Ruiz, 939 F.3d 520, 527 (2nd Cir. 2019)
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Statutory Requirements

• Statutory requirements – 28 U.S.C. § 1782(a)

1) The party from whom discovery is sought 
resides or is found within the court’s district.

2) The discovery is for use in a foreign 
proceeding.
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“For Use” Interpretations

• Section 1782 discovery can be used for existing or 
anticipated foreign proceeding 

• Anticipated proceeding must be within “reasonable 
contemplation”

• Reasonable contemplation:
– Detailed explanation of the ongoing investigation or 

contemplated foreign proceeding
– Applicant needs adequate evidence to bring complaint 

in foreign tribunal
– Laws of foreign jurisdiction recognize a cause of 

action based on the alleged facts 

• Not reasonable contemplation:
– “Mere discussions” of possible litigation

11
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Statutory Requirements

• Statutory requirements – 28 U.S.C. § 1782(a)

1) The party from whom discovery is sought 
resides or is found within the court’s district.

2) The discovery is for use in a foreign 
proceeding.

3) The application for discovery is made by a 
foreign or international tribunal or an 
interested person.
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“Foreign or International Tribunal” Definition

• Any entity or body that issues decisions that can 
issue a dispositive or binding decision 

OR 

• Any entity or body that issues decisions that can 
later be used for a complaint in a court of law which 
would then issue a dispositive ruling.
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“Foreign or International Tribunal” Definition

Foreign or International Tribunal
• Civil, criminal, commercial courts
• Family, probate, bankruptcy courts
• Patent and IP offices
• Trade commissions, banking committees, etc.
• Bar associations and disciplinary bodies
• Private Arbitration

Exclusion
• Conciliatory bodies and certain administrative proceedings
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“Interested Person” Definition

• Anyone who possesses a reasonable interest in obtaining 
judicial assistance

• Liberal – Not reserved exclusively for litigants

• Examples:
– Foreign officials

– Someone who triggered the investigation

– Any person who possesses a reasonable interest in 
obtaining the assistance

15
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Discretionary Requirements
• Four Intel Factors

• Twin Aims of 1782
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Four Intel Factors

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241 
(2004)

1) Whether the party from whom discovery is sought is 
a participant in the foreign proceeding

2) The nature of the foreign proceedings, and the 
receptivity of the foreign court to U.S. federal-
court judicial assistance

3) Whether the discovery request is an attempt to 
circumvent foreign proof-gathering restrictions

4) Whether the request is unduly intrusive or 
burdensome

17
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1. Participant in Foreign Proceeding

• The 1782 target is a party in the foreign 
proceeding

• Foreign tribunals can exercise their own 
jurisdiction to order the requested discovery

• Easier to apply if evidence from nonparticipants in 
the matter arising abroad and evidence unobtainable 
without use of 1782
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2. Receptivity
• Liberal Interpretation: “[A]bsent authoritative proof 

that a foreign tribunal would reject the evidence 
obtained ... a district court should not refrain from 
granting the assistance afforded under the Act.”  
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3. Circumvention

• Need not be discoverable in the foreign 
proceeding

• Parties, for instance, can take depositions under 
Section 1782, even if the foreign jurisdiction does 
not allow depositions

• But foreign courts often want to control their cases
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4. Unduly Burdensome

• Courts apply Federal Rule of Civil Procedure 26 
to determine if the discovery sought should be 
stopped/limited

• Should not be unreasonably cumulative or 
burdensome

• Non-parties have more protections

• Best defense
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Twin Aims of 1782

Schmitz v. Bernstein, Leibhard & Lifshitz, LLP, 376 F.3d
79, 83 (2nd Cir. 2004)

1) Providing efficient means of assistance to 
participants in international litigation in our federal 
courts; and

2) Encouraging foreign countries, by example, to 
provide similar means of assistance to our courts.
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Varying Interpretations
• Extraterritorial Reach

• Possession, Custody, and Control
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§ 1782 Actions by Circuit
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Extraterritorial Reach

Does 1782 allow for discovery of documents held 
outside of the United States?

• Early analysis limited 1782 to documents held in the 
United States
– 1964 Senate Report indicates that discovery under the 

statute was intended to aid “in obtaining oral and 
documentary evidence in the United States”

– Professor Hans Smit, drafter of the                                     
statute, included in the comments                                          
that “construing the statute to reach                                
evidence abroad would make United                                       
States Courts ‘clearing houses’ for                                         
discovery in litigation around the                                        
world”

25
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Extraterritorial Reach

Does 1782 allow for discovery of documents held 
outside of the United States?
• 11th Circuit: Sergeeva (2016) – The FRCP did not place a 

geographical limitation on discovery, so there was no per se
bar to discovery of documents held outside of the US under 
§1782.

• 2nd Circuit: Ruiz (2019) – Held that there was no per se bar 
to the extraterritorial application of                                                 
§1782 and the district court acted                                                 
within their discretion to permit the                                                 
discovery of documentation held in                                                
Spain.
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Possession, Custody, and Control

• Differing application of “possession, custody, and 
control” language from FRCP 26 has led to varying 
results for §1782 discovery applications.

1) Legal Right

2) Practical Ability

3) Legal Right plus Notification

27
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Legal Right Standard

• A party has control over documents possessed by a 
non-party only if “the party has a legal right to obtain 
them.” quoting In re Citric Acid Litig. (9th Cir. 1999)

• Judge Posner in Chevariat (7th Cir. 1993) “...the fact that 
a party could obtain a document if it tried...does not 
mean that the document is in its possession, 
custody, or control.”

28
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Legal Right Standard

A Legal Right has been identified in various instances, 
including:

• Contractual Rights:
– Server log data stored on non-party servers
– Text messages stored with a company’s third-party 

service provider

• Principal-Agent Relationship

• Corporate Parties
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Legal Right Standard
• Third - Gerling Int’l Ins. Co., 839 F.2d 131, 140 (3rd Cir. 1988)

• Fifth - Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 821 
(5th Cir. 2004)

• Sixth - In re Banker’s Trust, 62 F.3d 465, 469 (6th Cir. 1995)

• Seventh - Chevariat v. William Pipe Line Co., 11 F.3d 1420, 
1427 (7th Cir. 1993)

• Eighth - New All. & Grain Co. v. Anderson Commodities, Inc., 
No. 8:12CV197, 2013 WL 1869832, at *8 (D. Neb. May 2, 2013)

• Ninth - In re Citric Acid Litig., 191, F.3d 1090, 1107 (9th Cir. 1999)

• Tenth - Am. Maplan Corp. v. Heilmayr, 203 F.R.D. 499, 502 (D. 
Kan. 2001)

• Eleventh - Searock v. Stripling, 736 F.2d 650, 653 (11th Cir. 1984) 
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Practical Ability Standard

• Extends beyond a party’s Legal Right to access the 
information to include instances in which a party 
has “access and the practical ability to possess 
documents not available to the party seeking them” 
regardless of a party’s lack of legal right or physical 
possession of the information quoting 
Shcherbakovskiy (2nd Cir. 2007)
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Practical Ability Standard

A Practical Ability has been identified in various 
instances, including:

• Employer-Employee Relationships

• Service Provider Relationships

• Principal-Agent Relationships

• Vicarious Access from Employee to Employer

• Corporate Structure

• Close Working Relationship
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Practical Ability Standard
• Second - Shcherbakovskiy v. Da Capo Al Fine, Ltd., 490 

F.3d 130, 138 (2d Cir. 2007)

• Fourth – Digital Vending Servs. Int’l, Inc. v. The 
University of Phoenix, No. 2:09cv555, 2013 WL 311820, at *6 
(E.D. Va. Oct. 3, 2013)

• Eighth – Handi-Craft v. Actions Trading, S.A., No. 4:02 CV 
1731 LMB, 2003 WL 26098543, at *6 (E.D. Mo. Nov. 25, 2003)

• Tenth – Tomlinson v. El Paso Corp., 254 F.R.D. 474, 476 (D. 
Colo. 2007)

• Eleventh – ANZ Advanced Techs. V. Bush Hog, LLC, No. 
CIV.A. 09-00228-KD-N, 2011 WL 814663, at *9 (S.D. Ala. Jan. 26, 
2011)

• District of Columbia – Bush v. Ruth’s Chris Steak 
House, Inc., 286 F.R.D. 1, 5 (D.D.C. 2012)
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Legal Right Plus Notification Standard

• Similar to the Legal Right Standard

• Party does not have any obligation to produce 
documents absent a Legal Right to the requested 
information

• However, the party must also identify (but not 
produce) responsive documents known to be in the 
possession of third parties

• Allows the requesting party to seek a Rule 45 
subpoena from the non-party that possess the 
documents
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Legal Right Plus Notification Standard

• First – Perez v. Hyundai Motor Co., 440 F. Supp. 2d 57, 61 
(D.P.R. 2009)

• Fourth – King v. Am. Power Conversion Corp., 181 Fed. 
Appx. 373, 378 (4th Cir. 2006)

• Sixth – Lexington Ins. Co. v. Tubbs, No. 06-2847-STA, 2009 
WL 1586862, at *3 (W.D. Tenn. June 3, 2009)

• Tenth – Chavez v. Hatterman, No. CIV 06-cv-025250WYD-
MEH, 2009 WL 807440, at *2 (D. Colo. Jan. 20, 2009)
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Takeaways
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Strategies For Opposing§1782 Discovery

Traditional Federal Rules of Civil Procedure 
grounds for opposing discovery

• Overbreadth (though the courts can narrowly tailor the 
requests rather than deny discovery)

• Proportionality 

• Relevance 

• Privilege 

• Data Privacy Laws (GDPR, English Banking Secrecy, 
etc.)

• Protective Order
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Strategies For Utilizing§1782 Discovery

Practical Tips for Pursuing a 1782 Discovery 
Request

• Research potential forums (2nd and 11th Circuit, if 
possible)

• Narrowly tailor requests to avoid denial of discovery

• Research laws from the foreign jurisdiction to ensure 
compliance with their laws
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Further Information

Mullins, Edward M., and Lawrence W. 
Newman, editors.  Obtaining Evidence for 
Use in International Tribunals Under U.S.C. 
Section 1782. JurisNet, LLC, 2020.
https://arbitrationlaw.com/books/obtaining-
evidence-use-international-tribunals-under-usc-
section-1782
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Will the U.S. Become a Haven for International                      
Discovery Under 28 U.S.C. §1782?
Legal Intelligencer E-Discovery Supplement (March 24, 2020) or at 
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E-Discovery App



Reed Smith

Get the App!
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Questions?
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** S. Ct.
*** L. Ed. 2d
****U.S.P.Q.2d

Supreme Court of the United States

542 U.S. 241 , 159 L.Ed.2d 355

Intel Corporation, Petitioner,

v.
Advanced Micro Devices, Inc.

No. 02-572 .

Argued April 20, 2004.

Decided June 21, 2004 [**2468] .

Syllabus [***362] *
In 1964, pursuant to a recommendation by the Commission on International Rules of Judicial Procedure (Rules
Commission), and as part of an endeavor to improve judicial assistance between the United States and foreign
countries, Congress completely revised 28 U.S.C. 1782(a) . In its current form, 1782(a) provides that a federal district
court " [****1002] may order" a person residing or found in the district to give testimony or produce documents "for use
in a proceeding in a foreign or international tribunal ... upon the application of any interested person." The 1964
overhaul of 1782(a) deleted the prior law's words, "in any judicial proceeding pending in any court in a foreign
country." (Emphasis added.)

Respondent Advanced Micro Devices, Inc. (AMD), filed an antitrust complaint against petitioner Intel Corporation
(Intel) with the Directorate-General for Competition (DG-Competition) of the Commission of the European
Communities (Commission), [**2469] alleging that Intel had violated European competition law. After the DG-
Competition declined AMD's recommendation to seek documents Intel had produced in a private antitrust suit in an
Alabama federal court, AMD petitioned the District Court for the Northern District of California under 1782(a) for an
order directing Intel to produce those documents. The District Court concluded that 1782(a) did not authorize such
discovery. The Ninth Circuit reversed and remanded with instructions to rule on the application's merits. The appeals
court observed that 1782(a) includes matters before bodies of a quasi-judicial or administrative nature, and, since
1964, has contained no limitation to foreign proceedings that are "pending." A proceeding judicial in character, the
Ninth Circuit noted, was a likely sequel to the Commission investigation. The Court of Appeals rejected Intel's
argument that 1782(a) [***363] called for a threshold showing that the documents AMD sought, if located in the
European Union, would have been discoverable in the Commission investigation. Nothing in 1782(a)'s language or
legislative history, the Ninth Circuit said, required a "foreign-discoverability" rule of that order.

Held: Section 1782(a) authorizes, but does not require, the District Court to provide discovery aid to AMD. Pp.
2477-2484.

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 124 S. Ct. 2466, 159 L. Ed. 2d 355, 71 U.S.P.Q.2d 1001, 72 U.S.L.W. 
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1. To provide context, the Court summarizes how the Commission, acting through the DG-Competition, enforces
European competition [*242] laws. Upon receiving a complaint, or sua sponte, the DG-Competition conducts a
preliminary investigation into alleged violations of those laws. The DG-Competition may consider information provided
by a complainant, and it may seek information from a complaint's target. The DG-Competition's investigation results in
a formal written decision whether to pursue the complaint. If the DG-Competition decides not to proceed, its decision
may be reviewed by the Court of First Instance and, ultimately, the Court of Justice for the European Communities
(European Court of Justice). When the DG-Competition pursues a complaint, it typically serves the investigation's
target with a formal "statement of objections" and advises the target of its intention to recommend a decision finding
an antitrust violation. The target is entitled to a hearing before an independent officer, who provides a report to the
DG-Competition. Once the DG-Competition makes its recommendation, the Commission may dismiss the complaint
or issue a decision holding the target liable and imposing penalties. The Commission's final action is subject to review
in the Court of First Instance and the European Court of Justice. Lacking formal "litigant" status in Commission
proceedings, a complainant nonetheless has significant procedural rights. Important here, a complainant may submit
relevant information to the DG-Competition and seek judicial review of the Commission's disposition. P. 2477.

2. Section 1782(a)'s language, confirmed by its context, warrants the conclusion that the provision authorizes, but
does not require, a federal district court to provide assistance to a complainant in a Commission proceeding that leads
to a dispositive ruling. The Court therefore rejects the categorical limitations Intel would place on the statute's reach.
Pp. 2477-2482.

(a) A complainant before the Commission, such as AMD, qualifies as an "interested person" within 1782(a)'s
compass. The Court rejects Intel's contention that "interested person[s]" does not include complainants, but
encompasses only litigants, foreign sovereigns, and a sovereign's designated agents. To support its [**2470] reading,
Intel highlights 1782's caption, "[a]ssistance to foreign and international tribunals and to litigants before such
tribunals." (Emphasis added.) A statute's caption, however, cannot undo or limit its text's plain meaning. Trainmen v.
Baltimore & Ohio R. Co., 331 U.S. 519, 529 , 67 S.Ct. 1387 , 91 L.Ed. 1646 . Section 1782(a) plainly reaches beyond
the universe of persons designated "litigant." With significant participation rights in Commission proceedings, the
complainant qualifies as an "interested person" within any fair construction of that term. P. 2478. [***364]

( [****1003] b) The assistance AMD seeks meets 1782(a)'s specification "for use in a foreign or international tribunal."
The Commission qualifies [*243] as a "tribunal" when it acts as a first-instance decisionmaker. Both the Court of First
Instance and the European Court of Justice are tribunals, but not proof-takers. Their review is limited to the record
before the Commission. Hence, AMD could "use" evidence in those reviewing courts only by submitting it to the
Commission in the current, investigative stage. In adopting the Rules Commission's recommended replacement of the
term "any judicial proceeding" with the words "a proceeding in a foreign or international tribunal," Congress opened
the way for judicial assistance in foreign administrative and quasi-judicial proceedings. This Court has no warrant to
exclude the Commission, to the extent that it acts as a first-instance decisionmaker, from 1782(a)'s ambit. P. 2479.

(c) The "proceeding" for which discovery is sought under 1782(a) must be within reasonable contemplation, but need
not be "pending" or "imminent." The Court rejects Intel's argument that the Commission investigation launched by
AMD's complaint does not qualify for 1782(a) assistance. Since the 1964 revision, which deleted the prior law's
reference to "pending," Congress has not limited judicial assistance under 1782(a) to "pending" adjudicative
proceedings. This Court presumes that Congress intends its statutory amendments to have real and substantial effect.
Stone v. INS, 514 U.S. 386, 397 , 115 S.Ct. 1537 , 131 L.Ed.2d 465 . The 1964 revision's legislative history
corroborates Congress' recognition that judicial assistance would be available for both foreign proceedings and
investigations. A 1996 amendment clarifies that 1782(a) covers "criminal investigations conducted before formal
accusation." Nothing in that amendment, however, suggests that Congress meant to rein in, rather than to confirm, by
way of example, the range of discovery 1782(a) authorizes. Pp. 2479-2480.

(d) Section 1782(a) does not impose a foreign-discoverability requirement. Although 1782(a) expressly shields from
discovery matters protected by legally applicable privileges, nothing in 1782(a)'s text limits a district court's production-
order authority to materials discoverable in the foreign jurisdiction if located there. Nor does the legislative history

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 124 S. Ct. 2466, 159 L. Ed. 2d 355, 71 U.S.P.Q.2d 1001, 72 U.S.L.W. 
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suggest that Congress intended to impose a blanket foreign-discoverability rule on 1782(a) assistance. The Court
rejects two policy concerns raised by Intel in support of a foreign-discoverability limitation on 1782(a) aidavoiding
offense to foreign governments, and maintaining parity between litigants. While comity and parity concerns may be
legitimate touchstones for a district court's exercise of discretion in particular cases, they do not warrant construction
of 1782(a)'s text to include a generally applicable foreign-discoverability rule. Moreover, the Court questions whether
foreign governments would be offended by a domestic prescription permitting, but not requiring [**2471] [*244] judicial
assistance. A foreign nation may limit discovery within its domain for reasons peculiar to its own legal practices,
culture, or traditions; such reasons do not necessarily signal objection to aid from United States federal courts. A
foreign tribunal's reluctance to order production of [***365] materials present in the United States similarly may signal
no resistance to the receipt of evidence gathered pursuant to 1782(a). When the foreign tribunal would readily accept
relevant information discovered in the United States, application of a categorical foreign-discoverability rule would be
senseless. Concerns about parity among adversaries in litigation likewise provide no sound basis for a cross-the-
board foreign-discoverability rule. When information is sought by an "interested person," a district court can condition
relief upon reciprocal information exchange. Moreover, the foreign tribunal can place conditions on its acceptance of
information, thereby maintaining whatever measure of parity it deems appropriate. The Court also rejects Intel's
suggestion that a 1782(a) applicant must show that United States law would allow discovery in domestic litigation
analogous to the foreign proceeding. Section 1782 is a provision for assistance to tribunals abroad. It does not direct
United States courts to engage in comparative analysis to determine whether analogous proceedings exist here.
Comparisons of that order can be fraught with danger. For example, the United States has no close analogue to the
Commission regime, under which AMD lacks party status and can participate only as a complainant. Pp. 2480-2482.

3. Whether 1782(a) assistance is appropriate in this case is yet unresolved. To guide the District Court on remand, the
Court notes [****1004] factors relevant to that question. First, when the person from whom discovery is sought is a
participant in the foreign proceeding, as Intel is here, the need for 1782(a) aid generally is not as apparent as it
ordinarily is when evidence is sought from a nonparticipant in the matter arising abroad. A foreign tribunal has
jurisdiction over those appearing before it, and can itself order them to produce evidence. In contrast, nonparticipants
in foreign proceedings may be outside the foreign tribunal's jurisdictional reach; thus, their evidence, available in the
United States, may be unobtainable absent 1782(a) aid. Second, a court presented with a 1782(a) request may
consider the nature of the foreign tribunal, the character of proceedings underway abroad, and the receptivity of the
foreign government, court, or agency to federal-court judicial assistance. Further, the grounds Intel urged for
categorical limitations on 1782(a)'s scope may be relevant in determining whether a discovery order should be
granted in a particular case. Specifically, a district court could consider whether the 1782(a) request conceals an
attempt to circumvent foreign proof-gathering limits or other policies of a foreign [*245] country or the United States.
Also, unduly intrusive or burdensome requests may be rejected or trimmed. The Court declines, at this juncture, Intel's
suggestion that it exercise its supervisory authority to adopt rules barring 1782(a) discovery here. Any such endeavor
should await further experience with 1782(a) applications in the lower courts. Several facets of this case remain
largely unexplored. While Intel and its amici are concerned that granting AMD's application in any part may yield
disclosure of confidential information, encourage "fishing expeditions," and undermine the Commission's program
offering prosecutorial leniency for admissions of wrongdoing, no one [***366] has suggested that AMD's complaint to
the Commission is pretextual. Nor has it been shown that 1782(a)'s preservation of legally applicable privileges and
the controls [**2472] on discovery available under Federal Rule of Civil Procedure 26(b)(2) and (c) would be
ineffective to prevent discovery of Intel's confidential information. The Court leaves it to the courts below, applying
closer scrutiny, to ensure an airing adequate to determine what, if any, assistance is appropriate. Pp. 2482-2484.

292 F.3d 664 , affirmed.

GINSBURG, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and STEVENS, KENNEDY, SOUTER,
and THOMAS, JJ., joined. SCALIA, J., filed an opinion concurring in the judgment, post, p. 2484. BREYER, J., filed a
dissenting opinion, post, p. 2485. O'CONNOR, J., took no part in the consideration or decision of the case.

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 124 S. Ct. 2466, 159 L. Ed. 2d 355, 71 U.S.P.Q.2d 1001, 72 U.S.L.W. 
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Seth P. Waxman, Washington, DC, for petitioner.

Carter G. Phillips, Washington, DC, for Commission of the European Communities as amicus curiae, by special leave
of the Court, supporting the petitioner.

Jeffrey P. Minear, Washington, DC, for United States as amicus curiae, by special leave of the Court, supporting
respondent.

Patrick Lynch, Counsel of Record, O'Melveny & Myers LLP, Los Angeles, California, Jonathan D. Hacker, O'Melveny
& Myers LLP, Washington, D.C., for respondent.

Joseph Kattan Gibson, Dunn & Crutcher LLP, Washington, D.C., James A. Murray, Intel Corporation, Santa Clara,
CA, Seth P. Waxman, Counsel of Record, Jonathan E. Nuechterlein, Jonathan H. Siegelbaum, Wilmer, Cutler &
Pickering, Washington, D.C., for petitioner.

[*246] Justice GINSBURG delivered the opinion of the Court.

This case concerns the authority of federal district courts to assist in the production of evidence for use in a foreign or
international tribunal. In the matter before us, respondent Advanced Micro Devices, Inc. (AMD), filed an antitrust
complaint against petitioner Intel Corporation (Intel) with the Directorate-General for Competition (DG-Competition) of
the Commission of the European Communities (European Commission or Commission). In pursuit of that complaint,
AMD applied to the United States District Court for the Northern District of California, invoking 28 U.S.C. 1782(a) , for
an order requiring Intel to produce potentially relevant documents. Section 1782(a) provides that a federal district court
"may order" a person "resid[ing]" or "found" in the district to give testimony or produce documents "for use in a
proceeding in a foreign or international tribunal ... upon the application of any interested person."

Concluding that 1782(a) did not authorize the requested discovery, the District Court denied AMD's application. The
Court of Appeals for the Ninth Circuit reversed that determination and remanded the case, instructing the District
Court to rule on the merits of AMD's application. In accord with the Court of Appeals, we hold that the District Court
had authority under 1782(a) to entertain AMD's discovery request. The statute, we rule, does not categorically bar the
assistance AMD seeks: (1) A complainant before the European Commission, such as AMD, qualifies as an "interested
person" within 1782(a) 's compass; (2) the Commission [**2473] is a 1782(a) "tribunal" when it acts as a first-instance
[*247] decisionmaker; (3) the "proceeding" for which discovery is sought under 1782(a) must be in reasonable
contemplation, but need not be "pending" or "imminent"; and (4) 1782(a) contains no threshold requirement that
evidence sought from a federal district court would be discoverable under the law governing the foreign proceeding.
We caution, however, that 1782(a) authorizes, but does not [****1005] require, a federal district court to provide judicial
assistance to foreign or international tribunals or to "interested person[s]" in proceedings abroad. Whether such
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assistance is appropriate in this case is a question yet unresolved. To guide the District Court on remand, we suggest
considerations [***367] relevant to the disposition of that question.

I
A

Section 1782 is the product of congressional efforts, over the span of nearly 150 years, to provide federal-court
assistance in gathering evidence for use in foreign tribunals. Congress first provided for federal-court aid to foreign
tribunals in 1855; requests for aid took the form of letters rogatory forwarded through diplomatic channels. See Act of
Mar. 2, 1855, ch. 140, 2, 10 Stat. 630 (circuit court may appoint "a United States commissioner designated ... to make
the examination of witnesses" on receipt of a letter rogatory from a foreign court); Act of Mar. 3, 1863, ch. 95, 1, 12
Stat. 769 (authorizing district courts to respond to letters rogatory by compelling witnesses here to provide testimony
for use abroad in "suit[s] for the recovery of money or property").1 In 1948, Congress substantially broadened the
scope of assistance [*248] federal courts could provide for foreign proceedings. That legislation, codified as 1782,
eliminated the prior requirement that the government of a foreign country be a party or have an interest in the
proceeding. The measure allowed district courts to designate persons to preside at depositions "to be used in any civil
action pending in any court in a foreign country with which the United States is at peace." Act of June 25, 1948, ch.
646, 1782, 62 Stat. 949 (emphasis added). The next year, Congress deleted "civil action" from 1782's text and
inserted "judicial proceeding." Act of May 24, 1949, ch. 139, 93, 63 Stat. 103 . See generally Jones, International
Judicial Assistance: Procedural Chaos and a Program for Reform, 62 Yale L.J. 515 (1953).

In 1958, prompted by the growth of international commerce, Congress created a Commission on International Rules
of Judicial Procedure (Rules Commission) to "investigate and study existing practices of judicial assistance and
cooperation between the United States and foreign countries with a view to achieving improvements." Act of Sept. 2,
Pub.L. 85-906, 2 , 72 Stat. 1743 ; S.Rep. No. 2392, 85th Cong., 2d Sess., 3 (1958); Smit, International Litigation
1015-1016. Six years later, in 1964, Congress unanimously adopted legislation recommended by the Rules
Commission;2 the legislation included [**2474] a complete revision of 1782. See Act of Oct. 3, Pub.L. 88-619, 9 , 78
Stat. 997 ; Smit, International Litigation 1026-1035.

As recast in 1964, 1782 provided for assistance in obtaining documentary and other tangible evidence as well as
testimony. Notably, Congress [***368] deleted the words "in any judicial proceeding pending in any court in a foreign
country," and replaced them with the phrase "in a proceeding in a foreign [*249] or international tribunal." Brief for
United States as Amicus Curiae 6, 4a-5a (emphasis added). While the accompanying Senate Report does not
account discretely for the deletion of the word "pending," 3 it explains that Congress introduced the word "tribunal" to
ensure that "assistance is not confined to proceedings before conventional courts," but extends also to "administrative
and quasi-judicial proceedings." S.Rep. No. 1580, 88th Cong., 2d Sess., 7 (1964), U.S.Code Cong. & Admin.News
1964, pp. 3782, 3788 ; see H.R.Rep. No. 1052, 88th Cong., 1st Sess., 9 (1963) (same). Congress further amended
1782(a) in 1996 to add, after the reference to "foreign or international tribunal," the words "including criminal
investigations conducted before formal accusation." National Defense Authorization Act for [****1006] Fiscal Year
1996, Pub.L. 104-106, 1342(b) , 110 Stat. 486 . Section 1782(a) 's current text reads:

"The district court of the district in which a person resides or is found may order him to give his testimony
or statement or to produce a document or other thing for use in a proceeding in a foreign or international
tribunal, including criminal investigations conducted before formal accusation. The order may be made
pursuant to a letter rogatory issued, or request made, by a foreign or international tribunal or upon the
application of any interested person .... The order may prescribe the practice and procedure, which may
be in whole or part the practice and procedure of the foreign country or the international tribunal, for taking
the testimony or statement or producing the document or other thing ... [or may be] the Federal Rules of
Civil Procedure.
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"A person may not be compelled to give his testimony or statement or to produce a document or other
thing in violation of any legally applicable privilege." [*250]

B
AMD and Intel are "worldwide competitors in the microprocessor industry." 292 F.3d 664, 665 (C.A.9 2002). In
October 2000, AMD filed an antitrust complaint with the DG-Competition of the European Commission. Ibid. ; App. 41.
"The European Commission is the executive and administrative organ of the European Communities." Brief for
Commission of European Communities as Amicus Curiae 1 (hereinafter European Commission Amicus Curiae). The
Commission exercises responsibility over the wide range of subject areas covered by the European Union treaty;
those areas include the treaty provisions, and regulations thereunder, governing competition. See ibid.; Consolidated
Versions of Treaty on [**2475] European Union and Treaty Establishing European Community, Arts. 81 and 82, 2002
O.J. (C 325) 33, 64-65, 67 (hereinafter EC Treaty). The DG-Competition, operating under the Commission's aegis, is
the European Union's primary antitrust law enforcer. European Commission Amicus Curiae 2. Within the DG-
Competition's [***369] domain are anticompetitive agreements (Art. 81) and abuse of dominant market position (Art.
82). Ibid.; EC Treaty 64-65.

AMD's complaint alleged that Intel, in violation of European competition law, had abused its dominant position in the
European market through loyalty rebates, exclusive purchasing agreements with manufacturers and retailers, price
discrimination, and standard-setting cartels. App. 40-43; Brief for Petitioner 13. AMD recommended that the DG-
Competition seek discovery of documents Intel had produced in a private antitrust suit, titled Intergraph Corp. v. Intel
Corp., brought in a Federal District Court in Alabama. 3 F.Supp.2d 1255 (N.D.Ala.1998), vacated, 195 F.3d 1346
(C.A.Fed.1999), remanded, 88 F.Supp.2d 1288 (N.D.Ala.2000), aff'd, 253 F.3d 695 (C.A.Fed.2001); App. 111; App. to
Pet. for [*251] Cert. 13a-14a.4 After the DG-Competition declined to seek judicial assistance in the United States,
AMD, pursuant to 1782(a) , petitioned the District Court for the Northern District of California5 for an order directing
Intel to produce documents discovered in the Intergraph litigation and on file in the federal court in Alabama. App. to
Pet. for Cert. 13a-14a. AMD asserted that it sought the materials in connection with the complaint it had filed with the
European Commission. Ibid. 6

The District Court denied the application as "[un]supported by applicable authority." Id., at 15a. Reversing that
determination, the Court of Appeals for the Ninth Circuit remanded the case for disposition on the merits. 292 F.3d, at
669 . The Court of Appeals noted two points significant to its decision: 1782(a) includes matters before "'bodies of
[****1007] a quasijudicial or administrative nature,'" id. , at 667 (quoting In re Letters Rogatory from Tokyo Dist., 539
F.2d 1216, 1218-1219 (C.A.9 1976)); and, since 1964, the statute's text has contained "[no] requirement that the
proceeding be 'pending,'" 292 F.3d, at 667 (quoting United States v. Sealed 1, Letter of Request for Legal Assistance
from the Deputy Prosecutor Gen. of Russian Federation, 235 F.3d 1200, 1204 (C.A.9 2000) [*252] ); see supra, at
2474. A proceeding judicial in character, the Ninth Circuit further observed, was a likely sequel to the European
Commission's investigation: "[The European Commission is] a body authorized to enforce the EC Treaty with written,
binding decisions, enforceable through fines and penalties. [**2476] [The Commission's] decisions are appealable to
the Court of First Instance and then to the [European] Court of Justice. Thus, the proceeding for which discovery is
[***370] sought is, at minimum, one leading to quasi-judicial proceedings." 292 F.3d, at 667 ; see infra, at 2477
(presenting synopsis of Commission proceedings and judicial review of Commission decisions).

The Court of Appeals rejected Intel's argument that 1782(a) called for a threshold showing that the documents AMD
sought in the California federal court would have been discoverable by AMD in the European Commission
investigation had those documents been located within the Union. 292 F.3d, at 668 . Acknowledging that other Courts
of Appeals had construed 1782(a) to include a "foreign-discoverability" rule, the Ninth Circuit found "nothing in the
plain language or legislative history of Section 1782 , including its 1964 and 1996 amendments, to require a threshold
showing [by] the party seeking discovery that what is sought be discoverable in the foreign proceeding," id ., at 669. A
foreign-discoverability threshold, the Court of Appeals added, would disserve 1782(a) 's twin aims of "providing
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efficient assistance to participants in international litigation and encouraging foreign countries by example to provide
similar assistance to our courts." Ibid.

On remand, a Magistrate Judge found AMD's application "overbroad," and recommended an order directing AMD to
submit a more specific discovery request confined to documents directly relevant to the European Commission
investigation. App. to Brief in Opposition 1a-6a; Brief for Petitioner 15, n. 9. The District Court has stayed further [*253]
proceedings pending disposition of the questions presented by Intel's petition for certiorari. Ibid.; see Order Vacating
Hearing Date, No. C 01-7033 MISC JW (ND Cal., Dec. 1, 2003) (stating "Intel may renotice its motion for de novo
review of the Magistrate Judge's decision after the Supreme Court issues its ruling").

We granted certiorari, 540 U.S. 1003 , 124 S.Ct. 531 , 157 L.Ed.2d 408 (2003), in view of the division among the
Circuits on the question whether 1782(a) contains a foreign-discoverability requirement.7 We now hold that 1782(a)
does not impose such a requirement. We also granted review on two other questions. First, does 1782(a) make
discovery available to complainants, such as AMD, who do not have the status of private "litigants" and are not
sovereign agents? See Pet. for Cert. (i). Second, must a "proceeding" before a foreign "tribunal" be "pending" or at
least "imminent" for an applicant to invoke 1782(a) successfully? Compare In re Letter of Request from Crown
Prosecution Serv. of United Kingdom, 870 F.2d 686, 691 (C.A.D.C.1989) (proceeding must be "within reasonable
contemplation"), with In re Ishihara Chemical Co., 251 F.3d 120, 125 (C.A.2 2001) [***371] (proceeding must be
"imminentvery [**2477] likely to occur and very soon to occur"); In re International Judicial Assistance (Letter
Rogatory) for Federative Republic of Brazil, 936 F.2d 702, 706 (C.A.2 1991) ( [*254] same). Answering "yes" to the
first question and "no" to the second, we affirm the Ninth Circuit's judgment.

II
To place this case in context, we sketch briefly how the European Commission, acting [****1008] through the DG-
Competition, enforces European competition laws and regulations. The DG-Competition's "overriding responsibility" is
to conduct investigations into alleged violations of the European Union's competition prescriptions. See European
Commission Amicus Curiae 6. On receipt of a complaint or sua sponte, the DG-Competition conducts a preliminary
investigation. Ibid. In that investigation, the DG-Competition "may take into account information provided by a
complainant, and it may seek information directly from the target of the complaint." Ibid. "Ultimately, DG Competition's
preliminary investigation results in a formal written decision whether to pursue the complaint. If [the DG-Competition]
declines to proceed, that decision is subject to judicial review" by the Court of First Instance and, ultimately, by the
court of last resort for European Union matters, the Court of Justice for the European Communities (European Court
of Justice). Id., at 7; App. 50; see, e.g., Case T-241/97, Stork Amsterdam BV v. Commission, 2000 E.C.R. II-309,
[2000] 5 C.M.L.R. 31 (Ct. 1st Instance 2000) (annulling Commission's rejection of a complaint).8

If the DG-Competition decides to pursue the complaint, it typically serves the target of the investigation with a formal
"statement of objections" and advises the target of its intention to recommend a decision finding that the target has
violated European competition law. European Commission [*255] Amicus Curiae 7. The target is entitled to a hearing
before an independent officer, who provides a report to the DG-Competition. Ibid.; App. 18-27. Once the DG-
Competition has made its recommendation, the European Commission may "dismis[s] the complaint, or issu[e] a
decision finding infringement and imposing penalties." European Commission Amicus Curiae 7. The Commission's
final action dismissing the complaint or holding the target liable is subject to review in the Court of First Instance and
the European Court of Justice. Ibid.; App. 52-53, 89-90.

Although lacking formal "party" or "litigant" status in Commission proceedings, the complainant has significant
procedural rights. Most prominently, the complainant may submit to the DG-Competition information in support of its
allegations, and may seek judicial review of the Commission's disposition of a complaint. See European Commission
Amicus Curiae 7-8, and n. 5; Stork Amsterdam, 2000 E.C.R. II, at 328-329, 51-53 [***372] .
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III
As "in all statutory construction cases, we begin [our examination of 1782] with the language of the statute." Barnhart
v. Sigmon Coal Co., 534 U.S. 438, 450 , 122 S.Ct. 941 , 151 L.Ed.2d 908 (2002). The language of 1782(a) , confirmed
[**2478] by its context, our examination satisfies us, warrants this conclusion: The statute authorizes, but does not
require, a federal district court to provide assistance to a complainant in a European Commission proceeding that
leads to a dispositive ruling, i.e., a final administrative action both responsive to the complaint and reviewable in
court.9 Accordingly, we reject the categorical limitations Intel would place on the statute's reach. [*256]

A
We turn first to Intel's contention that the catalog of "interested person[s]" authorized to apply for judicial assistance
under 1782(a) includes only "litigants, foreign sovereigns, and the designated agents of those sovereigns," and
excludes AMD, a mere complainant before the Commission, accorded only "limited rights." Brief for Petitioner 10-11,
24, 26-27. Highlighting 1782 's caption, "[a]ssistance to foreign and international tribunals and to litigants before such
tribunals," Intel urges that the statutory phrase "any interested person" should be read, correspondingly, to reach only
"litigants." Id., at 24 (internal quotation marks omitted, emphasis in original).

The caption of a statute, this Court has cautioned, "cannot undo or limit that which the [ [****1009] statute's] text
makes plain." Trainmen v. Baltimore & Ohio R. Co., 331 U.S. 519, 529 , 67 S.Ct. 1387 , 91 L.Ed. 1646 (1947). The
text of 1782(a) , "upon the application of any interested person," plainly reaches beyond the universe of persons
designated "litigant." No doubt litigants are included among, and may be the most common example of, the "interested
person[s]" who may invoke 1782 ; we read 1782 's caption to convey no more. See, e.g., Whitman v. American
Trucking Assns., Inc., 531 U.S. 457, 482-483 , 121 S.Ct. 903 , 149 L.Ed.2d 1 (2001) (rejecting narrow reading of 42
U.S.C. 7511(a) based on caption in light of "specifically" broader coverage of provision's text).

The complainant who triggers a European Commission investigation has a significant role in the process. As earlier
observed, see supra, at 2477, in addition to prompting an investigation, the complainant has the right to submit
information for the DG-Competition's consideration, and may proceed to court if the Commission discontinues the
investigation or dismisses the complaint. App. 52-53. Given these participation rights, a complainant "possess[es] a
reasonable interest in obtaining [judicial] assistance," and therefore qualifies as an "interested person" within any fair
construction of that term. See Smit, International Litigation [*257] 1027 ("any interested person" is "intended to include
not [***373] only litigants before foreign or international tribunals, but also foreign and international officials as well
as any other person whether he be designated by foreign law or international convention or merely possess a
reasonable interest in obtaining the assistance").10 [**2479]

B
We next consider whether the assistance in obtaining documents here sought by an "interested person" meets the
specification "for use in a foreign or international tribunal." Beyond question the reviewing authorities, both the Court of
First Instance and the European Court of Justice, qualify as tribunals. But those courts are not proof-taking instances.
Their review is limited to the record before the Commission. See Tr. of Oral Arg. 17. Hence, AMD could "use"
evidence in the reviewing courts only by submitting it to the Commission in the current, investigative stage.

Moreover, when Congress established the Commission on International Rules of Judicial Procedure in 1958, see
supra, at 2473-2474, it instructed the Rules Commission to recommend [*258] procedural revisions "for the rendering
of assistance to foreign courts and quasi-judicial agencies." 2, 72 Stat. 1743 (emphasis added). Section 1782 had
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previously referred to "any judicial proceeding." The Rules Commission's draft, which Congress adopted, replaced that
term with "a proceeding in a foreign or international tribunal." See supra, at 2474. Congress understood that change to
"provid[e] the possibility of U.S. judicial assistance in connection with [administrative and quasijudicial proceedings
abroad]." S.Rep. No. 1580, at 7-8, U.S.Code Cong. & Admin.News 1964, pp. 3782, 3788 ; see Smit, International
Litigation 1026-1027, and nn. 71, 73 ("[t]he term 'tribunal' ... includes investigating magistrates, administrative and
arbitral tribunals, and quasijudicial agencies, as well as conventional civil, commercial, criminal, and administrative
courts"; in addition to affording assistance in cases before the European Court of Justice, 1782 , as revised in 1964,
"permits the rendition of proper aid in proceedings before the [European] Commission in which the Commission
exercises quasi-judicial powers"). See also European Commission Amicus Curiae 9 ("[W]hen the Commission acts on
DG Competition's final recommendation ... the investigative function blur[s] into decisionmaking."). We have no
warrant to exclude the European Commission, to the extent that it acts as a first-instance [***374] decisionmaker,
[****1010] from 1782(a) 's ambit. See 292 F.3d, at 667 ; supra, at 2478, n. 9.

C
Intel also urges that AMD's complaint has not progressed beyond the investigative stage; therefore, no adjudicative
action is currently or even imminently on the Commission's agenda. Brief for Petitioner 27-29.

Section 1782(a) does not limit the provision of judicial assistance to "pending" adjudicative proceedings. In 1964,
when Congress eliminated the requirement that a proceeding be "judicial," Congress also deleted the requirement that
a proceeding be "pending." See supra, at 2474. "When

[*259] Congress acts to amend a statute, we presume it intends its amendment to have real and substantial effect." 
Stone v. INS, 514 U.S. 386, 397 , 115 S.Ct. 1537 , 131 L.Ed.2d 465 (1995) [**2480] . The legislative history of the
1964 revision is in sync; it reflects Congress' recognition that judicial assistance would be available "whether the
foreign or international proceeding or investigation is of a criminal, civil, administrative, or other nature." S.Rep. No.
1580, at 9, U.S.Code Cong. & Admin.News 1964, pp. 3782, 3789 (emphasis added).

In 1996, Congress amended 1782(a) to clarify that the statute covers "criminal investigations cond ucted before formal
accusation." See 1342(b), 110 Stat. 486 ; supra, at 2474. Nothing suggests that this amendment was an endeavor to
rein in, rather than to confirm, by way of example, the broad range of discovery authorized in 1964. See S.Rep. No.
1580, at 7, U.S.Code Cong. & Admin.News 1964, pp. 3782, 3788 ("[T]he [district] court[s] have discretion to grant
assistance when proceedings are pending before investigating magistrates in foreign countries.").

In short, we reject the view, expressed in In re Ishihara Chemical Co., that 1782 comes into play only when
adjudicative proceedings are "pending" or "imminent." See 251 F.3d, at 125 (proceeding must be "imminentvery likely
to occur and very soon to occur" (internal quotation marks omitted)). Instead, we hold that 1782(a) requires only that a
dispositive ruling by the Commission, reviewable by the European courts, be within reasonable contemplation. See
Crown Prosecution Serv. of United Kingdom, 870 F.2d, at 691 ; In re Request for Assistance from Ministry of Legal
Affairs of Trinidad and Tobago, 848 F.2d 1151, 1155 , and n. 9 (C.A.11 1988); Smit, International Litigation 1026 ("It
is not necessary ... for the [adjudicative] proceeding to be pending at the time the evidence is sought, but only that the
evidence is eventually to be used in such a proceeding.").

D
We take up next the foreign-discoverability rule on which lower courts have divided: Does 1782(a) categorically bar a
[*260] district court from ordering production of documents when the foreign tribunal or the "interested person" would
not be able to obtain the documents if they were located in the foreign jurisdiction? See supra, at 2476-2477, and n. 7.
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We note at the outset, and count it significant, that 1782(a) expressly shields privileged material: "A person may not
be compelled to give his testimony or statement or to produce a document or other thing in violation of any legally
applicable [***375] privilege." See S.Rep. No. 1580, at 9, U.S.Code Cong. & Admin.News 1964, pp. 3782, 3789-90
("[N]o person shall be required under the provisions of [ 1782 ] to produce any evidence in violation of an applicable
privilege."). Beyond shielding material safeguarded by an applicable privilege, however, nothing in the text of 1782
limits a district court's productionorder authority to materials that could be discovered in the foreign jurisdiction if the
materials were located there. "If Congress had intended to impose such a sweeping restriction on the district court's
discretion, at a time when it was enacting liberalizing amendments to the statute, it would have included statutory
language to that effect." In re Application of Gianoli Aldunate, 3 F.3d 54, 59 (C.A.2 1993); accord Four Pillars
Enterprises Co. v. Avery Dennison Corp., 308 F.3d 1075, 1080 (C.A.9 2002); 292 F.3d, at 669 (case below); In re
Bayer AG, 146 F.3d 188, 193-194 (C.A.3 1998).11 [**2481]

Nor does 1782(a)'s legislative history suggest that Congress intended to impose a blanket foreign-discoverability rule
on the provision of assistance under 1782(a). The Senate Report observes in this regard that 1782(a) "leaves the
issuance of an appropriate order to the discretion of the court [*261] which, [****1011] in proper cases, may refuse to
issue an order or may impose conditions it deems desirable." S.Rep. No. 1580, at 7, U.S.Code Cong. & Admin.News
1964, pp. 3782, 3788 .

Intel raises two policy concerns in support [**2482] of a foreign-discoverability limitation on 1782(a) aidavoiding
offense to foreign governments, and maintaining parity between litigants. Brief for Petitioner 23-24; Reply Brief 5,
13-14; see In re Application of Asta Medica, S. A., 981 F.2d 1, 6 (C.A.1 1992) ("Congress did not seek to place itself
on a collision course with foreign tribunals and legislatures, which have carefully chosen the procedures and laws
best suited to their concepts of litigation."). While comity and parity concerns may be important as touchstones for a
district court's exercise of discretion in particular cases, they do not permit our insertion of a generally applicable
foreign-discoverability rule into the text of 1782(a) .

We question whether foreign governments would in fact be offended by a domestic prescription permitting, but not
requiring, judicial assistance. A foreign nation may limit discovery within its domain for reasons peculiar to its own
legal practices, culture, or traditionsreasons that do not necessarily signal objection to aid from United States federal
courts. See Bayer, 146 F.3d, at 194 ("[T]here is no reason to assume that because a country has not adopted a
particular discovery procedure, it would take offense at its use."); Smit, Recent Developments in International
Litigation, 35 S. Tex. L.Rev. 215, 235-236 (1994) (hereinafter Smit, Recent Developments) (same).12 [***376] A
foreign tribunal's reluctance to order [*262]

production of materials present in the United States similarly may signal no resistance to the receipt of evidence
gathered pursuant to 1782(a) . See South Carolina Ins. Co. v. Assurantie Maatschappij "De Zeven Provincien" N.V.,
[1987] 1 App.Cas. 24 (House of Lords ruled that nondiscoverability under English law did not stand in the way of a
litigant in English proceedings seeking assistance in the United States under 1782 ).13 When the foreign tribunal
would readily accept relevant information discovered in the United States, application of a foreign-discoverability rule
would be senseless. The rule in that situation would serve only to thwart 1782(a) 's objective to assist foreign tribunals
in obtaining relevant information that the tribunals may find useful but, for reasons having no bearing on international
comity, they cannot obtain under their own laws.

Concerns about maintaining parity among adversaries in litigation likewise do not provide a sound basis for a cross-
the-board foreign-discoverability rule. When information is sought by an "interested person," a district court could
condition relief upon that person's reciprocal exchange of information. See Euromepa, S.A. v. R. Esmerian, Inc., 51
F.3d 1095, 1102 (C.A.2 1995); Smit, Recent Developments 237. Moreover, the foreign tribunal can place conditions
on its acceptance of the information to maintain whatever measure of parity it concludes is appropriate. See
Euromepa, 51 F.3d, at 1101 .14 [*263]

We also reject Intel's suggestion that a 1782(a) applicant must show that United States law would allow discovery in
domestic litigation analogous to the foreign proceeding. Brief for Petitioner 19-20 ("[I]f AMD were pursuing this matter
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in the United States, U.S. law would preclude it from obtaining discovery of Intel's documents."). Section 1782 is a
provision for assistance to tribunals abroad. It does not direct United States courts to engage in comparative analysis
to determine whether [****1012] analogous proceedings exist here. Comparisons of that order can be fraught with
danger. 15 For example, we have in the United States [***377] no close analogue to the European Commission
regime under which AMD is not free to mount its own case in the Court of First Instance or the European Court of
Justice, but can participate only as complainant, an "interested person," in Commission-steered proceedings. See
L. Ritter, W. Braun, & F. Rawlinson, European Competition Law: A Practitioner's Guide 824-826 (2d ed.2000)
(describing a complaint as a potentially "more certain (and cheaper) alternative to private enforcement through the
[European Union's member states'] courts").16 [*264]

IV
As earlier emphasized, see supra, at 2480-2481, a district court is not required to grant a 1782(a) discovery
application simply because it has the authority to do so. See United Kingdom v. United States, 238 F.3d 1312, 1319
(C.A.11 2001) [**2483] ("a district court's compliance with a 1782 request is not mandatory"). We note below factors
that bear consideration in ruling on a 1782(a) request.

First, when the person from whom discovery is sought is a participant in the foreign proceeding (as Intel is here), the
need for 1782(a) aid generally is not as apparent as it ordinarily is when evidence is sought from a nonparticipant in
the matter arising abroad. A foreign tribunal has jurisdiction over those appearing before it, and can itself order them
to produce evidence. App. to Reply Brief 4a ("When th[e] person [who is to produce the evidence] is a party to the
foreign proceedings, the foreign or international tribunal can exercise its own jurisdiction to order production of the
evidence." (quoting declaration of H. Smit in In re Application of Ishihara Chemical Co., Ltd., For order to Take
discovery of Shipley Company, L.L.C., Pursuant to 28 U.S.C. 1782, Misc. 99-232(FB) (EDNY, May 18, 2000))). In
contrast, nonparticipants in the foreign proceeding may be outside the foreign tribunal's jurisdictional reach; hence,
their evidence, available in the United States, may be unobtainable absent 1782(a) aid. See App. to Reply Brief 4a.

Second, as the 1964 Senate Report suggests, a court presented with a 1782(a) request may take into account the
nature of the foreign tribunal, the character of the proceedings underway abroad, and the receptivity of the foreign
government or the court or agency abroad to U.S. federal-court judicial assistance. See S.Rep. No. 1580, at 7 .
Further, the grounds Intel urged for categorical limitations on 1782(a)'s scope may be relevant in determining whether
a discovery order should be granted in a particular case. See Brief for United States as Amicus Curiae 23. Specifically,
[*265] a district court could consider whether the 1782(a) request conceals an attempt to circumvent foreign proof-
gathering restrictions [***378] or other policies of a foreign country or the United States. See id., at 27. Also, unduly
intrusive or burdensome requests may be rejected or trimmed. See Bayer, 146 F.3d, at 196 (remanding for district-
court consideration of "appropriate measures, if needed, to protect the confidentiality of materials"); In re Application
of Esses, 101 F.3d 873, 876 (C.A.2 1996) (affirming limited discovery that is neither "burdensome [n]or duplicative").

Intel maintains that, if we do not accept the categorical limitations it proposes, then, at least, we should exercise our
supervisory authority to adopt rules barring 1782(a) discovery here. Brief for Petitioner 34-36; cf. Thomas v. Arn, 474
U.S. 140, 146-147 , 106 S.Ct. 466 , 88 L.Ed.2d 435 (1985) (this Court can establish rules of "sound judicial
practice" (internal quotation marks omitted)). We decline, at this juncture, to adopt supervisory rules. Any such
endeavor at least should await further experience with 1782(a) applications in the lower courts.17 [****1013] The
[**2484] European Commission has stated in amicus curiae briefs to this Court that it does not need or want the
District Court's assistance. See European Commission Amicus Curiae 11-16; Brief for European Commission as
Amicus Curiae in Support [*266] of Pet. for Cert. 4-8. It is not altogether clear, however, whether the Commission,
which may itself invoke 1782(a) aid, means to say "never" or "hardly ever" to judicial assistance from United States
courts. Nor do we know whether the European Commission's views on 1782(a) 's utility are widely shared in the
international community by entities with similarly blended adjudicative and prosecutorial functions.
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Several facets of this case remain largely unexplored. Intel and its amici have expressed concerns that AMD's
application, if granted in any part, may yield disclosure of confidential information, encourage "fishing expeditions,"
and undermine the European Commission's Leniency Program. See Brief for Petitioner 37; European Commission
Amicus Curiae 11-16.18 Yet no one has suggested that AMD's complaint to the Commission is pretextual. Nor has it
been shown that 1782(a) 's preservation of legally applicable privileges, see supra, at 2480, and the controls on
discovery available to the District Court, see, e.g., Fed. Rule Civ. Proc. 26(b)(2) and (c) , would be ineffective [***379]
to prevent discovery of Intel's business secrets and other confidential information.

On the merits, this case bears closer scrutiny than it has received to date. Having held that 1782(a) authorizes, but
does not require, discovery assistance, we leave it to the courts below to ensure an airing adequate to determine
what, if any, assistance is appropriate.19 [*267]

* * *

For the reasons stated, the judgment of the Court of Appeals for the Ninth Circuit is

Affirmed.

Justice O'CONNOR took no part in the consideration or decision of this case.

Justice SCALIA, concurring in the judgment.

As today's opinion shows, the Court's disposition is required by the text of the statute. None of the limitations urged by
petitioner finds support in the categorical language of 28 U.S.C. 1782(a) . That being so, it is not only (as I think)
improper but also quite unnecessary to seek repeated support in the words of a Senate Committee Reportwhich, as
far as we know, not even the full committee, much less the full Senate, much much less the House, and much much
much less the President who signed the bill, agreed with. Since, moreover, I have not read the entire so-called
legislative history, and have no [**2485] need or desire to do so, so far as I know the statements of the Senate Report
may be contradicted elsewhere.

Accordingly, because the statutethe only sure expression of the will of Congresssays what the Court says it says, I
join in the judgment.

Justice BREYER, dissenting.

The Court reads the scope of 28 U.S.C. 1782 to extend beyond what I believe Congress might reasonably have
intended. Some countries allow a private citizen to ask a court to review a criminal prosecutor's decision not to
prosecute. On the majority's reading, that foreign private citizen could ask an American court to help the citizen obtain
information, even if the foreign prosecutor were indifferent [****1014] or unreceptive. See, e.g., Mann, Criminal
Procedure, in Introduction to the Law of Israel 267, 278 (A. Shapira & K. DeWitt-Arar eds.1995). [*268] Many countries
allow court review of decisions made by any of a wide variety of nonprosecutorial, nonadjudicative bodies. On the
majority's reading, a British developer, hoping to persuade the British Housing Corporation to grant it funding to build a
low-income housing development, could ask an American court to demand that an American firm produce information
designed to help the developer obtain the British grant. Cf., e.g., Mayer, The Housing Corporation: Multiple Lines of
Accountability, in Quangos, Accountability and [***380] Reform: The Politics of Quasi-Government 111, 114 (M.
Flinders & M. Smith eds.1999). This case itself suggests that an American firm, hoping to obtain information from a
competitor, might file an antitrust complaint with the European antitrust authorities, thereby opening up the possibility
of broad American discoverycontrary to the antitrust authorities' desires.
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One might ask why it is wrong to read the statute as permitting the use of America's court processes to obtain
information in such circumstances. One might also ask why American courts should not deal case by case with any
problems of the sort mentioned. The answer to both of these questions is that discovery and discovery-related judicial
proceedings take time, they are expensive, and cost and delay, or threats of cost and delay, can themselves force
parties to settle underlying disputes. See The Brookings Institution, Justice For All: Reducing Costs and Delay in Civil
Litigation, Report of a Task Force 6-7 (1989) (lawyers surveyed estimated that 60% of litigation costs in a typical
federal case are attributable to discovery and agreed that high litigation costs are often attributable to abuse of the
discovery process); Federal Judicial Center, T. Willging, J. Shapard, D. Stienstra, & D. Miletich, Discovery and
Disclosure Practice, Problems, and Proposals for Change 1-2, 4, 8, 14-16 (Tables 3-5) (1997) (study outlining costs of
discovery). To the extent that expensive, time-consuming battles about discovery proliferate, they deflect the attention
of foreign authorities [*269] from other matters those authorities consider more important; they can lead to results
contrary to those that foreign authorities desire; and they can promote disharmony among national and international
authorities, rather than the harmony that 1782 seeks to achieve. They also use up domestic judicial resources and
crowd our dockets.

That is why I believe the statute, while granting district courts broad authority to order discovery, nonetheless must be
read as subject to some categorical limits, at least at the outer boundsa matter that today's decision makes even more
important. Those limits should rule out instances in which it is virtually certain that discovery [**2486] (if considered
case by case) would prove unjustified.

This case does not require us to find a comprehensive set of limits. But it does suggest two categorical limitations,
which I would adopt. First, when a foreign entity possesses few tribunal-like characteristics, so that the applicability of
the statute's word "tribunal" is in serious doubt, then a court should pay close attention to the foreign entity's own view
of its "tribunal"like or non-"tribunal"-like status. By paying particular attention to the views of the very foreign nations
that Congress sought to help, courts would better achieve Congress' basic cooperative objectives in enacting the
statute. See Act of Sept. 2, 1958, Pub.L. 85-906, 2 , 72 Stat. 1743 (creating Commission on International Rules of
Judicial Procedure to investigate and improve judicial "cooperation" between the United States and other countries).

The concept of paying special attention to administrative views is well established in American law. Cf. Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 , 104 S.Ct. 2778 , 81 L.Ed.2d 694 (1984)
[***381] ; Skidmore v. Swift & Co., 323 U.S. 134, 140 , 65 S.Ct. 161 , 89 L.Ed. 124 (1944). Like American
administrators, foreign administrators are likely to understand better than American courts their own job and, for
example, how discovery rights might affect their ability to carry out their responsibilities. I can think of no reason why
Congress would have intended a [*270] court to pay less attention to the foreign entity's view of the matter than courts
ordinarily pay to a domestic agency's understanding of the workings of its own statute.

Second, a court should not permit discovery where both of the following are true: (1) A private person seeking
discovery would not be entitled to that discovery under foreign law, and (2) the discovery would not be available under
domestic law in analogous circumstances. The Federal Rules of Civil Procedure, for example, make only limited
provisions for [****1015] nonlitigants to obtain certain discovery. See Fed. Rule Civ. Proc. 27 . The limitations
contained in the Rules help to avoid discovery battles launched by firms simply seeking information from competitors.
Where there is benefit in permitting such discovery, and the benefit outweighs the cost of allowing it, one would expect
either domestic law or foreign law to authorize it. If, notwithstanding the fact that it would not be allowed under either
domestic or foreign law, there is some special need for the discovery in a particular instance, one would expect to find
foreign governmental or intergovernmental authorities making the case for that need. Where none of these
circumstances is present, what benefit could offset the obvious costs to the competitor and to our courts? I cannot
think of any.

Application of either of these limiting principles would require dismissal of this discovery proceeding. First, the
Commission of the European Communities' (Commission) antitrust authority's status as a "tribunal" is questionable. In
many respects, the Commission more closely resembles a prosecuting authority, say, the Department of Justice's
Antitrust Division, than an administrative agency that adjudicates cases, say, the Federal Trade Commission. To my

Intel Corp. v. Advanced Micro Devices, Inc., 542 U.S. 241, 124 S. Ct. 2466, 159 L. Ed. 2d 355, 71 U.S.P.Q.2d 1001, 72 U.S.L.W. 

© 2020 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Services
// PAGE 13

http://www.bna.com/terms-of-service-subscription-products


knowledge, those who decide whether to bring an antitrust prosecution on the Commission's behalf are not judges.
See App. 96; Wils, The Combination of the Investigative and Prosecutorial Function and the Adjudicative Function in
EC Antitrust Enforcement: A Legal and Economic Analysis, 27 World Competition Law and Economics Review 201,
207 (June 2004) [*271] (explaining, in an article written [**2487] by a member of the Commission's Legal Service, that
"in European Commission proceedings there is no independent initial adjudicator ... and the Commissioners do not sit
as judges hearing directly both sides of the case"). They do not adjudicate adversary proceedings on the basis of
proofs and argument. Ibid. Nor, as the majority appears to recognize, does the later availability of a reviewing court
matter where "review is limited to the record before the Commission," and "AMD could 'use' evidence in the reviewing
courts only by submitting it to the Commission in the current, investigative stage." Ante, at 2479. At a minimum, then,
the question whether the Commission is a "tribunal" is unclear. See Wils, supra, at 207-209 ( [***382] noting the
scholarly and legal debate as to whether the Commission's antitrust investigation and enforcement activities qualify it
as an "'independent and impartial tribunal'" for purposes of the European Convention on Human Rights).

At the same time, the Commission has told this Court that it is not a "tribunal" under the Act. It has added that, should
it be considered, against its will, a "tribunal," its "ability to carry out its governmental responsibilities" will be seriously
threatened. Brief for Commission of the European Communities as Amicus Curiae 2. Given the potential need for the
Commission to respond when a private firm (including an American company) files a complaint with the Commission
and seeks discovery in an American court (say, from a competitor), its concerns are understandable.

The Commission's characterization of its own functions is, in my view, entitled to deference. The majority disregards
the Commission's opinion and states categorically that "the Commission is a 1782(a) 'tribunal' when it acts as a first-
instance decisionmaker." Ante, at 2472-2473. In so ignoring the Commission, the majority undermines the comity
interests 1782 was designed to serve and disregards the maxim [*272] that we construe statutes so as to "hel[p] the
potentially conflicting laws of different nations work together in harmonya harmony particularly needed in today's
highly interdependent commercial world." F. Hoffmann-LaRoche Ltd. v. Empagran S. A., ante, 542 U.S., at 164-165 ,
124 S.Ct. 2359, 2366 .

The second limiting factor is also present. Neither Advanced Micro Devices, Inc. (AMD), nor any comparable private
party would be able to obtain the kind of discovery AMD seeks, either in Europe or in the United States. In respect to
Europe, the Commission has told us that any person in the world is free to file a complaint with the Commission, but it
is the Commission that then investigates. The private complainant lacks any authority to obtain discovery of business
secrets and commercial information. See Brief for Commission of the European Communities as Amicus Curiae 13,
and n. 15. In respect to the United States, AMD is a nonlitigant, apart from this discovery proceeding. Conditions
under which a nonlitigant may obtain discovery are limited. AMD does not suggest that it meets those conditions, or
that it is comparable in any other way to one who might obtain discovery under roughly analogous circumstances. In
addition, the material [****1016] it seeks is under a protective order. See ante, at 2475, n. 4.

What is the legal source of these limiting principles? In my view, they, and perhaps others, are implicit in the statute
itself, given its purpose and use of the terms "tribunal" and "interested person." 1782(a) . But even if they are not, this
Court's "supervisory powers ... permit, at the least, the promulgation of procedural rules governing the management of
litigation," [**2488] not to mention "'procedures deemed desirable from the viewpoint of sound judicial practice
although in nowise commanded by statute or by the Constitution.'" Thomas v. Arn, 474 U.S. 140, 146-147 , 106 S.Ct.
466 , 88 L.Ed.2d 435 (1985) (quoting Cupp v. Naughten, 414 U.S. 141, 146 , 94 S.Ct. 396 , 38 L.Ed.2d 368 (1973)).
See also Dickerson v. United States, 530 U.S. 428, 437 , 120 S.Ct. 2326 , 147 L.Ed.2d 405 (2000) [***383] ("This
Court has supervisory authority over the federal courts, and we may [*273] use that authority to prescribe rules of
evidence and procedure that are binding in those tribunals"). Intel Corp. has asked us to exercise those powers in this
case. Brief for Petitioner 34-38. We should do so along the lines that I suggest; consequently, we should reverse the
judgment below and order the complaint in this case dismissed.

I respectfully dissent from the Court's contrary determination.
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fn * The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions
for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337 , 26 S.Ct.
282 , 50 L.Ed. 499 .

fn 1. "[A] letter rogatory is the request by a domestic court to a foreign court to take evidence from a certain witness."
Jones, International Judicial Assistance: Procedural Chaos and a Program for Reform, 62 Yale L.J. 515, 519
(1953). See Smit, International Litigation under the United States Code, 65 Colum. L.Rev. 1015, 1027 (1965)
(hereinafter Smit, International Litigation) (noting foreign courts' use of letters rogatory to request evidence-
gathering aid from United States courts).

fn 2. The Rules Commission also drafted amendments to the Federal Rules of Civil and Criminal Procedure and a
Uniform Interstate and International Procedure Act, recommended for adoption by individual States. See Fourth
Annual Report of the Commission on International Rules of Judicial Procedure, H.R. Doc. No. 88, 88th Cong., 1st
Sess., 2 (1963).

fn 3. See Smit, International Litigation 1026-1027, n. 72 (commenting that Congress eliminated the word "pending" in
order "to facilitate the gathering of evidence prior to the institution of litigation abroad").

fn 4. The Alabama federal court granted summary judgment in Intel's favor in the Intergraph litigation, and the Court
of Appeals for the Federal Circuit affirmed. See 253 F.3d, at 699 . A protective order, imposed by the Alabama
federal court, governs the confidentiality of all discovery in that case. App. 72-73.

fn 5. Both Intel and AMD are headquartered in the Northern District of California. Id., at 113.

fn 6. AMD's complaint to the Commission alleges, inter alia, "that Intel has monopolized the worldwide market for
Windows-capable i.e. x86, microprocessors." Id., at 55-56. The documents from the Intergraph litigation relate to:
"(a) the market within which Intel x86 microprocessors compete; (b) the power that Intel enjoys within that market;
(c) actions taken by Intel to preserve and enhance its position in the market; and (d) the impact of the actions taken
by Intel to preserve and enhance its market position." App. 55.

fn 7. The First and Eleventh Circuits have construed 1782(a) to contain a foreign-discoverability requirement. See In
re Application of Asta Medica, S. A., 981 F.2d 1, 7 (C.A.1 1992); In re Request for Assistance from Ministry of
Legal Affairs of Trinidad and Tobago, 848 F.2d 1151, 1156 (C.A.11 1988). The Fourth and Fifth Circuits have held
that no such requirement exists if the 1782(a) applicant is a foreign sovereign. See In re Letter of Request from
Amtsgericht Ingolstadt, F.R.G., 82 F.3d 590, 592 (C.A.4 1996); In re Letter Rogatory from First Court of First
Instance in Civil Matters, Caracas, Venezuela, 42 F.3d 308, 310-311 (C.A.5 1995). In alignment with the Ninth
Circuit, the Second and Third Circuits have rejected a foreign-discoverability requirement. See In re Application of
Gianoli Aldunate, 3 F.3d 54, 59-60 (C.A.2 1993); In re Bayer AG, 146 F.3d 188, 193-194 (C.A.3 1998).

fn 8. The Court of First Instance, which is "attached to the [European] Court of Justice," was established "to improve
the judicial protection of individual interests, particularly in cases requiring the examination of complex facts, whilst
at the same time reducing the workload of the [European] Court of Justice." C. Kerse, E.C. Antitrust Procedure 37
(3d ed.1994).

fn 9. The dissent suggests that the Commission "more closely resembles a prosecuting authority, say, the
Department of Justice's Antitrust Division, than an administrative agency that adjudicates cases, say, the Federal
Trade Commission." Post, at 2486. That is a questionable suggestion in view of the European Commission's
authority to determine liability and impose penalties, dispositions that will remain final unless overturned by the
European courts. See supra, at 2477.

fn 10. The term "interested person," Intel notes, also appears in 28 U.S.C. 1696(a) , a provision enacted concurrently
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with the 1964 revision of 1782. Brief for Petitioner 27. Section 1696(a) authorizes federal district courts to "order
service ... of any document issued in connection with a [foreign] proceeding" pursuant to a request made by the
foreign tribunal "or upon application of any interested person." Intel reasons that "[t]he class of private parties
qualifying as 'interested persons' for [service] purposes must of course be limited to litigants, because private
parties ... cannot serve 'process' unless they have filed suit." Brief for Petitioner 27 (emphasis in original). Section
1696(a) , however, is not limited to service of process; it allows service of "any document" issued in connection
with a foreign proceeding. As the Government points out by way of example: "[I]f the European Commission's
procedures were revised to require a complainant to serve its complaint on a target company, but the
complainant's role in the Commission's proceedings otherwise remained unchanged, [ ]1696 would authorize the
district court to provide that 'interested [person]' with assistance in serving that document." Brief for United States
as Amicus Curiae 20, n. 11.

fn 11. Section 1782(a) instructs that a district court's discovery order "may prescribe the practice and procedure,
which may be in whole or part the practice and procedure of the foreign country or the international tribunal, for
taking the testimony or statement or producing the document or other thing ... [or may be] the Federal Rules of
Civil Procedure." This mode-of-proof-taking instruction imposes no substantive limitation on the discovery to be
had.

fn 12. Most civil-law systems lack procedures analogous to the pretrial discovery regime operative under
the Federal Rules of Civil Procedure. See ALI, ALI/Unidroit Principles and Rules of Transnational Civil
Procedure, Proposed Final Draft, Rule 22, Comment R-22E, p. 118 (2004) ("Disclosure and exchange of evidence
under the civil-law systems are generally more restricted, or nonexistent."); Hazard, Discovery and the Role of the
Judge in Civil Law Jurisdictions, 73 Notre Dame L.Rev. 1017, 1018-1019 (1998) (same). See also Smit, Recent
Developments 235, n. 93 ("The drafters [of 1782] were quite aware of the circumstance that civil law systems
generally do not have American type pretrial discovery, and do not compel the production of documentary
evidence.").

fn 13. See Smit, American Assistance to Litigation in Foreign and International Tribunals: Section 1782 of Title 28 of
the U.S.C. Revisited, 25 Syracuse J. Int'l L. & Comm. 1, 13, and n. 63 (1998) (hereinafter Smit, American
Assistance) (noting that "[a] similar decision was rendered by the President of the Amsterdam District Court").

fn 14. A civil-law court, furthermore, might attend to litigant-parity concerns in its merits determination: "In civil law
countries, documentary evidence is generally submitted as an attachment to the pleadings or as part of a report by
an expert.... A civil law court generally rules upon the question of whether particular documentary evidence may be
relied upon only in its decision on the merits." Smit, Recent Developments 235-236, n. 94.

fn 15. Among its proposed rules, the dissent would exclude from 1782(a) 's reach discovery not available "under
foreign law" and "under domestic law in analogous circumstances." Post, at 2486. Because comparison of systems
is slippery business, the dissent's rule is infinitely easier to state than to apply. As the dissent's examples tellingly
reveal, see post, at 2485-2486, a foreign proceeding may have no direct analogue in our legal system. In light of
the variety of foreign proceedings resistant to ready classification in domestic terms, Congress left unbounded by
categorical rules the determination whether a matter is proceeding "in a foreign or international tribunal." While we
reject the rules the dissent would inject into the statute, see post, at 2486-2488, we do suggest guides for the
exercise of district-court discretion, see infra, at 2482-2484.

fn 16. At oral argument, counsel for AMD observed: "In the United States, we could have brought a private action in
the district court for these very same violations. In Europe, our only Europe-wide remedy was to go to the
[European Commission]." Tr. of Oral Arg. 33.

fn 17. The dissent sees a need for "categorical limits" to ward off "expensive, time-consuming battles about
discovery." Post, at 2485. That concern seems more imaginary than real. There is no evidence whatsoever, in the
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40 years since 1782(a) 's adoption, see supra, at 2473-2474, of the costs, delays, and forced settlements the
dissent hypothesizes. See Smit, American Assistance 1, 19-20 ("The revised section 1782 ... has been applied in
scores of cases.... All in all, Section 1782 has largely served the purposes for which it was enacted.... [T]here
appears to be no reason for seriously considering, at this time, any statutory amendments.").

The Commission, we note, is not obliged to respond to a discovery request of the kind AMD has made. The party
targeted in the complaint and in the 1782(a) application would no doubt wield the laboring oar in opposing
discovery, as Intel did here. Not only was there no "need for the Commission to respond," post, at 2487, the
Commission in fact made no submission at all in the instant matter before it reached this Court.

fn 18. The European Commission's "Leniency Program" allows "cartel participants [to] confess their own wrongdoing"
in return for prosecutorial leniency. European Commission Amicus Curiae 14-15; Brief for European Commission
as Amicus Curiae in Support of Pet. for Cert. 6.

fn 19. The District Court might also consider the significance of the protective order entered by the District Court for
the Northern District of Alabama. See App. 73; supra, at 2475, n. 4; cf. Four Pillars Enterprises Co. v. Avery
Dennison Corp., 308 F.3d 1075, 1080 (C.A.9 2002) (affirming district-court denial of discovery that "would frustrate
the protective order of [another] federal [district] court").
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Petitioners Michael Schmitz, et al., plaintiffs in a civil action in Germany against respondent Deutsche Telekom AG,
appeal from a judgment of the United States District Court for the Southern District of New York (Sidney H. Stein, J.)
denying their application for discovery pursuant to 28 U.S.C. § 1782 . Section 1782(a) provides discovery assistance
for foreign proceedings. In denying the application, the district court explained that although petitioners had met the
statutory requirements of § 1782 , granting discovery in this case would run counter to the statute's aims of assisting
foreign courts and litigants and encouraging foreign jurisdictions to provide reciprocal assistance to American courts.
Accordingly, the court exercised its discretion to deny the application. Petitioners argue on appeal that in doing so the
court abused its discretion. For the reasons stated below, we affirm the judgment of the district court.

I. Background
Petitioners are 28 German investors in Deutsche Telekom AG ("DT"), a German corporation. According to
respondent Cravath, Swaine & Moore ("Cravath"), thousands of individual German plaintiffs, including the 28
involved in this proceeding, have commenced thousands of separate lawsuits against DT in Germany since 2001.
Petitioners' action in Germany alleges that DT misled investors by overstating the value of its real estate assets.
Similar allegations are also the focus of a criminal investigation of former DT employees and others by the Public
Prosecutor in Bonn, Germany ("the Bonn Prosecutor") and a class action lawsuit commenced in American courts by
American purchasers of DT's American Depository Shares. The American actions, filed in December 2000 and
January 2001, were consolidated under the caption In re Deutsche Telekom AG Securities Litigation, 00-CV-9475,
and are now pending in the Southern District also before Judge Stein.1 In the American action, DT retained Cravath
and plaintiffs retained Bernstein Liebhard & Lifshitz ("Bernstein") and Milberg Weiss Bershad Hynes & Lerach
("Milberg") as their counsel. Pursuant to a protective order, approximately 300,000 documents were produced by DT
in that action.

In January 2003, petitioners applied in the Southern District for permission to obtain discovery pursuant to 28 U.S.C. §
1782 from the just-mentioned law firms involved in the American action. Specifically, petitioners sought the documents
already produced by DT to the plaintiffs in the American action and now in the law firms' possession. In response to
petitioners' § 1782 request, Cravath filed letters from the Bonn Prosecutor and the German Ministry of Justice
opposing it on the [*82] grounds that production to petitioners at this time would compromise the ongoing criminal
investigation in Germany and violate the rights of potential criminal defendants there.2

The Bonn Prosecutor wrote that he was "so far not in a position to grant access to the pieces of evidence held in
official custody to the plaintiffs in the civil actions and their lawyers." Further,

Independent of the permissibility under applicable foreign law, it would ultimately be a circumvention of the
restrictions on the access to pieces of evidence so far imposed by the Bonn District Attorney's Office if
some of the pieces of evidence held in official custody here ... would now be brought to the attention of the
plaintiffs in the German civil actions through a detour, for instance through a foreign court.

The State Secretary of the German Federal Ministry of Justice added that "[t]he Federal Government [of Germany]
would respectfully like to submit that disclosure of the documents concerned may jeopardize German sovereign
rights." He explained that the Bonn Prosecutor had granted DT permission to copy the documents and make them
available for the American action on the condition that they be used exclusively for that action, a condition he said was
made explicit by the earlier protective order in the Southern District. The State Secretary also explained that
petitioners had already asked the Bonn Prosecutor for access to the same documents and that he had denied their
request. Nonetheless, the State Secretary did explain that "[i]t is not ruled out that the Public Prosecution Office will
grant them access to the files in connection with the German investigations at a later stage in the proceeding." The
Bonn Prosecutor added that "[s]uch access can be granted at the earliest if and when the pieces of evidence have
been made accessible for all criminal defendants."
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In response, petitioners argued that they were unaware that the documents they sought here were the same as those
held by the Bonn Prosecutor. They also filed a letter from the presiding judge of the Frankfurt district court stating that
"[i]f, in this litigation, documents from a US-American proceeding are attached to a written statement in the case file,
the court will take notice of this submission." This letter was followed, however, by a second letter from the Frankfurt
judge (submitted by Cravath), explaining that the court's willingness to consider such documents "was indeed no
declaration that the Court supported—in opposition to other authorities of the Federal Republic of Germany—the
production of such documents."

Cravath further filed declarations from (1) Rolf Stürner, a professor of German and Comparative law, arguing that
granting petitioners' discovery request would interfere with the carefully balanced protections crafted by German law;
and (2) Hans Smit, a drafter of § 1782 , arguing that a court should exercise its discretion to deny discovery if granting
it would interfere with the foreign litigation process. Petitioners did not submit any expert evidence of their own,
instead reiterating their willingness to subscribe to the protective order in place in the American action. Petitioners also
insinuated that the German government was simply trying to protect DT, of which it is a part owner.

In considering the issues before him, Judge Stein first found that petitioners had met the requirements of § 1782 ,

[*83] (1) that the person from whom discovery is sought reside (or be found) in the district of the district
court to which the application is made, (2) that the discovery be for use in a proceeding before a foreign
tribunal, and (3) that the application be made by a foreign or international tribunal or "any interested
person."

In re Application of Esses, 101 F.3d 873, 875 (2d Cir.1996) (per curiam). The district court rejected Cravath's
argument that § 1782 did not properly apply to the documents in its "temporary custody ... solely for the purposes of
U.S. litigation." Nonetheless, the court found that petitioners' request would run counter to the twin aims of the statute,
"providing efficient means of assistance to participants in international litigation in our federal courts and encouraging
foreign countries by example to provide similar means of assistance to our courts," In re Application of Malev
Hungarian Airlines, 964 F.2d 97, 100 (2d Cir.1992). The court thus exercised its statutory discretion to deny discovery.
This appeal followed.

II. Discussion
On appeal, petitioners claim that the court abused its discretion in denying discovery. Petitioners argue that they
deserve the same treatment from Judge Stein that the American shareholders received in their action and that they
are willing to abide by an identical protective order. Petitioners contend that the German authorities, whose motives
they consider questionable, have presented only vague sovereignty concerns that are undermined by DT's
productions of the documents in the American action. Petitioners also point out that this court has rejected "any
requirement that evidence sought ... pursuant to § 1782(a) be discoverable under the laws of the foreign country that
is the locus of the underlying proceeding," In re Application of Metallgesellschaft AG, 121 F.3d 77, 79 (2d Cir.1997),
and that we have held that "it is far preferable for a district court to reconcile whatever misgivings it may have about
the impact of its participation in the foreign litigation by issuing a closely tailored discovery order rather than by simply
denying relief outright," In re Application of Euromepa S.A., 51 F.3d 1095, 1101 (2d Cir.1995). We turn now to these
contentions.

Section 1782(a) provides that "[t]he district court of the district in which a person resides or is found may order him to
give his testimony or statement or to produce a document or other thing for use in a proceeding in a foreign or
international tribunal, including criminal investigations conducted before formal accusation."3 We have held that a
district court is authorized to grant a § 1782 request where "(1) ... the person from whom discovery is sought reside[s]
(or [is] found) in the district of the district court to which the application is made, (2) ... the discovery [is] for use in a
proceeding before a foreign tribunal, and (3) ... the application [is] made by a foreign or international tribunal or 'any
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interested person,'" In re Esses, 101 F.3d at 875 . "[O]nce the statutory requirements are met, a district court [*84] is
free to grant discovery in its discretion." In re Metallgesellschaft, 121 F.3d at 78 .

This discretion, however, is not boundless. Rather, we have held that "district courts must exercise their discretion
under § 1782 in light of the twin aims of the statute: 'providing efficient means of assistance to participants in
international litigation in our federal courts and encouraging foreign countries by example to provide similar means of
assistance to our courts ....'" Id. at 79 (quoting In re Malev, 964 F.2d at 100 ). We have thus held, for example, that
although there is no requirement under § 1782 that the type of discovery sought be available in the relevant foreign
jurisdiction, a court may look to the nature, attitude and procedures of that jurisdiction as "useful tool[s]" to inform its
discretion. Id. at 79-80 ; In re Application of Gianoli Aldunate, 3 F.3d 54, 60 (2d Cir.1993).

Just last month, in Intel Corp. v. Advanced Micro Devices, Inc., ___ U.S. ___ , 124 S.Ct. 2466 , 159 L.Ed.2d 355
(2004), the Supreme Court further defined the limits of a court's § 1782 discretion. The Court found that there is no
foreign discoverability requirement for § 1782 discovery, but it nonetheless cautioned that "§ 1782(a) authorizes, but
does not require, a federal district court to provide judicial assistance to foreign or international tribunals or to
'interested person[s]' in proceedings abroad." Intel, ___ U.S. at ___ , 124 S.Ct. at 2473 (emphasis added). The Court
listed "factors that bear consideration in ruling on a § 1782(a) request." Id. at 2483 .

First, when the person from whom discovery is sought is a participant in the foreign proceeding ... the need
for § 1782(a) aid generally is not as apparent as it ordinarily is when evidence is sought from a
nonparticipant in the matter arising abroad. A foreign tribunal has jurisdiction over those appearing before
it, and can itself order them to produce evidence.

Id. "Second," the Court continued, "a court presented with a § 1782(a) request may take into account the nature of the
foreign tribunal, the character of the proceedings underway abroad, and the receptivity of the foreign government or
the court or the agency abroad to federal-court judicial assistance." Id.

In this case, the German government was obviously unreceptive to the judicial assistance of an American federal
court. 4 Judge Stein was faced with specific requests from the German Ministry of Justice and the Bonn Prosecutor to
deny petitioners the discovery they sought at this time. The German authorities expressed concerns that granting
discovery would jeopardize the ongoing German criminal investigation of DT and "jeopardize German sovereign
rights." Notably, they also left open the possibility that the DT documents would be made available to petitioners in the
future. Faced with these submissions, the district court found that granting petitioners' request would not promote the
twin aims of § 1782 . Cf. In re Euromepa, 51 F.3d at 1101 (rejecting the district's court's conclusion that a discovery
request would offend French sovereign rights where "no authoritative declarations by French judicial, executive or
legislative bodies objecting to foreign discovery assistance appear in the record"). On the contrary, as Judge Stein
noted, granting the request here "would in [*85] fact encourage foreign countries to potentially disregard the
sovereignty concerns of the United States and generally discourage future assistance to our courts." In re Application
of Schmitz, 259 F.Supp.2d 294, 300 (S.D.N.Y.2003).

Thus, the district court carefully considered various appropriate factors including "the receptivity of the foreign
government ... to federal-court judicial assistance," Intel, ___ U.S. at ___ , 124 S.Ct. at 2483 , in deciding how to
exercise its considerable discretion under 28 U.S.C. § 1782 . We cannot say that the court abused that discretion in
concluding that the "the twin aims of the statute ... would not be furthered if the petition were granted." In re Schmitz, 
259 F.Supp.2d at 295 .

The court's decision to deny discovery also finds support in the first factor noted by the Supreme Court in Intel.
Although technically the respondent in the district court was Cravath, for all intents and purposes petitioners are
seeking discovery from DT, their opponent in the German litigation. Intel suggests that because DT is a participant in
the German litigation subject to German court jurisdiction, petitioner's need for § 1782 help "is not as apparent as it
ordinarily is when evidence is sought from a nonparticipant in the matter arising abroad." Intel, ___ U.S. at ___ , 124
S.Ct. at 2483 .
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Finally, we find no error in the court's decision to deny rather than merely limit discovery. Although we have expressed
a preference for narrowly tailored discovery orders where possible, In re Metallgesellschaft, 121 F.3d at 80 , the
district court did not abuse its discretion in deciding that no such order was possible in this case. The German
authorities objected to any disclosure of DT documents to petitioners at this time. The State Secretary explained that
documents had been released for use in the American action on the explicit condition that they would remain
unavailable to anyone else.5 Despite their protestations to the contrary, petitioners are thus not in the same position
as the American plaintiffs. The latter received access to the documents only because they were not involved in the
German litigation and promised not to disclose the documents to anyone, including the German plaintiffs. Such a
promise was creditable because the documents were obtained only for use in the American action. But petitioners,
themselves German plaintiffs, want the documents for use in their actions in Germany. It is hard to imagine a
discovery order that could have effectively eliminated the concerns raised by German authorities and fulfilled the aims
of § 1782 .6

III. Conclusion
We have considered all of petitioners' arguments and find them to be without merit. The district court considered the
appropriate factors in exercising its discretion under § 1782 . Because we find no abuse of discretion, we affirm the
judgment of the district court denying petitioners' request for discovery.

fn 1. For convenience, the consolidated American class action will be referred to as the "American action."

fn 2. Milberg and Bernstein took no position on the petition.

fn 3. 28 U.S.C. § 1782(a) continues in relevant part:

The order may be made pursuant to a letter rogatory issued, or request made, by a foreign or
international tribunal or upon the application of any interested person and may direct that the testimony
or statement be given, or the document or other thing be produced, before a person appointed by the
court.... The order may prescribe the practice and procedure, which may be in whole or part the
practice and procedure of the foreign country or the international tribunal, for taking the testimony or
statement or producing the document or other thing.

fn 4. Petitioner's attempts to impugn the German government's motives are unpersuasive. As the district court
observed, Cravath's expert explained that the Bonn Prosecutor's actions are subject to judicial oversight, and
petitioners have not submitted any evidence to the contrary.

fn 5. Cravath's submissions also raised legitimate concerns whether the DT documents, once released to petitioners,
could remain out of the hands of the thousands of other individual litigants who, like petitioners, are suing DT in
Germany.

fn 6. Because we believe that the district court properly exercised its discretion to deny discovery, we need not
address the difficult question posed by Cravath whether § 1782 applies to documents only temporarily present in
the jurisdiction for the purpose of discovery in another case.
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POSSESSION AND CONTROL UNDER THE FEDERAL RULES 

OF CIVIL PROCEDURE 

By David R. Cohen and Brad Whitecap
1
 

When examining discovery under 28 U.S.C. § 1782, the statute itself 

directs that documents should be produced “in accordance with the Federal 

Rules of Civil procedure.”
2
  Most relevant to this topic is FRCP 26, which 

requires a party to produce documents that are within its “possession, 

custody, or control,”
3
 while the other relevant Federal Rules also help to 

clarify the application of this general principal throughout different steps 

of the discovery process.
4
  Access to discovery becomes more complicated, 

however, when assessing whether a party has control over documents 

that are in the physical possession of a third party.  In such instances, 

courts must examine the relationship between the party and the non-party 

to determine if it would be proper to infer that the party has control over 

the data.  Courts are divided as to how exactly to determine when “control” 

exists, with some favoring a narrow “Legal Right” standard, and others 

adopting a more expansive “Practical Ability” standard. 

According to the U.S. Court of Appeals for the Ninth Circuit, a party 

has control over documents possessed by a non-party only if “the party has 

the legal right to obtain them.”
5
  As noted by Judge Posner of the Seventh 

                                                      
1
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Bradley C. Whitecap is an e-discovery attorney at Reed Smith LLP. 
2
 28 U.S. § 1782(a) 

3
 FRCP 26(a)(1)(A)(ii) 

4
 FRCP 26(b)(1) “Parties may obtain discovery regarding any nonprivileged 

matter that is relevant to any party’s claim or defense and proportional to 

the needs of the case…”; FRCP 34(a)(1) a party may serve a request on 

another party within the scope of Rule 26(b) “to produce and permit the 

requesting party or its representatives to inspect, copy, test, or sample… 

[items] tin the responding party’s possession, custody, or control.”; FRCP 

45(a)(1)(A)(iii) subpoena recipients must “produce designated documents, 

electronically stored information, or tangible things in that person’s 

possession, custody, or control.” 
5
 In re Citric Acid Litig., 191 F.3d 1090, at 1007 (9

th
 Cir. 1999) 
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Circuit court in Chevariat v. William Pipe Line Co., “…the fact that a party 

could obtain a document if it tried…does not mean that the document is 

in its possession, custody, or control.”
6
  This directly distinguishes the 

Legal Right standard from the Practical Ability by limiting control only to 

instances where the party has a direct legal right to access the information.  

In addition to the Seventh and Ninth Circuits, courts in the Third,
7
 Fifth,

8
 

Sixth,
9
 Eighth,

10
 Tenth,

11
 and Eleventh

12
 Circuits have all followed this 

standard. 

Courts have identified a legal right to access information in multiple 

instances.  One straightforward example is when a contract provides a 

party with such rights.
13

  Such contractual rights have been found to 

                                                      
6
 11 F.3d 1420, at 1427 (7

th
 Cir. 1993) 

7
 See Gerling Int’l Ins. Co. v. Comm’r of Int’l Revenue, 839 F.2d 131, 140 

(3d Cir. 1988) (applying the Legal Right standard used in Searock v. 
Stripling, 736 F.2d 650 (11

th
 Cir. 1984)) 

8
 See Wiwa v. Royal Dutch Petroleum Co., 392 F.3d 812, 821 (5

th
 Cir. 2004) 

(finding plaintiff’s subpoena requesting all documents to which the 

defendant had “access” overly broad and limiting scope of documents 

requested to those over which defendant had “control.”) 
9
 See In re Bankers Trust, 61 F.3d 465, 469 (6

th
 Cir. 1995) (“federal courts 

have consistently held that documents are deemed to be within the 

‘possession, custody or control’ for the purposes of Rule 34 if the party has 

actual possession, custody or control, or has the legal right to obtain them.”) 
10

 See New All. & Grain Co. v. Anderson Commodities, Inc., No. 8:12CV197, 

2013 WL 1869832, at *8 (D. Neb. May 2, 2013) (concluding that 

defendants had gone “above and beyond their obligation under the Federal 

Rules of Civil Procedure” by requesting and obtaining documents that 

they did not have the “right or authority” to demand.) 
11

 See Am. Maplan Corp. v. Heilmayr, 203 F.R.D. 499, 502 (D. Kan. 2001) 

(rejecting the Practical Ability Test and explaining that “[a]s it is undisputed 

that defendant does not have actual possession of the VET documents, he 

can be required to produce only those documents that he has ‘legal right’ 

to obtain on demand.”) 
12

 See Searock v. Stripling, 736 F.2d 650, 653 (11
th
 Cir. 1984) (“Control is 

defined not only as possession, but as the legal right to obtain the documents 

requested upon demand.”) 
13

 See Rosie D. v. Romney, 256 F. Supp. 2d 115, 119 (D. Mass. 2003) (finding 

that the contractual provisions between defendant and the non-party that 
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cover instances of server log data stored on non-party servers
14

 and text 

messages stored with a company’s third-party service provider.
15

  Courts 

also have identified a legal right for a company to access information 

held by a non-party in instances where a principal-agent relationship can 

be established.
16

 

In contrast to the Legal Right standard, the Practical Ability standard 

expands the circumstances under which information will be determined 

to be within a litigation party’s control.  This standard not only includes 

instances where a party has the legal or contractual right to access the 

information,
17

 but also instances in which a party has “access and the 

practical ability to possess documents not available to the party seeking 

them,”
18

 regardless of the responding party’s lack of legal right or physical 

                                                                                                                       
gave the defendant “the right, upon reasonable notice, to examine and 

copy the information” was sufficient to establish control.) 
14

 See Columbia Pictures Indus. v. Bunnell, 2007 WL 2080419 at *6 (C.D. 

Cal. May 29, 2007)(requiring the party to preserve and produce server 

log data that was stored on servers maintained by a non-party in a 

contractual relationship with that party.) 
15

 See Flagg v. City of Detroit, 252 F.R.D. 346 (E.D. Mich. 2008) (finding 

that defendant was obligated to produce text messages stored with its third 

party service provider because messages were within the defendant’s 

control.) 
16

 See McKesson Corp. v. Islamic Republic of Iran, 185 F.R.D. 70,77-78 

(D.D.C. 1999) (“the court remains convinced that Iran and Pak Dairy 

continue to maintain a principal-agent relationship and finds no evidence 

that would cause the court to reconsider its previous determination of a 

principal-agency relationship. Moreover, while the control required for 

Rule 34 purposes may be established by virtue of a principal-agent 

relationship…a Rule 34 request only requires a showing of control, not 

proof of a principal-agent relationship.”) 
17

 Henderson v. United Student Aid Fund, Inc., WL 4742346 at *5-6 (S.D. 

Cal. July 28, 2015) (finding that a creditor controlled documents held by 

a collection agency where the contract recognized the creditor’s ownership 

rights for certain information possessed and used by the collection agency.) 
18

 Shcherbakovskiy v. Da Capo Al Fine, Ltd., 490 F.3d 130, 138 (2d Cir. 

2007) referencing In re NASDAQ Mky. Antitrust Litig., 169 F.R.D. 493, 

530 (S.D.N.Y. 1996) (“If a party has access and the practical ability to 
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possession of the information.
19

  Courts have determined that certain 

parties had the practical ability to access this information in employer-

employee relationships,
20

 service provider relationships,
21

 and principal-

agent relationships.
22

  Some courts have even been willing to extend the 

Practical Ability standard to instances where a party has “insulated itself” 

from the non-party’s corporate structure
23

 and cases where an employee’s 

access vicariously gave an employer the practical ability to access the 

                                                                                                                       
possess documents not available to the party seeking them, production 

may be required.”) 
19

 SEC v. Strauss, 2009 WL 3459204, at *8 (S.D.N.Y. Oct. 28, 2009) (a 

party’s access to documents typically is sufficient to establish control 

over those documents.) 
20

 See Selectica, Inc. v. Novatus, Inc. 2015 WL 1125051, at *5 (M.D. Fla. 

Mar. 12, 2015) (applying the Practical Ability standard; employer’s 

generally have the necessary access to constitute control over information 

in the possession of a non-party employee.) contrasting with Matthew 
Enter., Inc. v. Chrysler Grp. LLC, No. 13-4236 2015 WL 8482256, at 

*3-4 (N.D. Cal. Dec. 10, 2015)(applying the Legal Right standard; an 

employer may not have a legal right to business emails in an employee’s 

personal account, except where an express contractual provision states 

otherwise.  An employee handbook instructing employees to keep all 

internal information in the sole possession of the employer is not sufficient 

to show control.) 
21

 See Lynn v. Monarch Recovery Mgmt., Inc., 285 F.R.D. 350 (D. Md. 2012) 

(The “practical access” possessed by service providers (including telephone 

carriers and financial institutions) constitutes control over the information 

that the provider possesses.) 
22

 See S2 Automation LLC v. Micron Tech, Inc., No. CIV 11-0884 JB/WDS, 

2012 WL 3656454, at *12 (D. N.M. Aug. 9, 2012) (directing a party to 

call an affiliate and ask for the information or provide an affidavit 

explaining why it could not access the affiliate’s documents) 
23

 See Related Cos., L.P. v. Ruthling, No. 17-cv-4175 (JSR), 2018 BL 50839 

(S.D.N.Y. Jan. 29, 2018) (although the defendant, by his own design, did 

not have ownership control over the non-party company, he still maintained 

practical control over the company and, therefore, access to the company’s 

emails.) 



POSSESSION AND CONTROL UNDER THE FEDERAL RULES 

99 

data.
24

  Perhaps the most liberal interpretation yet seen in the application 

of the Practical Ability standard occurred in New York in the Van Zant 

case.
25

  In that matter, the court found that the defendant company had 

sufficient control over a non-party’s texts due to their close working 

relationship as well as the non-party’s potential financial stake in litigation. 

The Practical Ability standard has been followed by courts in the 

Second,
26

 Fourth,
27

 Eighth,
28

 Tenth,
29

 Eleventh,
30

 and District of Columbia
31

 

Circuits.  Despite the more expansive reach of the Practical Ability test 

for “control,”, discovery under this standard is still governed by 

                                                      
24

 See Hageman v. Accenture, LLP, 2011 WL 8993423, at *4 (D. Minn. 

Oct. 19, 2011) (finding that an IT consulting company had control over 

its employees’ emails stored on a non-party server, even though the 

company did not have access to the servers and the customers owned the 

information on the servers, because the company had the practical ability 

to obtain the emails through its employees.) 
25

 Ronnie Van Zant, Inc. v. Pyle, 270 F. Supp. 3d 656 (S.D.N.Y. 2017), 

overturned on other grounds at Ronnie Van Zant, Inc. v. Cleopatra 

Records, Inc., 906 F.3d 253 (2d Cir. 2018). 
26

 Shcherbakovskiy, 490 F.3d at 138 
27

 Digital Vending Servs. Int’l, Inc. v. The University of Phoenix, No. 

2:09cv555, 2013 WL 311820, at *6 (E.D. Va Oct. 3, 2013) (party has 

control “when that party has the right, authority, or practical ability to 

obtain the documents from a non-party to the action.”) 
28

 Handi-Craft v. Action Trading, S.A., No. 4:02 CV 1731 LMB, 2003 WL 

26098543, at *6 (E.D. Mo. Nov. 25, 2003)(“…the appropriate test is not 

of legal entitlement, but of control or practical ability to obtain the 

documents.”) 
29

 Tomlinson v. El Paso Corp., 254 F.R.D. 474, 476 (D. Colo. 2007) 

(“Control ‘comprehends not only possession, but also the right, authority, 

or ability to obtain the documents.’”) 
30

 ANZ Advanced Techs. v. Bush Hog, LLC, No. CIV.A. 09-00228-KD-N, 

2011 WL 814663, at *9 (S.D. Ala. Jan. 26, 2011) (control has been 

construed broadly to include “not just a legal right, but also a ‘practical 

ability to obtain materials’ on demand.”) 
31

 Bush v. Ruth’s Chris Steak House, Inc., 286 F.R.D. 1, 5 (D.D.C. 2012) 

(“Control does not require that the party have legal ownership or actual 

physical possession of the documents at issue, but rather ‘the right, authority 

or practical ability to obtain the documents from a non-party to the action.’”) 
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considerations of proportionality described in FRCP (26)(b)(2)(C), which 

take into consideration the location, volume, and potential difficulty in 

producing or reviewing the data, among other factors.
32

 

A third approach that some courts have taken is the so-called “Legal 

Right plus Notification” standard.  That approach is similar to the Legal 

Right standard, in that the party does not have any production obligation 

absent a legal right to the requested information, but also requires that a 

party identify (but not produce) responsive documents known to be in the 

possession of third parties.
33

  This notice allows the requesting party to 

seek a Rule 45 subpoena from the non-party that possesses the documents.  

Courts from the First,
34

 Fourth,
35

 Sixth,
36

 and Tenth
37

 Circuits have applied 

some form of this standard. 

Although courts generally are divided as to which standard should be 

used, and even how each standard should be applied, there is growing 

concern that the Practical Ability standard can lead to unfair results and 

                                                      
32

 Lynn v. Monarch Recovery Mgmt, Inc., 285 F.R.D. at 361 (denying 

discovery requests after applying the FRCP 26(b)(2)(C) proportionality 

factors and the Practical Ability test to deny discovery requests for 

documents held by a non-party telephone provider and instructing the 

plaintiff to use an FRCP 45 subpoena to seek documents from the non-

party.) 
33

 See Silvestri v. Gen. Motors Corp., 271 F.3d 583 (4
th
 Cir. 1991). 

34
 See Perez v. Hyundai Motor Co., 440 F. Supp. 2d 57, 61 (D.P.R. 2009) 

(citing Silvestri as the standard for spoliation analysis.) 
35

 See King v. Am. Power Conversion Corp., 181 Fed. Appx. 373, 378 (4
th
 

Cir. 2006) (Even when a party “does not own or control the evidence, he 

still has an obligation to give the opposing party notice of access to the 

evidence or of the possible destruction.”) 
36

 See Lexington Ins. Co. v. Tubbs, No. 06-2847-STA, 2009 WL 1586862, 

at *3 (W.D. Tenn. June 3, 2009) (“[e]ven where a party does not own or 

control the evidence, the party still has a duty to ‘give the opposing party 

notice of access to the evidence or of the possible destruction of evidence 

if the party anticipates litigation involving that evidence.’”) (citing 

Silvestri at 591) 
37

 See Chavez v. Hatterman, No. CIV.06-cv-025250WYD-MEH, 2009 WL 

807440, at *2 (D. Colo. Jan. 20, 2009) (noting the Silvestri standard, but 

finding that the plaintiff was not aware of the relevancy of the data at the 

time that it could have been preserved.) 
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lack of predictability in how the standard will be applied.
38

  At this point, 

the lack of consistency between jurisdictions (and occasionally between 

courts within the same jurisdiction) has made it difficult to predict the 

outcome of control determinations in some case. 

I. “POSSESSION AND CONTROL” IN THE CONTEXT OF 

CROSS-BORDER DISCOVERY  

As stated above, § 1782 expressly incorporates discovery standards 

of the Federal Rules of Civil Procedure, but § 1782 control has the added 

wrinkle of potentially dealing with information held outside of the 

United States.  Similar to the above discrepancies in the interpretation of 

“possession, custody, or control” by different jurisdictions when dealing 

with domestic discovery, U.S. courts have been unable to reach a consensus 

on the international application of these standards.  For example, in S2 

Automation v. Micron Tech, Inc.
39

 the court was tasked with determining 

if the control of a U.S. company (S2 Automation) extended to documents 

held by its affiliate company (S2 Israel).  The court determined that the 

U.S. company should “pick up the telephone” and ask it’s Israeli affiliate 

for the documents.  The court further stated that S2 Automation may “not 

have the legal or practical right to obtain documents from S2 Israel.  If 

that is the case, it must file an affidavit from a corporate official to that 

effect,”
40

 thus shifting the burden onto the producing party to show that it 

did not have control over the documents.  Similarly, the court in In re Ski 

Train Fire of Nov. 11, 2000 Kaprun Austria
41

 applied the Practical Ability 

standard in determining whether or not a parent company in Germany 

had control over documents possessed by a non-party subsidiary based in 

Austria.  The court held that, despite lacking a legal right to the information, 

the parent had the practical ability to obtain the documents, even though 

                                                      
38

 See The Sedona Conference, Commentary on Rule 34 and Rule 45 

“Possession, Custody, or Control,” 17 Sedona Conf. J. 467 (2016), 

pg. 34-36. 
39

 2012 WL 3656454 at *12 (D.N.M. Aug. 09, 2012) 
40

 Id. At 40 
41

 No. MDL 1428 (SAS)THK, 2006 WL 1328259, at *78 (S.D.N.Y May 16, 

2006) 
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the two companies were legally distinct entities.
42

  Contrast this with 

cases that have applied the same Practical Ability standard and come to 

the opposite conclusion,
43

 and cases that have applied the Legal Right 

standard,
44

 but given greater deference to corporate structure including 

Power Integrations, Inc. v. Fairchild Semiconductor, Int’l, Inc.
45

  In Power 

Integrations the court rejected the application of the Practical Ability 

standard to attempt to force a U.S. subsidiary to produce documents held 

by its Korean parent company.  The court determined that the plaintiff 

did not establish sufficient grounds to “pierce the corporate veil” and 

held that “the separate and distinct corporate identities of a parent and its 

subsidiary are not readily disregarded.”
46

 

U.S. courts have also come to different conclusions about “control” 

as it relates to sister corporations,
47

 partial company ownership,
48

 former 

                                                      
42

 Id. at *78 (“Although the evidence demonstrates that Siemens AG cannot 

legally compel Siemens Austria to produce its documents, there is 

evidence which strongly suggests that, as a practical matter, Siemens AG 

can secure documents from Siemens Austria.”; rejecting the defendants 

arguments that Siemens Germany does not have legal control over Siemens 

Austria, despite finding “that the two companies do not operate as a single 

entity and that they observe all of the legal formalities of a distinct 

company.”) 
43

 See Pitney Bowes, Inc. v. Kern Int’l., Inc., 239 F.R.D. 62 (D. Conn. 

2006) (applying the Practical Ability standard, but finding no control 

where plaintiff failed to offer evidence that the documents in possession 

of the defendant’s foreign parent were necessary for the defendant’s business 

or were routinely provided to it in the regular course of business.) 
44

 See Ehrlich v. BMW of N. Am., LLC, No. CV 10-1151-ABC PJWX, 2011 

WL 3489105, at *1 (C.D. Cal. May 2, 2011)(denying motion to compel a 

U.S. corporation to produce documents held by its German parent 

company, and stating that control must be “firmly placed in reality, not in 

an esoteric concept such as ‘inherent relationship.’” quoting U.S. v. Int’l 

Union of Petroleum & Indus. Workers,  870 F.2d. 1450, 1453-1454 (9
th

 

Cir. 1989)), 
45

 233 F.R.D. 143 (D. Del. 2005), 
46

 Id. at 145 (citing Gerling Int’l Ins. Co. v. Comm’r of Int’l Revenue, 839 

F.2d 131, 140). 
47

 Compare Wells v. FedEx Ground Package Sys., Inc., No. 4:10-CV-

02080-JAR, 2012 WL 4513860, at *1 (court did not apply an alter ego or 
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employees,
49

 and service providers.
50

  The differing determinations with 

respect to “control” have led to uncertainty as to whether the Practical 

                                                                                                                       
veil-piercing analysis to determine that the defendant had the practical 

ability to obtain documents from a non-party sister entity) and In re 
Citric Acid Litig., 191 F.3d 1090 (applying Legal Right standard to deny 

control of a foreign co-member of an international accounting organization); 

with Handi-Craft Co. v. Action Trading, S.A., No. 4:02 CV 1731 LMB, 

2003 WL 26098543 (E.D. Mo. Nov. 25, 2003) (ordering discovery after 

applying a combination of the Practical Ability and Legal Right standards, 

along with a veil-piercing analysis of intermingling and normal business 

practices.) 
48

 Compare Am. Rock Salt Co. v. Norfolk S. Corp., 228 F.R.D. 426 

(W.D.N.Y. 2005) (ordering production of documents possessed by a non-

party when an individual party to the litigation was a 50% owner of that 

company) with; Am. Maplan Corp. v. Heilmayr, 203 F.R.D. 499 (D. Kan. 

2001) (court could not compel discovery of documents in the possession 

of a third-party corporation, even though the defendant was president and 

minority shareholder of that company.) 
49

 Compare Scovin v. Great White W. Life & Annuity Ins. Co., No. 

3:02CV1161, 2006 U.S. Dist. LEXIS 71386 (D. Conn. Sept 29, 2006) 

(ordered production of documents in the possession of a former corporate 

secretary, even though the secretary had not worked for the defendant in 

five years) with Siegmund v. Xuelian Bian, No. 17-10769, 2018 BL 

299684 (11
th
 Cir. Aug 21, 2018) (finding that plaintiff was “unable to 

meet his burden” of establishing that defendants retained sufficient control 

of the documents possessed by a non-party company to be able to produce 

them, even though defendants were former directors of that company.) 
50

 Compare Hageman v. Accenture, LLP, 2011 WL 8993423, at *4 (defendant 

had control over emails possessed by a third party, since the defendant’s 

employees had access to the information in the course of their normal 

day-to-day work.) and R.F.M.A.S., Inc., v. So, 271 F.R.D. 13, 24 (S.D.N.Y. 

2010) (relationship between jewelry designer and her manufacturer 

sufficient to establish Rule 34 control.) with; Fisher v. Fisher, No. CIV. 

WDQ-11-1038, 2012 WL 2050785 (D. Md. June 5, 2012) (bank account 

holder would have the practical ability to obtain bank records, but Rule 

26(b)(2)(C) proportionality test weighs in favor of forcing plaintiff to 

subpoena the financial institution directly.) and Bleecker v. Standard 

Fire Ins. Co., 130 F. Supp. 2d 726 (E.D.N.C. 2000) (denying motion to 

compel production of documents used by, and in possession of, party’s 

independent claims adjustor). 
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Ability or Legal Right tests are more appropriate and whether Rule 34 

allows a party to seek production of third-party held documents directly 

through a party, or if the requesting party is required to subpoena the 

third party directly under Rule 45.  Meanwhile, some courts, including 

those in Lynn
51

 and Fisher,
52

 have held that physical control over the 

documents should be the most important factor in determining which 

discovery avenue is most appropriate. 

Courts have also directly applied the concept of control to international 

litigation under § 1782 with somewhat more consistent results.  The 

Seventh Circuit examined the issue in Kestrel Coal Pty. Ltd. v. Joy Global
53

 

in response to a request to subpoena a U.S. parent company to obtain 

documents held overseas by subsidiaries in Australia and the United 

Kingdom.  The court rejected the subpoena request, finding that neither 

Rule 34 nor § 1782 authorized production of a subsidiary’s data absent a 

finding to pierce the corporate veil.
54

  Several other courts have used a 

similar analysis to evaluate “control” outside of the United States to 

confirm
55

 or deny
56

 that control has been established. 

                                                      
51

 Lynn v. Monarch Recovery Mgmt, Inc., 285 F.R.D. at 361 (applying the 

proportionality test under FRCP 26(b)(2)(C) to a discovery request under 

the Practical Ability test to deny discovery requests for documents held 

by a non-party telephone provider and instructing the plaintiff to use an 

FRCP 45 subpoena for the non-party.) 
52

 Fisher v. Fisher, No. CIV. WDQ-11-1038, 2012 WL 2050785 (finding 

that a bank account holder would have the practical ability to obtain bank 

records, but Rule 26(b)(2)(C) proportionality factors weigh in favor of 

forcing plaintiff to subpoena the financial institution directly.) 
53

 362 F.3d 401 (7
th
 Cir. 2004) 

54
 Id. at 405 (“One uses [Rule 34] to get documents from firms that possess 

them, not from their corporate affiliates,”; “Section 1782(a) itself neither 

instructs, nor permits, courts to disregard the distinction between the 

corporation that owns a set of documents and a different corporation that 

owns stock in the first entity,” absent a finding to pierce the veil.) 
55

 See In re Chevron Corp., No. CASE NO: 11-24599-CV-COOKE/TURNOFF, 

2012 WL 3636925 at *11 (S.D. Fla. June 11, 2012) (finding that a bank 

cannot assert lack of possession, custody, or control over documents held 

by an affiliate in another country if they assert that they share information 

“for [their] affiliates everyday business purposes.”) 
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Once control over records has been established, however, courts then 

need to assess whether or not § 1782 allows for the discovery of information 

held outside of the United States.  Any evaluation of the extraterritorial 

reach of § 1782 must start with an examination of the case under the four 

prongs laid out by the Supreme Court in Advanced Micro Devices v. Intel 

Corp.
57

  The four Intel factors, as described by Justice Ginsberg, are: 

1) whether the material sought is within the foreign tribunal’s 

jurisdictional reach and thus accessible absent § 1782 aid; 

2) the nature of the foreign tribunal, the character of the proceedings 

underway abroad, and the receptivity of the foreign government 

or the court or agency abroad to U.S. federal-court jurisdictional 

assistance; 

3) whether the § 1782 request conceals an attempt to circumvent 

foreign proof-gathering restrictions or other policies of a foreign 

country or the United States; and, 

4) whether the subpoena contains unduly intrusive or burdensome 

requests.
58

 

Importantly, the Intel Court also addressed the foreign-discoverability 

requirement, finding that, although information’s discoverability in a 

foreign jurisdiction can be one factor in a discoverability analysis, § 1782 

                                                                                                                       
56

 See Norex Petroleum Ltd. v. Chubb Ins. Co. of Canada, 384 F.Supp.2d 

45 (D.D.C. 2005) (rejecting a request to subpoena a U.S. company to 

produce documents belonging to the company’s UK based parent, 

because they found no evidence to indicate that the U.S. subsidiary had 

possession, custody, or control of the parent company’s documents in the 

UK); In re Passport Special Opportunities Master Fund, LP, No. 16 

Misc. 33 (PAE), 2016 WL 844833 (S.D.N.Y. Mar. 01, 2016) (finding 

that the plaintiff did not meet its burden of showing that the parent 

company had a legal right or practical ability to obtain documents in the 

possession of one of its member firms, since the corporate structure 

dictated that each member firm was a legally separate and independent 

entity which cannot obligate others.) 
57

 542 U.S. 241 (2004) 
58

 Id. at 264-265  
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does not include a mandatory foreign-discoverability requirement.
59

  Finally, 

the Intel Court made clear that the factors were discretionary and that a 

court was authorized, but not required, to grant discovery under § 1782.
60

  

These discretionary factors should further be examined under the twin aims 

of the statute as described in Schmitz v. Bernstein, Liebhard & Lifshitz, 

LLP:
61

 

1) providing efficient means of assistance to participants in 

international litigation in our federal courts; and 

2) encouraging foreign countries, by example, to provide similar 

means of assistance to our courts. 

Although Intel established that information does not have to be 

discoverable in a foreign court in order to be discoverable under § 1782,
62

 

courts have been divided as to whether § 1782 permits discovery of 

documents located outside of the United States.  Certain courts have 

determined that § 1782 prohibits discovery of documents held outside of 

the U.S.  The opposing views on that subject, even within the same 

Circuit, demonstrate a lack of consistency when applying § 1782 to 

extraterritorial information.  For example, the court in Chase Manhattan 

Corp. v. Sarrio S.A.,
63

 examined a Senate report from 1964 regarding the 

amendments
64

 and comments from Professor Hans Smit, who prepared 

                                                      
59

 Id. at 261 (“While comity and parity concerns may be important as 

touchstones for a district court’s exercise of discretion in particular cases, 

they do not permit our insertion of a generally applicable foreign-

discoverability rule into the text of 1782(a).”) 
60

 Id. at 266 
61

 376 F.3d 79, 83 (2d Cir. 2004) (citing Malev Hungarian Airlines v. 

United Techs. Inc., Pratt & Whitney Comm, Engine Bus., 964 F.2d 97 

(2d Cir. 1992)) 
62

 See footnote 58 
63

 119 F.3d 143 (2d Cir. 1997) 
64

 Id. at 147 (the amendments providing for documentary discovery under 

the statute were intended to aid “in obtaining oral and documentary 

evidence in the United States.” citing S.Rep. No. 88-1580, (1964), 

reprinted in U.S.C.C.A.N. 3782, 3788 (emphasis added).) 
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the final version of the statute,
65

 in their determination that § 1782 did 

not allow for discovery of documents held outside of the United States.  

That analysis was in dicta, as the case was decided on other grounds.  

The Sarrio analysis, however, was relied upon in multiple subsequent 

cases determining that § 1782 does not reach documents held outside of 

the United States.
66

  Conversely, several other courts in the Second 

Circuit have rejected this analysis and determined that there is nothing in 

§ 1782 that would prohibit extraterritorial discovery.
67

  The disparate 

decisions from District Courts in the Second Circuit (and the Southern 

District of New York in particular) illustrate the differing opinions in 

                                                      
65

 Id. at 147 (“Professor Smit points out that construing the statute to reach 

evidence abroad would make United States courts ‘clearing houses’ for 

discovery in litigation around the world.”) 
66

 See, e.g. In re Godfrey, 526 F. Supp. 2d 417, 423 (S.D.N.Y. 2007) 

(denying discovery for documents located in Russia, because § 1782 is 

limited to domestic discovery.); In re Kreke Immobilien KG, No. 13-MC-

110 (NRB), 2013 WL 5966916, at *4 (S.D.N.Y. Nov. 8, 2013) (“This 

Court finds Judge Rakoff’s analysis in Godfrey compelling and agrees 

that ‘the bulk of authority in this Circuit’ suggests that a § 1782 respondent 

cannot be compelled to produce documents located abroad.” citing In re 

Godfrey, supra at 423); Purolite Corp. v. Hitachi Am. Ltd., No. 17-MC-

67 (PAE), 2017 WL 1906905, at *2 (S.D.N.Y. May 9, 2017) (“To the 

extent that the subpoena seeks non-U.S. discovery…such evidence is 

beyond the reach of a § 1782 subpoena”); In re Application of Microsoft 
Corp., 428 F. Supp. 2d 188, 194 n.5 (S.D.N.Y. 2006) (“1782 does not 

authorize discovery of documents held abroad.”) 
67

 See, e.g. In re Geschaftspraxis Dr. Med. Schottdorf, No. M-19-88 (BSJ), 

2006 WL 3844464, at *5 (S.D.N.Y. Dec. 29, 2006) (granting § 1782 

application to serve a subpoena on a U.S. company headquartered in 

New York and required it to produce documents within its control that 

were physically located in Germany.); In re Application of Republic of 

Kazakhstan, 110 F. Supp. 3d 512 (S.D.N.Y. 2015) (upholding order 

permitting discovery sought from New York company where documents 

were located in the firm’s London branch.); In re Accent Delight Int’l Ltd, 

No. 16-MC-125 (JMF), 2018 WL 2849724, at *5-6 (S.D.N.Y. June 11, 

2018) (granting § 1782 application with regards to documents held by 

defendant’s branch in Switzerland.); In re Ruiz, No. 18 Misc. 85 (ER), 

2018 BL 387808 (S.D.N.Y. Oct. 19, 2018) (granting § 1782 application 

with regard to documents held by defendant’s branch in Spain.) 
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District Courts as to whether or not § 1782 authorizes discovery of 

documents held outside of the United States.
68

  The conflict in the Second 

Circuit appears to have reduced or eliminated by In re Del Valle Ruiz, 

wherein the court held that “there is no per se bar to the extraterritorial 

application of § 1782.”
 69

  The court further held that, since there was no 

per se bar against extraterritorial discovery under § 1782 and analysis of 

the Intel
70

 factors weigh in favor of discoverability, the district court acted 

within their discretion to permit discovery of documentation held in Spain.
71

 

To this point, there has only been one other Circuit court to directly 

rule on the issue.  The Eleventh Circuit took on the question in Sergeeva 

v. Tripleton Int’l Ltd.
72

  The court concluded that § 1782 reaches “responsive 

documents and information located outside of the United States” in the 

“possession, custody, or control” of the compelled party, based on 

analysis of Rule 34, Rule 45, and § 1782.  The Sergeeva court determined 

that Rule 34 imposed no geographical limitation on “control”
73

 and Rule 45 

was not an impediment, as “the only geographical limitation provided by 

Rule 45 concerns the location for the act of production - not the location 

of the documents or information to be produced.”
74

  Finally, having 

determined that the Federal Rules did not place a geographical limit on 

                                                      
68

 Compare Norex Petroleum Ltd. v. Chubb Ins. Co. of Canada, 384 F. 

Supp. 2d 45 (D.D.C. 2005) (rejecting a request to subpoena a U.S. company 

to produce documents belonging to the company’s UK based parent, in 

part, because extraterritorial application of § 1782 would not be in keeping 

with the aims of the statute.) with In re Barnwell Enters., 265 F. Supp. 3d 

1 (D.D.C. 2017) (allowing discovery of documentary evidence from 

company employees, including some of whom are located abroad); In re 

Application of Eli Lilly & Co., No. 09-MC-296, 2010 WL 2509133, at *4 

(D. Conn. June 15, 2010) (rejecting geographic limitations on production 

of documents); and In re Chevron Corp., No. CASE NO: 11-24599-CV-

COOKE/TURNOFF, 2012 WL 3636925 at *11 (permitting discovery of 

documents held by defendant’s sister branch in Ecuador.) 
69

 No. 18-3226 (L), 2019 BL 381597, at *1 (2d Cir. Oct. 07, 2019) 
70

 542 U.S. 241, 264-265 (2004) 
71

 No. 18-3226 (L), 2019 BL 381597, at * 11 (2d Cir. Oct. 07, 2019) 
72

 834 F.3d 1194, 1200 (11
th
 Cir. 2016) 

73
 Id. at 1201 

74
 Id. at 1200 
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discovery, that court held that “…the location of responsive documents 

and electronically stored information - to the extent a physical location 

can be discerned in this digital age - does not establish a per se bar to 

discovery under § 1782.”
75

 

II. PRACTICAL LIMITATIONS ON THE USE OF § 1782 

One of the factors under Intel relates to the “receptivity” of the foreign 

government, court, or agency to U.S. federal court assistance.
76

  Courts 

have generally interpreted this standard to require a party opposing the 

discovery to make some showing that the foreign jurisdiction would not 

be receptive.  Indeed, some courts have gone so far as to require 

“authoritative proof that a foreign tribunal would reject evidence obtained 

with the aid of § 1782,”
77

 in order to block a § 1782 subpoena on those 

grounds, generally placing the burden of proof on the party opposing 

discovery.
78

  Some other courts have taken a softer approach, allowing 

each side to present their arguments relating to a foreign jurisdiction’s 

                                                      
75

 Id. at 1200 
76

 Advanced Micro Devices v. Intel Corp., at 266 
77

 See Mees v. Buiter, 793 F.3d 291, 303 n.20 (2d Cir. 2015) (“Thus, 

‘authoritative proof that a foreign tribunal would reject evidence obtained 

with the aid of § 1782…would provide helpful and appropriate guidance 

to a district court in the exercise of its discretion.’” quoting Europema 
S.A. v. R. Esmerian, Inc., 51 F.3d 1095, 1100 (2d Cir. 1995); In re 

Barnwell Enters., 265 F. Supp. 3d at 10-11 (rejecting arguments based on 

foreign court’s general discovery requirements, as they did not represent 

“’authoritative proof’ that the foreign tribunal would reject the evidence 

sought.” quoting In re Veiga, 746 F. Supp. 2d 8 (D.D.C. 2010)); In re 
Bioment Orthopaedics Switzerland GmbH, No. 17-3787, 2018 BL 

278748, at *7 (3d Cir. Aug. 06, 2018) (“Biomet did not need to show that 

the German court would gladly receive a large volume of documents; it 

only needed to establish that the court was ‘generally receptive to [U.S.] 

judicial assistance,’” quoting Intel at 264.) 
78

 In re Chevron, Corp., at 162-163 (the party opposing discovery must 

“present adequate evidence to support [its] contention” that the foreign 

jurisdiction is not receptive to the discovery sought.) 
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receptiveness and leaving it to the court to determine which side that 

factor favors.
79

   

Another factor to consider in applying § 1782 under Intel is “whether 

the § 1782 request conceals an attempt to circumvent foreign proof-

gathering restrictions or other policies of a foreign country or the United 

States.”
80

  As stated above, this factor does not require that the 

information be discoverable in the foreign jurisdiction, but can be part of 

the consideration if “not…afforded undue weight.”
81

  Several courts have 

declined to enforce § 1782 discovery when the requesting party has already 

attempted to obtain the same information in the foreign jurisdiction and 

was rejected,
82

 since this could undermine the twin aims of § 1782 by 

                                                      
79

 Schlich v. Broad Inst., Inc., 893 F.3d 40, 50-51 (1
st
 Cir. 2018) (holding 

“we do not see the factors as creating a ‘burden’ for either party to meet, 

but rather as considerations to guide the district court's decision,” due to 

their opinion that requiring the opposing party to require authoritative 

proof of the foreign tribunal’s unreceptiveness “could place pressure on 

the foreign tribunal and could exacerbate comity and parity concerns.”) 
80

 Intel at 244 
81

 Mees v. Buiter, 793 F.3d 291, 303 (“While we have instructed that 

‘district judges may well find that in appropriate cases a determination of 

discoverability under the laws of the foreign jurisdiction is a useful tool 

in their exercise of discretion under section 1782’…that observation does 

not ‘authorize denial of discovery pursuant to § 1782 solely because such 

discovery is unavailable in the foreign country, but simply…allow[s] 

consideration of foreign discoverability (along with many other factors) 

when it might otherwise be relevant to the § 1782 application’… We… 

note the issue to emphasize that the availability of the discovery in the 

foreign proceeding should not be afforded undue weight.” internal citations 

omitted) 
82

 Kestrel Coal Pty. Ltd. v. Joy Global Inc., 362 F.3d at 406 (rejecting 1782 

request over certain documents because the Australian judge had 

concluded that they were unnecessary for the plaintiff to make out its 

claim, saying “it remains best to conduct an Australian suit in Brisbane 

rather than in Milwaukee.”); In re OOO Promnefstroy, 2009 WL 3335608, 

at *10 (S.D.N.Y. Oct. 15, 2009) (“Put simply, this Court would not 

provide ‘efficient means of assistance’ to litigants by giving parties and 

incentive, after losing in their original requests for information in the 

foreign tribunal, to rush to the United States in hopes of obtaining a 

second bite at the apple.” internal citations omitted)  
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circumventing the judicial systems of other jurisdictions.
83

  There is also 

some evidence that the second aim of “encouraging foreign countries by 

example to provide similar means of assistance to our courts”
84

 is having 

some success, as the English court in Dreymoor Fertilisers deferred to 

the U.S. court’s decision as to a § 1782 order, although the English court 

did place heavy emphasis on the fact that the requested evidence was 

intended for use outside of England.
85

 

One of the primary limits to the reach of § 1782 is found in the final 

sentence of part (a), which states that a person may not be compelled to 

produce a document “in violation of any legally applicable privilege,” 

which includes “privileges recognized by foreign law.”
86

  Although U.S. 

courts are generally discouraged from trying “to glean the accepted 

practices and attitudes of other nations from what are likely to be 

conflicting and perhaps, biased interpretations of foreign law,”
87

 U.S. 

courts can and will apply U.S. laws to international discovery disputes, 

including legal privilege,
88

 absent “authoritative proof” that the evidence 

                                                      
83

 Id. at *11 
84

 Schmitz v. Bernstein, Liebhard & Lifshitz, LLP, 376 F.3d at 83 
85

 Dreymoor Fertilisers Overseas PTE Lit. v. EuroChem Trading GmbH, 

[2018] EWHC 2267 (Comm) (Given that the U.S. courts had repeatedly 

dismissed Dreymoor’s objections and held that non-disclosure had 

already prejudiced EuroChem, it would be a “serious breach of comity” 

to overrule their conclusion.; the English court has…”no legitimate interest 

in policing a party’s attempt to obtain documents…for use in foreign 

proceedings, let alone in reviewing the decision of a United States court 

as to whether its procedures should be utilised for that purpose.”) 
86

 Ecuadorian v. Chevron Corp., 619 F.3d 373, 377 (5
th

 Cir. 2010) (“[28 

U.S.C. § 1782]’s legislative history suggests that this protection extends 

to ‘privileges recognized by foreign law.’” Internal citations omitted.) 
87

 Europema S.A. v. R. Esmerian, Inc., 51 F.3d at 1099 
88

 In re Application of Microsoft Corp., 428 F. Supp. 2d at 196 (rejecting 

discovery request under § 1782, since the narrowed request explicitly 

seeks attorney notes, which would be protected by the work product 

doctrine.); Pallares v. Kohn, 650 F.3d 276 (3d Cir. 2011)(finding that the 

communications were not subject to attorney-client privilege due to the 

presence of a third party); In re Chevron, 633 F.3d 153 (3d Cir. 2011) 

(finding that the Ecuadorian plaintiffs waived any claims of attorney-
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would be rejected based on “a violation of an alleged foreign privilege.”
89

  

U.S. courts have also examined the applicability to discovery of other 

legal concepts, such as the promotion of “full and frank communication 

between attorneys and their clients.”
90

  The Second Circuit court in 

Kiobel ruled that documents held by U.S. counsel under a protective 

order for a different litigation were not discoverable under § 1782, 

because holding otherwise would undermine confidence in protective 

orders
91

 and cause foreign clients to “fear disclosing all pertinent documents 

to U.S. counsel, the likely results [of which] are bad legal advice to the 

client, and harm to our system of litigation.”
92

   

One type of foreign privilege that has gained significance recently is the 

protection of personal data under the General Data Protection Regulation,
93

 

which provides uniform protection over personal data to all individuals 

within the European Union.  Although there has been no case law 

reconciling § 1782 with the GDPR since it came into effect on May 25, 

2018, there have been a few cases which may demonstrate how courts 

will deal with § 1782 requests that may violate the personal data privacy 

protections under § 1782.  For example, the court in In re Okean
94

 placed 

high emphasis on personal data privacy laws of the Ukraine and Russia 

in denying a § 1782 request.  The subpoena sought discovery of documents 

                                                                                                                       
client privilege to the communications that they voluntarily disclosed to 

the court-appointed expert.) 
89

 Ecuadorian v. Chevron Corp., 619 F.3d 373, 378 
90

 Kiobel v. Cravath, Swain & Moore, LLP, 895 F.3d (2d Cir. 2018) 

(rejecting a § 1782 request for documents held by U.S. counsel for a 

foreign client and subject to a protective order, quoting Upjohn Co. v. 

United States, 449 U.S. 383, 389 (1981).) 
91

 Id. at 246 (“the district court’s ruling would undermine confidence in 

protective orders.”) 
92

 Id. at 247 
93

 EU General Data Protection Regulation (GDPR): Regulation (EU) 

2016/679 of the European Parliament and of the Council of 27 April 

2016 on the protection of natural persons with regard to the processing of 

personal data and on the free movement of such data, and repealing 

Directive 95/46/EC (General Data Protection Regulation), OJ 2016 L 

119/1. 
94

 In re Okean B.V., 60 F. Supp. 3d 419 (S.D.N.Y. 2014) 
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located in Russia and the Ukraine belonging to a law firm for use in 

proceedings in the Netherlands.  Although the court did not quash the 

subpoena solely based on the presence of confidential personal data and 

privileged materials, it did find that the subpoena was unduly intrusive 

and burdensome, both to the producing party who would bear the costs 

of producing and redacting the information and to the law firm, who 

“would face potential sanctions for breaching the foreign laws preventing 

their disclosure.”
95

  This would differentiate European discovery, from 

discovery in other parts of the world lacking similar privacy protections
96

 

as the GDPR is extremely restrictive with respect to the processing and 

transfer of data containing personal information of European data subjects, 

broadly defined to include their names or other identifying information.
97

 

At least one court has found certain requests under § 1782 to be 

unduly burdensome with relation to the production of documents held 

overseas.
98

  That court noted, however, that determinations relating to 

costs of review and production of documents held outside the United States 

may be different for ESI rather than hard copy documents.
99

  Finally, even 

if a request is unduly burdensome due to breadth, scope, or requirement 

of redactions for confidentiality or privilege, that does not necessarily 

mean that the § 1782 request will be dismissed.  Some courts have shown 

                                                      
95

 Id. at 432 
96

 In re Chevron Corp. 2012 WL 3636925 at 14-15 (court notes that there 

are several exceptions to the banking laws and the laws of Ecuador allow 

banks to produce documents pursuant to court orders.) 
97

 EU General Data Protection Regulation (GDPR): Regulation (EU) 2016/679 

of the European Parliament and of the Council of 27 April 2016 on the 

protection of natural persons with regard to the processing of personal 

data and on the free movement of such data, and repealing Directive 

95/46/EC (General Data Protection Regulation), OJ 2016 L 119/1. 
98

 Salcido-Romo v. Southern Copper Corp., No. CV_16-01639-PHX-DLR, 

2016 WL 3213212 (D. Ariz. June 10, 2016) 
99

 Id. at *4 (“The Court is mindful, however, that electronically stored 

information (ESI) presents special circumstances…Accordingly, the parties 

are directed to meet and confer regarding the production of responsive 

ESI.”) 
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a preference for limiting discovery through narrowly tailored requests 

rather than denying the discovery altogether.
100

 

                                                      
100

 See Heraeus Kulzer, GmbH v. Biomet, Inc., 633 F.3d 591, 597 (7
th

 Cir. 

2011) (“The district court's second error was to turn down Heraeus's 

discovery request flat, on the ground that compliance would be unduly 

burdensome to Biomet, without requiring Biomet to negotiate with 

Heraeus over cutting down the request to eliminate excessive burden and 

failing that to ask the district court to limit the scope of discovery.”); 

Europema S.A. v. R. Esmerian, Inc., at 1101 (“it is far preferable for a 

district court to reconcile whatever misgivings it may have about the 

impact of its participation in the foreign litigation by issuing a closely 

tailored discovery order rather than by simply denying relief outright.”) 




