Ceié=d:

PROGRAM MATERIALS
Program #2977
May 9, 2019

Domestic Violence and the Law: Know
Your Rights!

Copyright ©2019 by Cassie Murphy, Esq., Paone Zaleski &
Murphy. All Rights Reserved.
Licensed to Celesq®, Inc.

Celesq® Attorneysktd Center
www.celesg.com

5301 North Federal Highway, Suite 180, Boca Raton, FL 33487
Phone 561-241-1919 Fax 561-241-1969


http://www.celesq.com/

2C:25-19 Definitions.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

2C:25-19 Definitions.

3. As used in this act:

a. "Domestic violence" means the occurrence of one or more of the following acts inflicted
upon a person protected under this act by an adult or an emancipated minor:

(1) Homicide N.J.S.2C:11-1 et seq.

(2) Assault N.J.S.2C:12-1

(3) Terroristic threats N.J.S.2C:12-3
(4) Kidnapping N.J.S.2C:13-1

(5) Criminal restraint N.J.S.2C:13-2
(6) False imprisonment N.J.S.2C:13-3
(7) Sexual assault N.J.S.2C:14-2

(8) Criminal sexual contact N.J.S.2C:14-3
(9) Lewdness N.J.S.2C:14-4

(10) Criminal mischief N.J.S.2C:17-3
(11) Burglary N.J.S.2C:18-2

(12) Criminal trespass N.J.S.2C:18-3
(13) Harassment N.J.S.2C:33-4

(14) Stalking P.L.1992, ¢.209 (C.2C:12-10)




(15) Criminal coercion N.J.S.2C:13-5
(16) Robbery N.J.S.2C:15-1

(17) Contempt of a domestic violence order pursuant to subsection b. of N.J.S.2C:29-9 that
constitutes a crime or disorderly persons offense

(18) Any other crime involving risk of death or serious bodily injury to a person protected
under the "Prevention of Domestic Violence Act of 1991," P.L.1991, c.261 (C.2C:25-17 et al.)

(19) Cyber-harassment P.L.2013, ¢.272 (C.2C:33-4.1)

When one or more of these acts is inflicted by an unemancipated minor upon a person
protected under this act, the occurrence shall not constitute "domestic violence," but may be
the basis for the filing of a petition or complaint pursuant to the provisions of section 11 of
P.L.1982, c¢.77 (C.2A:4A-30).

b. "Law enforcement agency" means a department, division, bureau, commission, board or
other authority of the State or of any political subdivision thereof which employs law
enforcement officers.

c. "Law enforcement officer" means a person whose public duties include the power to act as
an officer for the detection, apprehension, arrest and conviction of offenders against the laws
of this State.

d. "Victim of domestic violence" means a person protected under this act and shall include
any person who is 18 years of age or older or who is an emancipated minor and who has been
subjected to domestic violence by a spouse, former spouse, or any other person who is a
present household member or was at any time a household member. "Victim of domestic
violence" also includes any person, regardless of age, who has been subjected to domestic
violence by a person with whom the victim has a child in common, or with whom the victim
anticipates having a child in common, if one of the parties is pregnant. "Victim of domestic
violence" also includes any person who has been subjected to domestic violence by a person
with whom the victim has had a dating relationship.

e. "Emancipated minor" means a person who is under 18 years of age but who has been
married, has entered military service, has a child or is pregnant or has been previously

declared by a court or an administrative agency to be emancipated.

L.1991,c.261,s.3; amended 1994, ¢.93, S.1; 1994, €.94, S.1; 2015, ¢.98, 5.2; 2016, C.77, S.1.




2(C:12-1 Assault.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

.2C:12'1 Assault.

2C:12-1. Assault. a. Simple assault. A person is guilty of assault if he:

(1) Attempts to cause or purposely, knowingly or recklessly causes bodily injury to another;
or

(2) Negligently causes bodily injury to another with a deadly weapon; or
(3) Attempts by physical menace to put another in fear of imminent serious bodily injury.

Simple assault is a disorderly persons offense unless committed in a fight or scuffle entered
into by mutual consent, in which case it is a petty disorderly persons offense.

b. Aggravated assault. A person is guilty of aggravated assault if he:

(1) Attempts to cause serious bodily injury to another, or causes such injury purposely or
knowingly or under circumstances manifesting extreme indifference to the value of human
life recklessly causes such injury; or

(2) Attempts to cause or purposely or knowingly causes bodily injury to another with a
deadly weapon; or

(3) Recklessly causes bodily injury to another with a deadly weapon; or

(4) Knowingly under circumstances manifesting extreme indifference to the value of human
life points a firearm, as defined in subsection f. of N.J.S.2C:39-1, at or in the direction of
another, whether or not the actor believes it to be loaded; or

(5) Commits a simple assault as defined in paragraph (1), (2) or (3) of subsection a. of this
section upon:

(a) Any law enforcement officer acting in the performance of his duties while in uniform or
exhibiting evidence of his authority or because of his status as a law enforcement officer; or
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(b) Any paid or volunteer fireman acting in the performance of his duties while in uniform or
otherwise clearly identifiable as being engaged in the performance of the duties of a fireman;
or

(c) Any person engaged in emergency first-aid or medical services acting in the performance
of his duties while in uniform or otherwise clearly identifiable as being engaged in the
performance of emergency first-aid or medical services; or

(d) Any school board member, school administrator, teacher, school bus driver or other
employee of a public or nonpublic school or school board while clearly identifiable as being
engaged in the performance of his duties or because of his status as a member or employee of
a public or nonpublic school or school board or any school bus driver employed by an
operator under contract to a public or nonpublic school or school board while clearly
identifiable as being engaged in the performance of his duties or because of his status as a
school bus driver; or

(e) Any employee of the Division of Child Protection and Permanency while clearly
identifiable as being engaged in the performance of his duties or because of his status as an
employee of the division; or

(f) Any justice of the Supreme Court, judge of the Superior Court, judge of the Tax Court or
municipal judge while clearly identifiable as being engaged in the performance of judicial
duties or because of his status as a member of the judiciary; or

(g) Any operator of a motorbus or the operator's supervisor or any employee of a rail
passenger service while clearly identifiable as being engaged in the performance of his duties
or because of his status as an operator of a motorbus or as the operator's supervisor or as an
employee of a rail passenger service; or

(h) Any Department of Corrections employee, county corrections officer, juvenile corrections
officer, State juvenile facility employee, juvenile detention staff member, juvenile detention
officer, probation officer or any sheriff, undersheriff, or sheriff's officer acting in the
performance of his duties while in uniform or exhibiting evidence of his authority or because
of his status as a Department of Corrections employee, county corrections officer, juvenile
corrections officer, State juvenile facility employee, juvenile detention staff member, juvenile
detention officer, probation officer, sheriff, undersheriff, or sheriff's officer; or

(i) Any employee, including any person employed under contract, of a utility company as
defined in section 2 of P.L.1971, c.224 (C.2A:42-86) or a cable television company subject to
the provisions of the "Cable Television Act," P.L.1972, ¢.186 (C.48:5A-1 et seq.) while clearly
identifiable as being engaged in the performance of his duties in regard to connecting,
disconnecting or repairing or attempting to connect, disconnect or repair any gas, electric or
water utility, or cable television or telecommunication service; or
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(j) Any health care worker employed by a licensed health care facility to provide direct
patient care, any health care professional licensed or otherwise authorized pursuant to Title
26 or Title 45 of the Revised Statutes to practice a health care profession, except a direct care
worker at a State or county psychiatric hospital or State developmental center or veterans'
memorial home, while clearly identifiable as being engaged in the duties of providing direct
patient care or practicing the health care profession; or

(k) Any direct care worker at a State or county psychiatric hospital or State developmental
center or veterans' memorial home, while clearly identifiable as being engaged in the duties
of providing direct patient care or practicing the health care profession, provided that the
actor is not a patient or resident at the facility who is classified by the facility as having a
mental illness or developmental disability; or

(6) Causes bodily injury to another person while fleeing or attempting to elude a law
enforcement officer in violation of subsection b. of N.J.S.2C:29-2 or while operating a motor
vehicle in violation of subsection c. of N.J.S.2C:20-10. Notwithstanding any other provision
of law to the contrary, a person shall be strictly liable for a violation of this paragraph upon
proof of a violation of subsection b. of N.J.S.2C:29-2 or while operating a motor vehicle in
violation of subsection c. of N.J.S.2C:20-10 which resulted in bodily injury to another
person; or

(7) Attempts to cause significant bodily injury to another or causes significant bodily injury
purposely or knowingly or, under circumstances manifesting extreme indifference to the
value of human life recklessly causes such significant bodily injury; or

(8) Causes bodily injury by knowingly or purposely starting a fire or causing an explosion in
violation of N.J.S.2C:17-1 which results in bodily injury to any emergency services personnel
involved in fire suppression activities, rendering emergency medical services resulting from
the fire or explosion or rescue operations, or rendering any necessary assistance at the scene
of the fire or explosion, including any bodily injury sustained while responding to the scene
of a reported fire or explosion. For purposes of this paragraph, "emergency services
personnel” shall include, but not be limited to, any paid or volunteer fireman, any person
engaged in emergency first-aid or medical services and any law enforcement officer.
Notwithstanding any other provision of law to the contrary, a person shall be strictly liable
for a violation of this paragraph upon proof of a violation of N.J.S.2C:17-1 which resulted in
bodily injury to any emergency services personnel; or

(9) Knowingly, under circumstances manifesting extreme indifference to the value of human
life, points or displays a firearm, as defined in subsection f. of N.J.S.2C:39-1, at or in the
direction of a law enforcement officer; or

(10) Knowingly points, displays or uses an imitation firearm, as defined in subsection v. of
N.J.S.2C:39-1, at or in the direction of a law enforcement officer with the purpose to
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intimidate, threaten or attempt to put the officer in fear of bodily injury or for any unlawful
purpose; or

(11) Uses or activates a laser sighting system or device, or a system or device which, in the
manner used, would cause a reasonable person to believe that it is a laser sighting system or
device, against a law enforcement officer acting in the performance of his duties while in
uniform or exhibiting evidence of his authority. As used in this paragraph, "laser sighting
system or device" means any system or device that is integrated with or affixed to a firearm
and emits a laser light beam that is used to assist in the sight alignment or aiming of the
firearm; or

(12) Attempts to cause significant bodily injury or causes significant bodily injury purposely
or knowingly or, under circumstances manifesting extreme indifference to the value of
human life, recklessly causes significant bodily injury to a person who, with respect to the
actor, meets the definition of a victim of domestic violence, as defined in subsection d. of
section 3 of P.L.1991, ¢.261 (C.2C:25-19); or

(13) Knowingly or, under circumstances manifesting extreme indifference to the value of
human life, recklessly obstructs the breathing or blood circulation of a person who, with
respect to the actor, meets the definition of a victim of domestic violence, as defined in
subsection d. of section 3 of P.L.1991, ¢.261 (C.2C:25-19), by applying pressure on the throat
or neck or blocking the nose or mouth of such person, thereby causing or attempting to cause
bodily injury.

Aggravated assault under paragraphs (1) and (6) of subsection b. of this section is a crime of
the second degree; under paragraphs (2), (7), (9) and (10) of subsection b. of this section is a
crime of the third degree; under paragraphs (3) and (4) of subsection b. of this section is a
crime of the fourth degree; and under paragraph (5) of subsection b. of this section is a crime
of the third degree if the victim suffers bodily injury, otherwise it is a crime of the fourth
degree. Aggravated assault under paragraph (8) of subsection b. of this section is a crime of
the third degree if the victim suffers bodily injury; if the victim suffers significant bodily
injury or serious bodily injury it is a crime of the second degree. Aggravated assault under
paragraph (11) of subsection b. of this section is a crime of the third degree. Aggravated
assault under paragraph (12) or (13) of subsection b. of this section is a crime of the third
degree but the presumption of non-imprisonment set forth in subsection e. of N.J.S.2C:44-1
for a first offense of a crime of the third degree shall not apply.

c. (1) A person is guilty of assault by auto or vessel when the person drives a vehicle or vessel
recklessly and causes either serious bodily injury or bodily injury to another. Assault by auto
or vessel is a crime of the fourth degree if serious bodily injury results and is a disorderly
persons offense if bodily injury results. Proof that the defendant was operating a hand-held
wireless telephone while driving a motor vehicle in violation of section 1 of P.L.2003, ¢.310
(C.39:4-97.3) may give rise to an inference that the defendant was driving recklessly.




(2) Assault by auto or vessel is a crime of the third degree if the person drives the vehicle
while in violation of R.S.39:4-50 or section 2 of P.L.1981, c.512 (C.39:4-50.4a) and serious
bodily injury results and is a crime of the fourth degree if the person drives the vehicle while
in violation of R.S.39:4-50 or section 2 of P.L.1981, c.512 (C.39:4-50.4a) and bodily injury
results.

(3) Assault by auto or vessel is a crime of the second degree if serious bodily injury results
from the defendant operating the auto or vessel while in violation of R.S.39:4-50 or section 2
of P.L.1981, c.512 (C.39:4-50.4a) while:

(a) on any school property used for school purposes which is owned by or leased to any
elementary or secondary school or school board, or within 1,000 feet of such school property;

(b) driving through a school crossing as defined in R.S.39:1-1 if the municipality, by
ordinance or resolution, has designated the school crossing as such; or

(c) driving through a school crossing as defined in R.S.39:1-1 knowing that juveniles are
present if the municipality has not designated the school crossing as such by ordinance or
resolution.

Assault by auto or vessel is a crime of the third degree if bodily injury results from the
defendant operating the auto or vessel in violation of this paragraph.

A map or true copy of a map depicting the location and boundaries of the area on or within
1,000 feet of any property used for school purposes which is owned by or leased to any
elementary or secondary school or school board produced pursuant to section 1 of P.L.1987,
c.101 (C.2C:35-7) may be used in a prosecution under subparagraph (a) of paragraph (3) of
this subsection.

It shall be no defense to a prosecution for a violation of subparagraph (a) or (b) of paragraph
(3) of this subsection that the defendant was unaware that the prohibited conduct took place
while on or within 1,000 feet of any school property or while driving through a school
crossing. Nor shall it be a defense to a prosecution under subparagraph (a) or (b) of
paragraph (3) of this subsection that no juveniles were present on the school property or
crossing zone at the time of the offense or that the school was not in session.

(4) Assault by auto or vessel is a crime of the third degree if the person purposely drives a
vehicle in an aggressive manner directed at another vehicle and serious bodily injury results
and is a crime of the fourth degree if the person purposely drives a vehicle in an aggressive
manner directed at another vehicle and bodily injury results. For purposes of this paragraph,
"driving a vehicle in an aggressive manner" shall include, but is not limited to, unexpectedly
altering the speed of the vehicle, making improper or erratic traffic lane changes,
disregarding traffic control devices, failing to yield the right of way, or following another
vehicle too closely.
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As used in this subsection, "vessel" means a means of conveyance for travel on water and
propelled otherwise than by muscular power.

d. A person who is employed by a facility as defined in section 2 of P.L.1977, c.239 (C.52:27G-
2) who commits a simple assault as defined in paragraph (1) or (2) of subsection a. of this
section upon an institutionalized elderly person as defined in section 2 of P.L.1977, ¢.239
(C.52:27G-2) is guilty of a crime of the fourth degree.

e. (Deleted by amendment, P.L.2001, c.443).

f. A person who commits a simple assault as defined in paragraph (1), (2) or (3) of subsection
a. of this section in the presence of a child under 16 years of age at a school or community
sponsored youth sports event is guilty of a crime of the fourth degree. The defendant shall be
strictly liable upon proof that the offense occurred, in fact, in the presence of a child under 16
years of age. It shall not be a defense that the defendant did not know that the child was
present or reasonably believed that the child was 16 years of age or older. The provisions of
this subsection shall not be construed to create any liability on the part of a participant in a
youth sports event or to abrogate any immunity or defense available to a participant in a
youth sports event. As used in this act, "school or community sponsored youth sports event"
means a competition, practice or instructional event involving one or more interscholastic
sports teams or youth sports teams organized pursuant to a nonprofit or similar charter or
which are member teams in a youth league organized by or affiliated with a county or
municipal recreation department and shall not include collegiate, semi-professional or
professional sporting events.

amended 1979, c.178, s.22; 1981, ¢.290, s.14; 1983, ¢.101; 1985, .97, s.2; 1985, c.444; 1990,
.87, s.1; 1991, ¢.237, S.2; 1991, €.341, S.2; 1993, €.219, S.2; 1995, ¢.6, s.1; 1995, ¢.181; 1995,
c.211, S.1; 1995, €.307, S.2; 1997, €.42; 1997, €.119; 1999, €.77; 1999, c.185, s.2; 1999, ¢.281;
1999, ¢.381; 2001, ¢.215; 2001, €.443, S.2; 2002, ¢.53; 2003, ¢.218; 2005, ¢.2; 2006, ¢.78, 5.2;
2010, €.109; 2012, ¢.3; 2012, ¢.16, 5.6; 2012, €.22, 5.2; 2015, ¢.98, s.1; 2015, €.100, S.1; 2017,
c.240.




2C:12-10 Definitions; stalking designated a crime; degrees.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

2C:12-10 Definitions; stalking designated a crime; degrees.

1. a. As used in this act:

(1) "Course of conduct” means repeatedly maintaining a visual or physical proximity to a
person; directly, indirectly, or through third parties, by any action, method, device, or means,
following, monitoring, observing, surveilling, threatening, or communicating to or about, a
person, or interfering with a person's property; repeatedly committing harassment against a
person; or repeatedly conveying, or causing to be conveyed, verbal or written threats or
threats conveyed by any other means of communication or threats implied by conduct or a
combination thereof directed at or toward a person.

(2) "Repeatedly” means on two or more occasions.
(3) "Emotional distress" means significant mental suffering or distress.

(4) "Cause a reasonable person to fear" means to cause fear which a reasonable victim,
similarly situated, would have under the circumstances.

b. A person is guilty of stalking, a crime of the fourth degree, if he purposefully or knowingly
engages in a course of conduct directed at a specific person that would cause a reasonable
person to fear for his safety or the safety of a third person or suffer other emotional distress.

c. A person is guilty of a crime of the third degree if he commits the crime of stalking in
violation of an existing court order prohibiting the behavior.

d. A person who commits a second or subsequent offense of stalking against the same victim
is guilty of a crime of the third degree.

e. A person is guilty of a crime of the third degree if he commits the crime of stalking while
serving a term of imprisonment or while on parole or probation as the result of a conviction

for any indictable offense under the laws of this State, any other state or the United States.

f. This act shall not apply to conduct which occurs during organized group picketing.

/S o
Tastcase

Smarter logal research




L.1992, ¢.2009, s.1; amended 1996, ¢.39, s.1; 1998, c. 17, 5.3; 1999, .47, S.1; 2001, C.220, §.2;
2009, c.28.




2(C:33-4 Harassment.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

2(C:33-4 Harassment.

2(C:33-4. Harassment.

Except as provided in subsection e., a person commits a petty disorderly persons offense if,
with purpose to harass another, he:

a. Makes, or causes to be made, a communication or communications anonymously or at
extremely inconvenient hours, or in offensively coarse language, or any other manner likely
to cause annoyance or alarm,;

b. Subjects another to striking, kicking, shoving, or other offensive touching, or threatens to
do so; or

c. Engages in any other course of alarming conduct or of repeatedly committed acts with
purpose to alarm or seriously annoy such other person.

A communication under subsection a. may be deemed to have been made either at the place
where it originated or at the place where it was received.

d. (Deleted by amendment, P.L.2001, ¢.443).

e. A person commits a crime of the fourth degree if, in committing an offense under this
section, he was serving a term of imprisonment or was on parole or probation as the result of
a conviction of any indictable offense under the laws of this State, any other state or the
United States.

L.1978, c.95; amended 1983, ¢.334; 1990, ¢.87, s.2; 1995, ¢.211, S.2; 1998, ¢.17, S.4; 2001,
€.443, s.3.




2C:25-28 Filing complaint alleging domestic violence in Family Part; proceeding.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

2C:25-28 Filing complaint alleging domestic violence in Family Part; proceeding.

12. a. A victim may file a complaint alleging the commission of an act of domestic violence
with the Family Part of the Chancery Division of the Superior Court in conformity with the
Rules of Court. The court shall not dismiss any complaint or delay disposition of a case
because the victim has left the residence to avoid further incidents of domestic violence.
Filing a complaint pursuant to this section shall not prevent the filing of a criminal complaint
for the same act.

On weekends, holidays and other times when the court is closed, a victim may file a
complaint before a judge of the Family Part of the Chancery Division of the Superior Court or
a municipal court judge who shall be assigned to accept complaints and issue emergency, ex
parte relief in the form of temporary restraining orders pursuant to this act.

A plaintiff may apply for relief under this section in a court having jurisdiction over the place
where the alleged act of domestic violence occurred, where the defendant resides, or where
the plaintiff resides or is sheltered, and the court shall follow the same procedures applicable
to other emergency applications. Criminal complaints filed pursuant to this act shall be
investigated and prosecuted in the jurisdiction where the offense is alleged to have occurred.
Contempt complaints filed pursuant to N.J.S.2C:29-9 shall be prosecuted in the county
where the contempt is alleged to have been committed and a copy of the contempt complaint
shall be forwarded to the court that issued the order alleged to have been violated.

b. The court shall waive any requirement that the petitioner's place of residence appear on
the complaint.

c. (1) The clerk of the court, or other person designated by the court, shall assist the parties in
completing any forms necessary for the filing of a summons, complaint, answer or other
pleading.

(2) The plaintiff may provide information concerning firearms to which the defendant has
access, including the location of these firearms, if known, on a form to be prescribed by the
Administrative Director of the Courts.

(3) Information provided by the plaintiff concerning firearms to which the defendant has
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access shall be kept confidential and shall not be disseminated or disclosed, provided that
nothing in this subsection shall prohibit dissemination or disclosure of this information in a
manner consistent with and in furtherance of the purpose for which the information was
provided.

d. Summons and complaint forms shall be readily available at the clerk's office, at the
municipal courts and at municipal and State police stations.

e. As soon as the domestic violence complaint is filed, both the victim and the abuser shall be
advised of any programs or services available for advice and counseling.

f. A plaintiff may seek emergency, ex parte relief in the nature of a temporary restraining
order. A municipal court judge or a judge of the Family Part of the Chancery Division of the
Superior Court may enter an ex parte order when necessary to protect the life, health or well-
being of a victim on whose behalf the relief is sought.

g. If it appears that the plaintiff is in danger of domestic violence, the judge shall, upon
consideration of the plaintiff's domestic violence complaint, order emergency ex parte relief,
in the nature of a temporary restraining order. A decision shall be made by the judge
regarding the emergency relief forthwith.

h. A judge may issue a temporary restraining order upon sworn testimony or complaint of an
applicant who is not physically present, pursuant to court rules, or by a person who
represents a person who is physically or mentally incapable of filing personally. A temporary
restraining order may be issued if the judge is satisfied that exigent circumstances exist
sufficient to excuse the failure of the applicant to appear personally and that sufficient
grounds for granting the application have been shown.

i. An order for emergency, ex parte relief shall be granted upon good cause shown and shall
remain in effect until a judge of the Family Part issues a further order. Any temporary order
hereunder is immediately appealable for a plenary hearing de novo not on the record before
any judge of the Family Part of the county in which the plaintiff resides or is sheltered if that
judge issued the temporary order or has access to the reasons for the issuance of the
temporary order and sets forth in the record the reasons for the modification or dissolution.
The denial of a temporary restraining order by a municipal court judge and subsequent
administrative dismissal of the complaint shall not bar the victim from refiling a complaint
in the Family Part based on the same incident and receiving an emergency, ex parte hearing
de novo not on the record before a Family Part judge, and every denial of relief by a
municipal court judge shall so state.

j. Emergency relief may include forbidding the defendant from returning to the scene of the
domestic violence, forbidding the defendant from possessing any firearm or other weapon
enumerated in subsection r. of N.J.S.2C:39-1, ordering the search for and seizure of any
firearm or other weapon at any location where the judge has reasonable cause to believe the

/N >
Fastcase

Smarter logal research.




weapon is located and the seizure of any firearms purchaser identification card or permit to
purchase a handgun issued to the defendant and any other appropriate relief.

If the order requires the surrender of any firearm or other weapon, a law enforcement officer
shall accompany the defendant, or may proceed without the defendant if necessary, to the
scene of the domestic violence or any other location where the judge has reasonable cause to
believe any firearm or other weapon belonging to the defendant is located, to ensure that the
defendant does not gain access to any firearm or other weapon, and that the firearm or other
weapon is appropriately surrendered in accordance with the order. If the order prohibits the
defendant from returning to the scene of domestic violence or any other location where the
judge has reasonable cause to believe any firearm or other weapon belonging to the
defendant is located, any firearm or other weapon located there shall be seized by a law
enforcement officer. The order shall include notice to the defendant of the penalties for a
violation of any provision of the order, including but not limited to the penalties for
contempt of court and unlawful possession of a firearm or other weapon pursuant to
N.J.S.2C:39-5. Other appropriate relief may include but is not limited to an order directing
the possession of any animal owned, possessed, leased, kept, or held by either party or a
minor child residing in the household and providing that the animal shall not be disposed of
prior to entry of a final order pursuant to section 13 of P.L.1991, ¢.261 (C.2C:25-29).

The judge shall state with specificity the reasons for and scope of any search and seizure
authorized by the order. The provisions of this subsection prohibiting a defendant from
possessing a firearm or other weapon shall not apply to any law enforcement officer while
actually on duty, or to any member of the Armed Forces of the United States or member of
the National Guard while actually on duty or traveling to or from an authorized place of duty.

k. The judge may permit the defendant to return to the scene of the domestic violence to pick
up personal belongings and effects but shall, in the order granting relief, restrict the time and
duration of such permission and provide for police supervision of such visit.

1. An order granting emergency relief, together with the complaint or complaints, shall
immediately be forwarded to the appropriate law enforcement agency for service on the
defendant, and to the police of the municipality in which the plaintiff resides or is sheltered,
and shall immediately be served upon the defendant by the police, except that an order
issued during regular court hours may be forwarded to the sheriff for immediate service
upon the defendant in accordance with the Rules of Court. If personal service cannot be
effected upon the defendant, the court may order other appropriate substituted service. At no
time shall the plaintiff be asked or required to serve any order on the defendant.

m. (Deleted by amendment, P.L.1994, ¢.94.)
n. Notice of temporary restraining orders issued pursuant to this section shall be sent by the

clerk of the court or other person designated by the court to the appropriate chiefs of police,
members of the State Police and any other appropriate law enforcement agency or court.
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0. (Deleted by amendment, P.L.1994, c.94.)

p. Any temporary or final restraining order issued pursuant to this act shall be in effect
throughout the State, and shall be enforced by all law enforcement officers.

q. Prior to the issuance of any temporary or final restraining order issued pursuant to this
section, the court shall order that a search be made of the domestic violence central registry
with regard to the defendant's record.

L.1991, c.261, s.12; amended 1994, .94, s.4; 1999, ¢.421, 5.3; 2003, €.277, S.5; 2011, €.213,
S.3; 2016, ¢.91, s.2.




2C:25-29 Hearing procedure; relief.

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:

DISCLAIMER: This statutory database is unannotated and as such may include laws that
have not become operable due to unmet conditions, have expired, have been ruled
inoperable by a court, or have otherwise become inoperable. Effective dates are not typically
included. Users should diligently read applicable statute source law and case law.

2C:25-29 Hearing procedure; relief.

13. a. A hearing shall be held in the Family Part of the Chancery Division of the Superior
Court within 10 days of the filing of a complaint pursuant to section 12 of P.L.1991, c.261
(C.2C:25-28) in the county where the ex parte restraints were ordered, unless good cause is
shown for the hearing to be held elsewhere. A copy of the complaint shall be served on the
defendant in conformity with the Rules of Court. If a criminal complaint arising out of the
same incident which is the subject matter of a complaint brought under P.L.1981, c.426
(C.2C:25-1 et seq.) or P.L.1991, c.261 (C.2C:25-17 et seq.) has been filed, testimony given by
the plaintiff or defendant in the domestic violence matter shall not be used in the
simultaneous or subsequent criminal proceeding against the defendant, other than domestic
violence contempt matters and where it would otherwise be admissible hearsay under the
rules of evidence that govern where a party is unavailable. At the hearing the standard for
proving the allegations in the complaint shall be by a preponderance of the evidence. The
court shall consider but not be limited to the following factors:

(1) The previous history of domestic violence between the plaintiff and defendant, including
threats, harassment and physical abuse;

(2) The existence of immediate danger to person or property;

(3) The financial circumstances of the plaintiff and defendant;

(4) The best interests of the victim and any child;

(5) In determining custody and parenting time the protection of the victim's safety; and

(6) The existence of a verifiable order of protection from another jurisdiction.

An order issued under this act shall only restrain or provide damages payable from a person
against whom a complaint has been filed under this act and only after a finding or an
admission is made that an act of domestic violence was committed by that person. The issue
of whether or not a violation of this act occurred, including an act of contempt under this act,

shall not be subject to mediation or negotiation in any form. In addition, where a temporary
or final order has been issued pursuant to this act, no party shall be ordered to participate in
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mediation on the issue of custody or parenting time.

b. In proceedings in which complaints for restraining orders have been filed, the court shall
grant any relief necessary to prevent further abuse. In addition to any other provisions, any
restraining order issued by the court shall bar the defendant from purchasing, owning,
possessing or controlling a firearm and from receiving or retaining a firearms purchaser
identification card or permit to purchase a handgun pursuant to N.J.S.2C:58-3 during the
period in which the restraining order is in effect or two years, whichever is greater. The order
shall require the immediate surrender of any firearm or other weapon belonging to the
defendant. The order shall include notice to the defendant of the penalties for a violation of
any provision of the order, including but not limited to the penalties for contempt of court
and unlawful possession of a firearm or other weapon pursuant to N.J.S.2C:39-5.

A law enforcement officer shall accompany the defendant, or may proceed without the
defendant if necessary, to any place where any firearm or other weapon belonging to the
defendant is located to ensure that the defendant does not gain access to any firearm or other
weapon, and a law enforcement officer shall take custody of any firearm or other weapon
belonging to the defendant. If the order prohibits the defendant from returning to the scene
of domestic violence or other place where firearms or other weapons belonging to the
defendant are located, any firearm or other weapon located there shall be seized by a law
enforcement officer. The provisions of this subsection requiring the surrender or removal of
a firearm, card, or permit shall not apply to any law enforcement officer while actually on
duty, or to any member of the Armed Forces of the United States or member of the National
Guard while actually on duty or traveling to or from an authorized place of duty. At the
hearing the judge of the Family Part of the Chancery Division of the Superior Court may
issue an order granting any or all of the following relief:

(1) An order restraining the defendant from subjecting the victim to domestic violence, as
defined in this act.

(2) An order granting exclusive possession to the plaintiff of the residence or household
regardless of whether the residence or household is jointly or solely owned by the parties or
jointly or solely leased by the parties. This order shall not in any manner affect title or
interest to any real property held by either party or both jointly. If it is not possible for the
victim to remain in the residence, the court may order the defendant to pay the victim's rent
at a residence other than the one previously shared by the parties if the defendant is found to
have a duty to support the victim and the victim requires alternative housing.

(3) An order providing for parenting time. The order shall protect the safety and well-being
of the plaintiff and minor children and shall specify the place and frequency of parenting
time. Parenting time arrangements shall not compromise any other remedy provided by the
court by requiring or encouraging contact between the plaintiff and defendant. Orders for
parenting time may include a designation of a place of parenting time away from the
plaintiff, the participation of a third party, or supervised parenting time.
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(a) The court shall consider a request by a custodial parent who has been subjected to
domestic violence by a person with parenting time rights to a child in the parent's custody for
an investigation or evaluation by the appropriate agency to assess the risk of harm to the
child prior to the entry of a parenting time order. Any denial of such a request must be on the
record and shall only be made if the judge finds the request to be arbitrary or capricious.

(b) The court shall consider suspension of the parenting time order and hold an emergency

hearing upon an application made by the plaintiff certifying under oath that the defendant's
access to the child pursuant to the parenting time order has threatened the safety and well-

being of the child.

(4) An order requiring the defendant to pay to the victim monetary compensation for losses
suffered as a direct result of the act of domestic violence. The order may require the
defendant to pay the victim directly, to reimburse the Victims of Crime Compensation Office
for any and all compensation paid by the Victims of Crime Compensation Office directly to or
on behalf of the victim, and may require that the defendant reimburse any parties that may
have compensated the victim, as the court may determine. Compensatory losses shall
include, but not be limited to, loss of earnings or other support, including child or spousal
support, out-of-pocket losses for injuries sustained, cost of repair or replacement of real or
personal property damaged or destroyed or taken by the defendant, cost of counseling for the
victim, moving or other travel expenses, reasonable attorney's fees, court costs, and
compensation for pain and suffering. Where appropriate, punitive damages may be awarded
in addition to compensatory damages.

(5) An order requiring the defendant to receive professional domestic violence counseling
from either a private source or a source appointed by the court and, in that event, requiring
the defendant to provide the court at specified intervals with documentation of attendance at
the professional counseling. The court may order the defendant to pay for the professional
counseling. No application by the defendant to dissolve a final order which contains a
requirement for attendance at professional counseling pursuant to this paragraph shall be
granted by the court unless, in addition to any other provisions required by law or conditions
ordered by the court, the defendant has completed all required attendance at such
counseling.

(6) An order restraining the defendant from entering the residence, property, school, or place
of employment of the victim or of other family or household members of the victim and
requiring the defendant to stay away from any specified place that is named in the order and
is frequented regularly by the victim or other family or household members.

(7) An order restraining the defendant from making contact with the plaintiff or others,
including an order forbidding the defendant from personally or through an agent initiating
any communication likely to cause annoyance or alarm including, but not limited to,
personal, written, or telephone contact with the victim or other family members, or their
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employers, employees, or fellow workers, or others with whom communication would be
likely to cause annoyance or alarm to the victim.

(8) An order requiring that the defendant make or continue to make rent or mortgage
payments on the residence occupied by the victim if the defendant is found to have a duty to
support the victim or other dependent household members; provided that this issue has not
been resolved or is not being litigated between the parties in another action.

(9) An order granting either party temporary possession of specified personal property, such
as an automobile, checkbook, documentation of health insurance, an identification
document, a key, and other personal effects.

(10) An order awarding emergency monetary relief, including emergency support for minor
children, to the victim and other dependents, if any. An ongoing obligation of support shall
be determined at a later date pursuant to applicable law.

(11) An order awarding temporary custody of a minor child. The court shall presume that the
best interests of the child are served by an award of custody to the non-abusive parent.

(12) An order requiring that a law enforcement officer accompany either party to the
residence or any shared business premises to supervise the removal of personal belongings in
order to ensure the personal safety of the plaintiff when a restraining order has been issued.
This order shall be restricted in duration.

(13) (Deleted by amendment, P.L.1995, c.242).

(14) An order granting any other appropriate relief for the plaintiff and dependent children,
provided that the plaintiff consents to such relief, including relief requested by the plaintiff at
the final hearing, whether or not the plaintiff requested such relief at the time of the granting
of the initial emergency order.

(15) An order that requires that the defendant report to the intake unit of the Family Part of
the Chancery Division of the Superior Court for monitoring of any other provision of the
order.

(16) In addition to the order required by this subsection prohibiting the defendant from
possessing any firearm, the court may also issue an order prohibiting the defendant from
possessing any other weapon enumerated in subsection r. of N.J.S.2C:39-1 and ordering the
search for and seizure of any firearm or other weapon at any location where the judge has
reasonable cause to believe the weapon is located. The judge shall state with specificity the
reasons for and scope of the search and seizure authorized by the order.

(17) An order prohibiting the defendant from stalking or following, or threatening to harm, to
stalk or to follow, the complainant or any other person named in the order in a manner that,
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taken in the context of past actions of the defendant, would put the complainant in
reasonable fear that the defendant would cause the death or injury of the complainant or any
other person. Behavior prohibited under this act includes, but is not limited to, behavior
prohibited under the provisions of P.L.1992, c.209 (C.2C:12-10).

(18) An order requiring the defendant to undergo a psychiatric evaluation.

(19) An order directing the possession of any animal owned, possessed, leased, kept, or held
by either party or a minor child residing in the household. Where a person has abused or
threatened to abuse such animal, there shall be a presumption that possession of the animal
shall be awarded to the non-abusive party.

c. Notice of orders issued pursuant to this section shall be sent by the clerk of the Family Part
of the Chancery Division of the Superior Court or other person designated by the court to the
appropriate chiefs of police, members of the State Police and any other appropriate law
enforcement agency.

d. Upon good cause shown, any final order may be dissolved or modified upon application to
the Family Part of the Chancery Division of the Superior Court, but only if the judge who
dissolves or modifies the order is the same judge who entered the order, or has available a
complete record of the hearing or hearings on which the order was based.

e. Prior to the issuance of any order pursuant to this section, the court shall order that a
search be made of the domestic violence central registry.

L.1991, c.261, s.13; amended 1994, .94, s.5; 1994, ¢.137, 5.2; 1995, ¢.242, s.1; 1997, €.299, s.8;
1999, ¢.236, s.2; 1999, €.421, 5.4; 2003, €.277, S.2; 2011, C.213, S.4; 2016, ¢.91, 5.3.
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2C:25-30 Violations, penalties

These statutes are sourced from the New Jersey Legislature. Please consider the following
language from their site:
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2C:25-30. Violations, penalties

14. Except as provided below, a violation by the defendant of an order issued pursuant to this
act shall constitute an offense under subsection b. of N.J.S.2C:29-9 and each order shall so
state. All contempt proceedings conducted pursuant to N.J.S.2C:29-9 involving domestic
violence orders, other than those constituting indictable offenses, shall be heard by the
Family Part of the Chancery Division of the Superior Court. All contempt proceedings
brought pursuant to P.L.1991, ¢.261 (C.2C:25-17 et seq.) shall be subject to any rules or
guidelines established by the Supreme Court to guarantee the prompt disposition of criminal
matters. Additionally, and notwithstanding the term of imprisonment provided in
N.J.S.2C:43-8, any person convicted of a second or subsequent nonindictable domestic
violence contempt offense shall serve a minimum term of not less than 30 days. Orders
entered pursuant to paragraphs (3), (4), (5), (8) and (9) of subsection b. of section 13 of this
act shall be excluded from enforcement under subsection b. of N.J.S.2C:29-9; however,
violations of these orders may be enforced in a civil or criminal action initiated by the
plaintiff or by the court, on its own motion, pursuant to applicable court rules.

L.1991,¢.261,5.14; amended 1994,¢.93,5.3; 1994,¢.94,5.6.




The Intersection of Elder Abuse and Family Law

by Cassie Murphy

n cases involving elder abuse, family law practitioners

should consider all available remedies. While the

remedies provided by the Prevention of Domestic
Act (PDVA) may immediately come to mind, practitioners
should be aware that other options exist that may
more appropriately meet the needs ol the elder client,
depending on the circumstances of the case. The purpose
ol this article is 1o examine those lesser-known options.

What is Elder Abuse?

In general, elder abuse refers to the mistreatment of

an older person committed by someone with whom the
elder has a special relationship (for example, a spouse,
sibling, child, [riend, or caregiver).! ‘Elder’ is delined
dillerently depending on the source, but it typically refers
to a person aged 60 or older, a person who has reached
the age of retirement, and/or a person who can no longer
continue his or her family or employment role due to
physical decline.?
Elder abuse can take any of the lollowing forms:
e Physical Abuse: inflicting or threatening to inflict,
physical pain or injury on a vulnerable elder, or depriv-
ing them of a basic need

Emotional/Psychological Abuse: inflicting mental
pain, anguish, or distress on an elder person through
verbal or nonverbal acts

Sexual Abuse: non-consensual sexual contact of any

kind, or coercing an elder to witness sexual behaviors

* Financial Abuse/Exploitation: illegal taking, misuse,
or concealment of funds, property, or assets ol a
vulnerable elder

* Neglect: refusal or failure by those responsible to

provide food, shelter, healthcare or protection for a

vulnerable elder

Abandonment: the desertion of a vulnerable elder by
anyone who has assumed the responsibility for care or
custody of that person’

The most frequently substantiated form of elder
abuse, comprising half or more of the confirmed cases,

is sell-neglect. Here, issues of personal freedom and
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competency are often at odds; state social services agen-
cies are reluctant (o intervene in sell-neglect or may be
constrained in doing so. However, self-neglect can be a
risk lactor for elder abuse by others." Today, the fastest
rising lorm of elder abuse is financial exploitation.’

Abuse ol older people by others can be an overt act or
it can be an act of omission; similarly, it can be an inten-
tional act or an unintentional act. All 50 states have some
form ol elder abuse prevention laws.® Abuse committed
by a spouse or partner is also referred to as ‘intimate
partner violence’ or ‘domestic violence in later life.”

Elder abuse can aflect anyone, regardless of gender,
ethnicity, or social status. The majority ol elder abuse
cases implicate family members.® It is olten more dilficult
for a victim ol elder abuse to leave an abusive relation-
ship because of the physical or mental impairments that
may result from old age.” In addition, an abuser is often
the abused elder’s only form of companionship, thereby
rendering it even more difficult for the elder to take
action."

What Should Practitioners Do in Cases of Elder
Abuse?

The Adult Protective Services Act'' was created
to provide protections to vulnerable adults living in a
community setting, as [urther deflined in the act and
herein. Adult Protective Services (APS) is the New Jersey
government institution that receives and investigates

reports of suspected abuse, neglect, and exploitation of

these adults. Healthcare professionals, law enforcement
officers, firefighters, paramedics, and emergency medical
technicians are required to report suspicions ol abuse,
neglect, and exploitation.'
Pursuant to the act, the lollowing definitions'’ are
relevant:
¢ Abuse is defined as “the willful infliction of physical
pain, injury or mental anguish, unreasonable confine-
ment, or the willlul deprivation of services which are
necessary to maintain a person’s physical and mental
health?”
* Neglect is delined as “an act or failure to act by a
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vulnerable adult or his caretaker which results in the
inadequate provision of care or services necessary to
maintain the physical and mental health of the vulner-
able adult, and which places the vulnerable adult in a
situation which can result in serious injury or which is
life-threatening;”

¢ Exploitation is defined as “the act or process of

illegally or improperly using a person or his resources

for another person’s profit or advantage;”

Vulnerable adult is delined as “a person 18 years of

age or older who resides in a community setting and

who, because of a physical or mental illness, disability
or deliciency, lacks sulficient understanding or capacity
to make, communicate, or carry out decisions concern-
ing his well-being and is the subject of abuse, neglect or
exploitation;” and

* Community setting is delined as “a private residence
or any non-institutional setting in which a person
may reside alone or with others, but shall not include
residential health care facilities, rooming houses or
boarding homes or any other facility or living arrange-
ment subject o licensure by, operated by, or under
contract with, a State department or agency.” (Thus,
this definition does not include institutional settings
such as nursing homes and assisted living facilities).

Based on the definitions set forth above, it is clear
that the definitions of elder abuse as identilied in the
Adult Protective Services Act have signilicant overlap
with the definitions of domestic violence as identified in
the PDVA. Consider, for example, the following definition
ol abuse in the Adult Protective Services Act:

the willful infliction of physical pain, injury
or mental anguish, unreasonable conflinement,
or the willful deprivation of services which are
necessary to maintain a person’s physical and
mental health[/]

Now compare that definition with the following defi-
nitions in the PDVA:
* Assault: “A person is guilty of assault if he attempts
to cause or purposely, knowingly or recklessly causes
bodily injury to another...”,
* Harassment: “A person commits a petty disorderly
persons offense if, with purpose to harass another,
he makes...a communication or communications
anonymously or at extremely inconvenient hours, or in
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offensively coarse language, or any other manner likely

to cause annoyance or alarm...”, and

¢ False imprisonment: “A person commits a disorderly
persons olfense if he knowingly restrains another
unlawlully so as to interlere substantially with his
liberty”)."

All involve the exertion of power and control over
a victim. In fact, many experts in the gerontology field
view domestic violence of the elderly as falling under the
broader umbrella of ‘elder abuse.”

Therelore, a practitioner should be facile with the
different remedies available 10 his or her client depending
on the particular circumstances of the case. Most family
law practitioners are familiar with the procedures, rights,
and remedies set forth in the PDVA, but are less familiar
with the components of the Adult Protective Services Act.

A referral to APS results in an investigation ol the
potentially abused adult within 72 hours of the reler-
ral, involving a private interview between the abused
party and a social worker." The APS worker may also
interview other parties as may be warranted, and review
documents such as bank and medical records." Follow-
ing an investigation, a determination is made as o the
need for ongoing protective services, which may include
“providing or arranging for appropriate services, obtain-
ing financial benefits to which a person is entitled, and
arranging for guardianship and other legal actions.”"
The APS worker can petition the court in the event a
vulnerable adult’s caretaker interferes with the attempt
to provide the protective services sought by the vulner-
able adult." The APS worker can also make a referral to
law enlorcement officials for criminal acts perpetuated
against the abused party, and can reler the case to the
Division of Developmental Disabilities or the Division
ol Mental Health and Hospitals in the Department of
Human Services, if the abused person is in need of
specialized care because of a developmental disability or
mental illness.””

Unlike the APS model, domestic violence programs
and protections do not investigate allegations of abuse.
[nstead, they rely upon the self-reporting of the victim.
Moreover, the PDVA does not protect against violence
perpetrated by an abuser who is or was not the signifi-
cant other or household member of the victim, and its
definitions ol domestic violence are arguably narrower
than the definitions of abuse, neglect, and exploitation
in the Adult Protective Services Act. However, domestic
violence programs and protections may be appropriate
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in circumstances where an elderly adult does not qualily
lor services pursuant to the Adult Protective Services
Act, but nonetheless needs assistance with the abuse he
or she is sulfering. Pursuant to the PDVA, remedies for a
domestic violence victim include a prohibition on contact
or communication between the victim and abuser; the
removal of the abuser [rom the victim’s residence; and
monetary compensation and/or the payment of support
from the abuser to the victim.?!

Special Problems Confronting Cases of Elder
Abuse

[n evaluating the remedies available to a client, prac-
titioners should be aware ol special problems confronting
cases ol elder abuse. A key risk lactor for elder abuse is
elders with cognitive or memory impairments, such
as dementia.”? Research has found that there exists
worldwide a greater level of abuse in families where
Alzheimer’s disease is present.”’ In fact, individuals with
disabilities are generally more prone to experience abuse
than non-disabled persons.*!

[n the event of the abuse of a client who sulfers from
a cognitive impairment such as dementia, the client may
not only be unwilling but he or she may be unable, to
testily in a domestic violence proceeding regarding the
abuse. A client with a cognitive impairment may be
unable to recall important facts, may be viewed as an
unreliable witness, or may be unable to withstand the
pressures ol a court proceeding. In circumstances in
which an elderly victim is unwilling or unable to proceed
with a domestic violence complaint, a practitioner should
consider a referral to APS, which has specialized skills in
assisting victims with diminished mental capacity.

[n particular, practitioners should consider a medical
assessment (o determine mental capacity or the necessity
of a guardian, in appropriate circumstances, through the
assistance of APS or otherwise. Pursuant to the Adult
Protective Services Act, APS may apply to the court for an
order authorizing the provision of protective services if

the vulnerable adult is unable to consent to such servic-

es.”” [n that event, the court can order a psychological
examination to assess the vulnerable adult’s capacity.*®
[n addition, the Adult Protective Services Act autho-
rizes APS to initiale a guardianship or conservatorship
proceeding on behalf of the vulnerable adult.”

Similarly, the New Jersey Court Rules provide the
parameters for a guardianship proceeding.” In relevant
part, any complaint [or the appointment of a guardian that
is filed by someone other than the elderly client shall be
accompanied by allidavits from at least two medical profes-
sionals. The alfidavits shall include, among other things:

the alfiant’s opinion of the extent to which
the alleged incapacitated person is unfit and
unable to govern himself or herself and to
manage his or her alfairs and shall set forth with
particularity the circumstances and conduct of
the alleged incapacitated person upon which
this opinion is based, including a history of the
alleged incapacitated person’s condition.*

[['a practitioner suspects cognitive decline in his or
her client, the American Bar Association recommends
the practitioner first conduct an informal discussion
with the client regarding current events.’” If the client
cannot “answer basic orientation questions or has been
diagnosed with moderate- or severe-state Alzheimer’s,”
a medical evaluation is likely appropriate.’ Should the
medical evaluation conclude that the client lacks capacity,
a guardianship proceeding is likely the next step.

Above all, a practitioner laced with the unusual
circumstance of an elderly client with questionable
mental capacity should consult with professionals and
experts who specialize in this area ol practice.

Cassie Murphy is a partner in the law firm of Paone, Zaleski
& Murphy, in Woodbridge and Red Bank.
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