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The Complicated History of Cannabis

Cannabis has a long history of use 

• Herbal medicine for thousands of years

• Between 1850 and 1937, cannabis was 

recommended for more than 100 illnesses or 

diseases in the U.S. Pharmacopoeia

• Hemp, a strain of the Cannabis sativa plant, is one 

of the fasted growing plants and was spun into 

usable fiber 10,000 years ago
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Cannabis Cultivation Dates to Colonial Times

• The Puritans brought in the form 

of seeds for planting crops  

• Britain’s colonies  required to grow 

hemp for textiles and rope

• For over 200 years, the crop was 

considered  a valid form of 

currency and could be used to pay 

taxes.

• Washington and Jefferson grew 

cannabis 

• Benjamin Franklin started one of 

the first paper mills with hemp

• According to some historians, the 

first drafts of the Declaration of 

Independence was written on 

hemp paper 
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The Downturn of the American Cannabis Industry

• Mexican Revolution of 1910 increased marijuana recreational use 

• The Great Depression stoked resentment of immigrants and public fear

• Prohibition and the Marijuana Tax Act of 1937

• “Reefer madness” political and social policy demonizes marijuana

• The War on Drugs and the Controlled Substances Act of 1970

• Marijuana classified as a Schedule I drug

• Shafer Commission’s recommendation rejected by Nixon Administration
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Controlled Substances Act of 1970

Federal drug policy that regulates all controlled substances
• FDA must approve all controlled substances before sold

• CSA also confers regulatory authority to DEA over certain drugs 

Schedule I  (marijuana, LSD, heroin)
• High potential for abuse; No currently accepted medical use in treatment in US

• Lack of accepted safety for use under medical supervision

Schedule II  (methamphetamines, cocaine, oxycodone)

• Accepted medical use; High potential for abuse 

• Severe psychological or physical dependence 

Reclassification Efforts
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Definitions

• Cannabis
– General term to describe any variety of 

the plant, including the three distinctive 

subspecies Cannabis sativa, Cannabis 

indica and Cannabis ruderalis.

• Marijuana
– Refers to psychoactive and intoxicating 

cannabis that contains THC.

– “Marijuana” is a defined term within the 

Controlled Substances Act.

• THC
– Tetrahydrocannabinol is the primary 

psychoactive and intoxicating cannabinoid.

• CBD
– Cannabidiol is the primary medicinal 

cannabinoid. It is psychoactive but is not 

intoxicating.

• Hemp
– Variety of Cannabis sativa used for many 

industrial purposes and as source for CBD. 

– Under Farm Bills, defined as containing no 

more than 0.3 percent THC on a dry weight 

basis.
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Legalization Remains Focused at State-Level

• 33 states have medical marijuana regulations

• 11 states and Washington DC have adult use 

(“recreational”) cannabis regulations

• 46 states allow access to CBD for qualifying medical 

conditions

• 42 states created state hemp pilot programs under the 2014 

Farm Bill and more are expected to allow hemp cultivation 

authorized by the 2018 Farm Bill
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2013 “Cole Memo” 

• Policy of noninterference with marijuana-friendly state laws

• Enforcement priorities like preventing  

• Distribution to minors

• funding criminal enterprises

2018 rescission of Cole Memo

• Returns discretion to prosecutors to enforce federal drug laws

Rohrabacher-Blumenauer amendment

• Limits federal enforcement by blocking the use of federal funds to impede the 

implementation of state medical marijuana laws.

Supremecy Clause:  Federal Law Trumps



Federal Law – The Reality

Cole Memo 
(2013)

Cole Memo 

Rescinded 
(Jan 2018)

Prosecutorial 

Discretion by 

U.S. Attorneys

No Increase in 

Federal 

Prosecutions
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Evaluating the Risk

• Wide public support does not mean there is no risk.

– Individuals and companies must ensure that any underlying cannabis 

-related activity is legal under state law.

• The risk-benefit calculus nevertheless continues to shift 

toward a conclusion of de facto legalization that justifies a 

decision to enter the cannabis market based on sound 

business judgment detached from an unreasonable fear of 

prosecution. 
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The retail tax the consumer

will pay at the register will be 

approximately 20-35%
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Illinois’s Medicinal Marijuana Program

• 2013 –The Compassionate Use of 

Medical Cannabis Pilot Program Act is 

passed

• Allowed registered qualifying patients 

and caregivers to use medicinal 

marijuana for qualifying medical 

conditions

• Use limited to severe debilitating or 

life-threatening conditions 

• Cancer, glaucoma, spinal cord injury, 

epilepsy, etc 

• 2017 PTSD added as a qualifying 

condition – most commonly cited

• 2018 – lawmakers dropped 

requirements for patient fingerprints 

and criminal background checks 

• Alternatives to Opioids Act of 2018

• 2019 lawmakers added 11 qualifying 

illnesses including conditions such as 

chronic pain, migraines and arthritis
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• Wide public support does not mean there is no risk.

– Individuals and companies must ensure that any underlying cannabis 

-related activity is legal under state law.

– Best practice requires “know the law” due diligence.

• The risk-benefit calculus nevertheless continues to shift 

toward a conclusion of de facto legalization that justifies a 

decision to enter the cannabis market based on sound 

business judgment detached from an unreasonable fear of 

prosecution. 
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Illinois Cannabis Regulation and Tax Act

• May 31, 2019 Illinois Legislature 

passed HB 1438, legalizing 

recreational marijuana for adult use 

and sale in Illinois  

• June 25, 2019 signed into law effective 

January 1, 2020

• 11th state to legalize recreational adult 

use but 1st state to do so through the 

legislature 

• Act is designed to address social 

issues that include
– allowing law enforcement to focus on violent 

and property crimes

– Generating revenue for social programs like 

education, substance abuse and freeing public 

resources 

– Individual freedoms

• Cultivation, distribution and sale 

remains highly regulated and subject 

to stringent licensing



Who Can Possess and How Much

• Any adult over 21 years old with valid identification will be able to purchase

• Residents may possess 
– up to 30 grams of flower, 

– 500 milligrams of cannabis-infused products or 

– 5 grams of cannabis concentrate.  

– Residents with a valid medicinal card are permitted to grow up to 5 cannabis plants exceeding 5 

inches tall. 

• Nonresidents may possess 
– 15 grams of flower, 

– 250 milligrams of cannabis- infused products or 

– 2.5 grams of cannabis concentrate.



• Use is permitted on private property 

– If not otherwise prohibited

• Use is still illegal in many places, including
– Public places

– motor vehicles 

– In a residence used for child or social services care  

– Near anyone under the age of 21 

– On school grounds, in a school bus

– Anywhere smoking is prohibited under the Smoke Free Illinois Act

Where is Use Allowed?



• Only licensed dispensaries can sell recreational marijuana

• Two waves of licensing for dipensaries 

– Early Approval Dispensary License 

• Head start given to established medical dispensaries to apply for sales 

January 1, 2020

– Conditional Dispensary Licenses 

• October 15, 2019 application process opened for businesses without 

medical dispensary licenses

How To Get It – Who Can Sell it
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Medical Dispensaries With Early Approval License 

Only Locations allowed to sell on 

January 1, 2020

110 available licenses

22 provided as of November 20, 

2019

Subject to License renewal March 

31, 2021
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Conditional Licenses Dispensaries 

Application Process Has Begun

October 1(5), 2019 - Applications 

available from IDFPR

Application will be accepted from 

December 10-January 2, 2020 

Up to 75 Conditional Licenses issued 

by May 1, 2020

More than 60% issued in Cook and its 

surrounding counties



Dispensary Application Process

• Applications are scored with social equity in mind

• Applicants who meet social equity criteria are eligible 

for reduced fees, additional points, low interest loans 

• Fees
– Application $5,000 ($2,500 for social equity applicant)

– License registration $60,000 ($30,000 for social equity candidate) 

– Cannabis Business Development Fee  

- 5% total sales or $750,000

- Minimum $250,000

-



Who Can Grow It 

• Personal Growers / Medical Cardholders

– Qualifying Patients can grow up to 5 plants over 5 inches tall

– Per household limitation

– Must be secure from unauthorized access and out of public 

view 

– Can keep what is grown on premises but possession limits 

apply outside residence



Who Can Grow It 

• Licensed Growers
• Craft Grower License

• Cultivation Center License

• Early application for medicinal cultivation center license 

holders

• 12 of 21 pre-existing medical facilities have been 

licensed to grow as of 11/20/19



Who Can Grow It  

• Craft Grower License (150 max)
• 5,000 - 14,000 sq feet of canopy space

• Facility may be separately licensed as infuser or dispensary

• $40k application fee

• $100k registration fee with $40k renewal thereafter

• Cultivation Center License (30 max)
• Up to 210k sq feet of canopy space

• $100k application fee

• Business Development Fee: lessor of 5% sales or $750k, but not less 

than 250k

• Contribution of lesser of 5% sales or 100k to fund



Who Else is Involved  

• Processor/Infuser License (100)
• Organization that processes cannabis into consumable products such 

as edibles, inhalants, tinctures, etc. that can be sold through dispensary.  

• May be located at the same property as dispensary. 

• $5k application fee

• $20k annual registration fee

• Transporter License (unlimited)
• $5k application fee

• $10k annual registration fee



When - Transition Timeline For New Entrants

Wave I

• Oct. 15  Applications available for up to 75 dispensaries available, (12/10-1/2/20) 

• 1/1/20 sales begin for medical dispensaries with early approval license

• January 7, 2020, applications for craft growers (40), infusers/processors (40), 

transporters available

• March 15, 2020, the state will begin receiving and processing new license applications.

• May 1, 2020, new dispensaries licenses will be issued,

• July 1, 2020, craft growers, new infuser/processor and transportation licenses issued.

Wave II

• Dec. 21, 2021, additional licenses issued for dispensaries (11), craft growers (60), 

processors (60) and transportation organizations 



Why We Did It

• Changing Public View and Support

• New and needed revenue for the State of Illinois

– Projected potential $2 billion market

– $440M-$676M projected state tax revenue at fully mature 

market

• Social Equity and Business Opportunity



TAX REVENUE 

• Production and Sale taxed similar to alcohol 

• Wholesale Distribution taxed at 7%

• Retail sales taxed on THC concentration and product

– 10% cannabis flower or products with less than 35% THC

– 20% products infused with cannabis, i.e. edibles

– 30% any product with more than 35% THC

• Retail sales also subject to 

– Regular state sales tax – 6.25%

– Local taxes up to 3.5%
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Retail tax the consumer

will pay at the register 

will be approximately 

20-35%



Projected Market

• $1.6 – $2 Billion plus in sales based on purchase 

power compared to Colorado

• Between $440M-$676M additional tax revenue for 

State programs 

• But Colorado not representative of Illinois

• Different population, use and socio/political 

demographics

Projected Market vs. Reality



Reality 

• Restrictive licensing procedures

- single entity ownership in no more than 10 stores, three 

cultivation centers and one craft grower

• Slow roll out procedure for dispensaries

-Early Approval limited to medicinal industry locations

-Only 22 licenses granted as of November 20, 2019

• Maximum allowed retailers 10% of other states

Projected Market vs. Reality
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Reality – limitations on access

• Localities can regulate business operation

• Hours of operation 

• number of dispensaries

• Location and size

• Localities can ban sales outright

• September 2019, Naperville bans recreational sales

• Others have followed suit and more are expected to ban

Projected Market vs. Reality



• Social equity principals at heart of Act

• Restoring our Communities (ROC) Program

• Promotes investment by those in communities most 

impacted by the War on Drugs 

• Social equity based application process

• Social Equity candidates receive

• Low interest loans

• Lower fees for “social equity” candidates

Goal of Social Equity
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• ROC Program provides expedited expungement 

process for prior possession/use convictions

• Less than 30 grams

• Non-violent crimes - any level of misdemeanor or class -4 

felony

• Could impact nearly 800,000 residents

• Cases involving more than 30 grams and up to 500 grams, 

must seek court intervention for expungement

Goal of Social Equity



• Employment Rights and Liability

• Road Safety

• Other Liability Risks

CHALLENGES – Areas of Risk/Liability
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Employment 

Challenges



• Employers may craft and enforce drug policies and 

discipline or terminate an employee if policy is broken

• No independent cause of action created 

• Risk Exposure 

• Detection issues and training 

• Drug policies do not extend past the workplace

– Pre-Employment testing is questionable, potentially discriminatory

– Reasonable Accomodations 

CHALLENGES – Employment Rights
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• Changes in perception likely to lead to increased 

impaired driving

• Recent studies show increased marijuana use 

and decreased alcohol use

• Increased retail access likely to increase impaired 

driving

Driving and Road Safety



• Effects of marijuana on driving not as well known as 

driving under the influence of alcohol  

• Limitations on measuring impairment

• Currently, no known test that provides immediate 

accurate assessment of impairment

– NHTSA – no evidence based method to test marijuana 

impairment or differentiate driving impairment between 

marijuana and alcohol

Challenges – Impairment Detection
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Impairment 

Marijuana (THC) vs    Alcohol (Ethanol)

• THC concentration depends on 

form of ingestion

– THC peaks within minutes of 

inhaling

– THC peaks gradually around 

three hours after eating

• Impairment and THC level not 

closely related

• Ethanol readily absorbed in 

bloodstream

• Ethanol declines at constant rate

• Impairment and BAC closely 

correlate
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Impairment

Marijuana (THC) vs    Alcohol (Ethanol)

• Cannabis has a wide variety of 

strains and complicated 

pharmacology

• Different potencies and effects 

depending on method of ingestion 

• Individual factors impact potency

• Lack of scientific research

• Alcohol contains same ethanol 

molecule regardless of product

• Years of research provide useful 

knowledge on the effect of alcohol



Not All Products Are The Same

• Inhalation peaks at 2-10 minutes, decline begins within 30 

minutes

• Oral ingestion peaks at 1-6 hours, then has 20-30 minute 

half life

• Potency levels vary

• Ratio of THC to CBD and other cannabinoids varies
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Drugged Driving vs    Drunk Driving

• Impaired drivers typically drive 

slower, have greater following 

distances then when sober 

and take fewer risks

• Not mean as safe or safer
• Impairs judgement, motor 

coordination and reaction time

• Increased crash risk is 2 times 

that of sober driver

• Impaired drivers are typically 

more aggressive, drive faster, 

have closer following distances 

and take more risks

• 0.10 BAC - crash risk of 5 

times that of sober drivers

• 0.20 BAC – crash risk of 22 

times that of sober driver  
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• No objective chemical test currently exists to detect 

marijuana impairment

• Blood testing largely inaccurate due to correlation issues 

• Oral fluid testing devices for THC are being developed

– Usefulness questionable

– Accuracy questionable 

• Issues with establishing a threshold THC level for 

determining intoxication

Challenges of Impairment Detection



• Effects of marijuana on driving not as well known as 

driving under the influence of alcohol  

• Limitations on measuring impairment

• Currently, no known test that provides immediate 

accurate assessment of impairment

– NHTSA – no evidence based method to test marijuana 

impairment or differentiate driving impairment between 

marijuana and alcohol

Challenges – Impairment Detection



• Field Sobriety Test

– Research to date does not suggest tests are practical or 

feasible 
• NHTSA - Currently no evidence-based methods exist to detect 

impairment outside of controlled conditions

• No Easy Solution

• Education and training 

• Research and data collection

Challenges of Impairment Detection
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Other Challenges

• New business risks

– CGL

– Product liability

– E&O

– Medical liability 

– D&O

– Cyber & Privacy 
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Product Liability
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Product Liability
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“Gram Shop” Liability
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Medical 

Professional 

Liability



D&O
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CROP INSURANCE



Carriers Offering Cannabis Coverage

Admiral Hannover Re *

Berkshire Hathaway Hudson

Canopius US James River

Conifer Kinsale

Continental Heritage Protective * 

Falls Lake * United Specialty

Golden Bear (Admitted in CA) Topa–Dorchester ∞

Hallmark 

*  through Next Wave/CannGen

∞ through Cannasure
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Questions?

www.wilsonelser.com/cannabis
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420 in 2020- An Introduction to Adult Use Cannabis in 

Illinois 

 
This paper will present an overview of the Cannabis industry and the Illinois Cannabis Regulation 

and Tax Act, which legalizes the adult use of cannabis in Illinois, effective January 1, 2020 by 

exploring various aspects of the law and examining what Illinois may expect from Colorado’s 

experience, the challenges it will face and what this culture change may mean for risk and claims 

in Illinois.   

 

I. REEFER MADNESS: THE COMPLICATED HISTORY OF 

MARIJUANA IN THE US 
 

Marijuana has a long history of human use. Most ancient cultures didn’t grow the plant to get high, 

but as herbal medicine.  The history of cannabis cultivation in America dates back to the early 

colonists, who grew hemp for textiles and rope. Because it’s a fast-growing plant that is easy to 

cultivate and has many uses, hemp was an important product in the New World.  So important, in 

fact, that in 1619, Virginia and other colonies passed a law requiring hemp to be grown on every 

farm in the colony. The crop was also considered a proper form of currency in Virginia, as well as 

Pennsylvania and Maryland. 

 

Marijuana wasn’t widely used for recreational purposes until the early 1900s, when Mexican 

immigrants introduced the practice of smoking marijuana for recreation to American culture 

during the Mexican Revolution.  The massive unemployment and social unrest during the Great 

Depression stoked resentment of Mexican immigrants and public fear of marijuana, which was 

considered “evil weed.” As a result, by 1931, 29 states had outlawed cannabis.  However, this ban 

was also a result of the Prohibition era’s view of all intoxicants, including alcohol, as harmful.  

 

In 1937 the Marijuana Tax Act was passed, which criminalized marijuana nationwide. The Act 

also imposed an excise tax on the sale, possession and transfer of all hemp products, effectively 

criminalizing all but industrial uses of the plant. Industrial hemp was grown in the United States 

throughout World War II.  Social and political attitudes from the 1950 and 1960 continued to 

demonize marijuana.  Ultimately, as part of the “War on Drugs,” The Controlled Substances Act 

of 1970, was signed into law by President Richard Nixon, which repealed the Marijuana Tax Act 

and instead listed marijuana as a Schedule I drug, (a classification that includes heroin, LSD and 

ecstasy) with no medical benefits and high potential for abuse. Marijuana has since been identified 

in anti-drug programs like D.A.R.E. as a “gateway drug.”  Notably, in 1972, Nixon’s National 

Commission on Marijuana and Drug Abuse (also known as the Shafer Commission) released a 

report that recommended only “partial prohibition” and lower penalties for possession of small 

amounts of marijuana.  Nixon and other government officials, however, ignored the report’s 

findings. 

 

In 1996, California became the first state to legalize marijuana for medicinal use by people with 

severe or chronic illnesses.  
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II. CURRENT STATE OF THE LAW 

 
While more than 60% of the states have legalized medical use of cannabis and a growing number 

of states have legalized recreational adult-use of cannabis, marijuana has not been legalized by the 

Federal government.  The use, possession, cultivation, distribution, transportation and sale of 

cannabis remain illegal under federal law pursuant to the Controlled Substances Act of 1970.  

 

A. Controlled Substances Act of 1970 

 

The Controlled Substances Act (“CSA”), Title II of the Comprehensive Drug Abuse Prevention 

and Control Act of 1970, is the United States’ federal drug policy that regulates controlled 

substances in the United States. All controlled substances must be approved by the Food and Drug 

Administration (“FDA”) before they are prescribed or sold.  The CSA confers additional 

regulatory authority to the Drug Enforcement Administration (“DEA”) over certain drugs that have 

been deemed controlled substances. 

 

1. Drug Schedules under the CSA 

 

The CSA classifies substances into five categories or Schedules based on the substance’s currently 

acceptable medical use and its potential for abuse or dependency..  Schedule I substances have 

been determined to have “a high potential for abuse,” “no currently accepted medical use in 

treatment in the United States,” and “a lack of accepted safety for use of the drug or other substance 

under medical supervision.” 21 U.S.C. § 812(b)(1).  Accordingly, Schedule I controlled substances 

cannot be prescribed for medical use and it is a federal crime to possess, distribute or dispense 

them. Marijuana continues to be classified as a Schedule I controlled substance, together with 

heroin, LSD and ecstasy.  

 

Substances classified under Schedule II are those with currently accepted medical uses, but with a 

“high potential for abuse” and a severe psychological or physical dependence.  Schedule II 

substances include methamphetamines, cocaine and oxycodone. These substances may be 

dispensed only with the written prescription of a medical practitioner, with no refills allowed.  

Substances categorized under Schedules III through V are marked by decreased potential for abuse 

and range from a moderate/low to limited likelihood of physical or psychological dependence.  

 

2. Reclassification of Marijuana under the CSA 

 

The DEA has authority to reclassify a drug if new evidence becomes available. The protocol 

requires the DEA to obtain a scientific and medical evaluation of available information and a 

recommendation from the FDA as to whether the controlled substance should be rescheduled. The 

FDA must consider eight factors, including: (1) the substance’s actual or relative potential for 

abuse, (2) scientific evidence of its pharmacological effect, if known, (3) the state of current 

scientific knowledge regarding the substance, (4) its history and current pattern of abuse, (5) the 

scope, duration, and significance of abuse, (6) what, if any, risk there is to the public health, (7) its 

psychological or physiological dependence liability, and (8) whether the substance is an immediate 

precursor of a substance already controlled under the subchapter. 21 U.S.C. § 811(c).  
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Marijuana can only become legal at the federal level if it is reclassified.  Advocates have repeatedly 

tried to get marijuana reclassified and a number of bills have been introduced in Congress without 

success.  Private lawsuits have also been filed seeking the intervention of the courts to require the 

DEA to reschedule cannabis under the CSA.  On May 30, 2019, the United States Court of Appeals 

for the Second Circuit refused to dismiss a case challenging marijuana’s Schedule I status under 

the CSA. This decision marks the first time a lawsuit challenging the constitutionality of the CSA 

has survived dismissal. Plaintiffs are a group of medical marijuana patients and advocates who 

allege that marijuana’s prohibitive Schedule I status poses serious health risks and unfair economic 

disadvantages.  The Second Circuit retained jurisdiction over the matter to pressure the DEA to 

conduct a “speedy administrative review” of the issue. The Court expressed concern with the 

“DEA’s history of dilatory proceedings” after some plaintiffs “plausibly alleged the current 

scheduling of marijuana poses a serious, life -or-death threat to their health.” The Court noted that 

the DEA had historically taken approximately nine years to issue a decision on the reclassification 

of a drug under the CSA, and found that two child plaintiffs would be unduly prejudiced by such 

a delay. 

 

The Second Circuit further noted that the federal government’s own involvement in medical 

marijuana research and its acceptance of medical marijuana treatment requires that the DEA 

reexamine its Schedule I status. Procedurally, the Second Circuit will continue to monitor the case 

and act in the role of a supervisory authority over the DEA to ensure the agency timely addresses 

the issue of reclassification.  

 

B. Federal Enforcement  

 

The supremacy clause of the U.S. Constitution means federal law supersedes all state laws to the 

contrary.  State-legal marijuana business operators and users can be prosecuted under federal 

criminal statutes. See 21 U.S.C. §§ 841, 856.   

 

Until January 2018, the Department of Justice (DOJ) and the DEA were subject to enforcement 

priorities established by the so-called “Cole Memo.”  Issued in 2013, the Cole Memo encouraged 

federal prosecutors to generally not interfere with state cannabis legalization laws and, instead, 

instructed DOJ attorneys and law enforcement to focus on persons or organizations whose conduct 

interferes with certain enumerated priorities such as preventing the distribution of marijuana to 

minors, preventing revenue from sales of marijuana going to gangs and cartels, and preventing the 

diversion of marijuana across state lines.  

 

In January 2018, Attorney General Jeff Sessions rescinded the Cole Memo.  Since that time, U.S. 

Attorneys have had discretion to enforce the federal drug laws within their individual districts 

regardless of state legalization. Despite this enforcement discretion the current administration’s 

enforcement priorities have become much more predictable with the passage of time.  So far, the 

DOJ and DEA have taken no aggressive action against the cannabis industry.  In fact, the level of 

enforcement activity seen under the Trump administration has not differed in any material respect 

from the Obama administration. There have been no federal enforcement actions taken against 

either state approved cannabis businesses or those who provide ancillary services to the cannabis 

industry where the person or entity did not otherwise violate the principles of the Cole Memo. 
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This may be due in part to the continuing protections of the Rohrbacher-Blumenauer amendment 

to the federal budget, which limits the DOJ or DEA from spending federal money to enforce 

federal law against state-legal medical cannabis commercial activity. These protections do not 

extend to adult use of cannabis. While the House has recently passed a bill that extends the 

protections to all state-legal cannabis activity, a floor vote in the Senate is unlikely in the near 

future.   

 

Public opinion is also likely responsible for the lack of federal enforcement. Public support 

continues to grow in favor of legalization. Current polling of self-identified registered voters shows 

66 percent of all respondents favor the legalization of marijuana, compared to 33 percent who are 

opposed. Moreover, recent polls show overwhelming public support for the use of medicinal 

cannabis, with 93 percent of respondents in favor of medical use and only a mere 5 percent opposed 

to medicinal marijuana. There also is strong public support for leaving the decision on legalization 

to the states. Only 23 percent of respondents in a Quinnipiac poll were in favor of the federal 

government enforcing federal laws, with 70 percent opposed to the idea. 

 

Under the current federal enforcement posture, prosecution of an individual or a business ancillary 

to the cannabis industry that is otherwise compliant with applicable state law is not a priority for 

federal prosecutors and should present a low risk.  This does not mean that there is no risk, 

however, and individuals and businesses must ensure that the underlying cannabis–related activity 

is legal under state law.   

 

In sum, it is increasingly evident that momentum will continue to swing toward broad cannabis 

legalization and that the federal government has no interest in prosecuting companies engaged in 

state-legal commercial cannabis activity. The risk-benefit calculus is shifting to a conclusion of de 

facto legalization.  Despite growing public support and the lack of federal enforcement, some 

degree of risk remains present in the cannabis industry in the absence of Congressional action.   

 

C. State Legalization 

 

Legalization activity remains focused at the state level.  To date, state medical cannabis laws have 

been passed in thirty-three (33) states.  Adult-use or the “recreational” use of cannabis has been 

legalized in eleven (11) states and the District of Columbia, with Illinois having been the 11th state 

to legalize adult-use recreational marijuana.  Several large Midwestern and Northeastern states are 

moving much closer toward full legalization.  New York and New Jersey have experienced some 

delay, but are poised for full legalization in 2020. New Jersey has scheduled a referendum vote in 

2020.  Adult use legislation nearly passed in New York in June 2019 and is now very likely to 

succeed next year. In the meantime, Ohio, Louisiana, Arkansas and North Dakota are all looking 

to legalize medical cannabis. 

 

Recreational marijuana advocates argue that legalizing the drug will lower the number of racially 

skewed drug arrests. They believe that it will also likely reduce violence by undercutting the black 

market and taking the trade away from criminal organizations.  A regulated market, they argue, 

will also ensure that consumers are purchasing a safer, pure product. 

 



5 

 

 
2817281v.1 

III.  2013 LEGALIZATION OF MEDICAL MARIJUANA IN ILLINOIS  
 

Illinois legalized medical marijuana for qualified patients in 2013.  The Compassionate Use of 

Medical Cannabis Pilot Program Act established a patient registry program, protected registered 

qualifying patients and registered designated caregivers from “arrest, prosecution, or denial of any 

right or privilege,” and allowed for the registration of cultivation centers and dispensing 

organizations.   

 

Business applications were accepted in September 2014 and the state awarded 22 cultivation 

licenses and over 60 dispensary licenses. Initially, only the following medical conditions qualified 

under the Program: Cancer, glaucoma, HIV, AIDS, hepatitis C, ALS, Crohn’s disease, 

Alzheimer’s disease, cachexia or wasting syndrome, muscular dystrophy, severe fibromyalgia or 

any spinal cord disease, Rheumatoid arthritis, fibrous dysplasia, spinal cord injury, traumatic brain 

injury and post-concussion syndrome, Multiple Sclerosis, Arnold-Chiari malformation and 

Syringomyelia, severely debilitating or terminal medical conditions such as Spinocerebellar 

Ataxia (SCA), Parkinson’s, Tourette’s, Myoclonus, Dystonia, Reflex Sympathetic Dystrophy, 

RSD, Causalgia, CRPS, Neurofibromatosis, Chronic Inflammatory Demyelinating 

Polyneuropathy, Sjogren’s syndrome, Lupus, Interstitial Cystitis, Myasthenia Gravis, 

Hydrocephalus, nail-patella syndrome, and residual limb pain.   

 

In 2017, PTSD was identified as a qualifying condition and in 2018, the state passed the 

Alternatives to Opioids Act.  Both of these events expanded eligibility and access to the medical 

cannabis market.  The Alternatives to Opioids Act offered medical cannabis as an alternative for 

those individuals who were not registered medical cannabis patients to have temporary access to 

medical cannabis as an alternative to opioid use.  PTSD is now the most common cited condition 

and it is used as catchall for mental health conditions that are not otherwise on the list.  

 

Between January 2017 and December 2018, the number of registered, qualified patients rose from 

15,900 to 52,365.  Illinois has since dropped requirements for patient fingerprints and criminal 

background checks in 2018, and has added 11 new qualifying illnesses including common 

conditions such as chronic pain, migraines and arthritis.  The Illinois Department of Public Health 

recently reported a 93% increase of almost 37,000 applicants, and currently more than 87,000 

patients qualify for the program.  

 

IV. ILLINOIS CANNABIS REGULATION AND TAX ACT 
 

On May 31, 2019, the Illinois General Assembly passed HB 1438, legalizing recreational 

marijuana use and sale in the state of Illinois for adults.  The bill was signed into law on June 25, 

2019 and goes into effect on January 1, 2020.   

 

While it is the 11th state to legalize adult use of cannabis, Illinois is the only state other than 

Vermont to do so through the legislative process as opposed to referendum.  The Act is designed 

to help address several social issues that include "allowing law enforcement to focus on violent 

and property crimes, generating revenue for education, substance abuse prevention and treatment, 

freeing public resources … and individual freedom." Its main function is to legalize the 
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recreational use of cannabis and cannabis-related products for those who are 21 years of age and 

older. 

 

The cultivation, distribution and sale of cannabis will remain highly regulated and is subject to 

licensing through both the Illinois Department of Financial and Professional Regulation (IDFPR) 

and the Illinois Department of Agriculture (IDA), depending on the type of activity. The 

Department of Public Health and the Illinois State Police will also be involved in providing 

licenses.  The following types of cannabis business licenses will be issued: 

 

• Dispensary: Provides cannabis products to adult consumers. 

• Infuser: Infuses products such as edibles with cannabis extract. 

• Transporter: Transports cannabis between business licensees. 

• Craft Grower: Can grow between 5,000 and 14,000 square feet of canopy space and may be 

separately licensed as an infuser and a dispensary at the same facility. 

• Cultivation Center: Can grow up to 210,000 square feet of canopy space. 

 

A. The Basics – Who, What, Where, How and When 

 

Any adult over 21 years old with valid identification will be able to purchase marijuana under the 

Act.  However, there are limitations on who, how much and where it can be legally be consumed. 

 

1. Who Can Use It and How Much They Can Have  

 

Residents of the state of Illinois will be permitted to possess up to 30 grams of flower1, 500 

milligrams of cannabis-infused products or 5 grams of cannabis concentrate. Those who have a 

valid medicinal card are permitted to grow up to 5 cannabis plants exceeding 5 inches tall. 

Nonresidents of Illinois will be limited to possession of 15 grams of flower, 250 milligrams of 

cannabis-infused products or 2.5 grams of cannabis concentrate. 

 

2. Where Use is Allowed 

 

The Act places restrictions on where marijuana can be smoked.  While you will be able to smoke 

at your private residence, it is still illegal to use marijuana in many places, including, but not 

limited to:  

 

• Public places 

• In any motor vehicle that is not “reasonably secured” or “reasonably inaccessible” while 

moving (odor-proof child resistant container) 

• Cannabis cannot be used in a motor vehicle 

• In a residence used for child or social services care   

• Near anyone under the age of 21  

• On school grounds, in a school bus 

• Correctional facilities 

 
1 Thirty grams is about one ounce, or the amount of flower that can be held in two hands cupped together. 
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• Anywhere smoking is prohibited under the Smoke Free Illinois Act 

 

The Act also prohibits use while engaged in any task in which it would constitute professional 

malpractice or misconduct. Operating a motor vehicle, boat or aircraft while using or under the 

influence of marijuana constitutes a DUI.  Thus, nothing in the Act can be construed to prevent 

the arrest or prosecution of a person for reckless driving or driving under the influence of cannabis 

if probable cause exists. The smell of cannabis is likely to continue to provide probable cause to 

search a vehicle. While not yet addressed by Illinois courts, courts in other states have agreed with 

this interpretation. 

 

Anyone can prohibit marijuana use on their own private property.  Renters will not be able to 

smoke in their home if their landlord has prohibited marijuana use on the premises.  Colleges will 

also have the option of adopting policies to ban marijuana use on their campuses and dorms, just 

as they do alcohol.   

 

Furthermore, public housing tenants will remain precluded from both medicinal and recreational 

use, given that their residence is federally-funded and governed by federal law. Because the 

majority of people who live in subsidized housing in Illinois are people of color, this may be viewed 

as creating a racial equity issue in the state.  Finally, as noted in more detail below, there is nothing 

in the Act that prevents an employer from having and enforcing a zero tolerance or drug free work 

place policy.  

 

Originally, the law granted businesses the right to apply for exemptions to the Smoke Free Illinois 

Act so their customers could smoke indoors.  However, special interest groups raised concerns 

over the possibility that previously smoke-free public spaces could be transformed into “pot 

lounges.”  Lawmakers are in the process of reworking the law to appease both sides but the number 

of public places where people can smoke is likely to be severely limited.  Currently, the easiest 

exemption for a business to obtain is for a “tasting room” in a dispensary.  It is likely that moving 

forward exemptions may be limited to a parallel to the hookah lounge or a cigar club.  

 

Further, while towns cannot ban the consumption of marijuana outright and they cannot create 

their own regulations for dispensing organizations or their employees, the Act does allow 

municipalities to effectively ban the sale of recreational use cannabis.  As long as they do not 

conflict with the act or state rules, local governments may adopt ordinances to prohibit the location 

of cannabis businesses by enacting "reasonable zoning ordinances or resolutions" regarding 

marijuana-related businesses.  However, no town may prohibit home cultivation by medical 

marijuana cardholders "or unreasonably prohibit use of cannabis" or "unreasonably restrict the 

time, place, manner and number of cannabis businesses."  Local governments may, however, 

impose their own sales taxes on recreational produces of up to 3.75 percent of gross sales in 

unincorporated areas, 3 percent in municipalities within home rule counties and 0.75 percent in 

non-home rule counties. 

 

3. How to Get It - Who Can Sell It 

 

Penalties for illicit cannabis distribution remain in place.  Only licensed dispensaries can sell 

recreational marijuana.  The IDFPR is in charge of licensing the distributors or dispensaries of 
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cannabis.  The licensing process was set to take effect in two waves.  First, dispensaries already 

licensed to sell medicinal marijuana have been allowed to apply through an early approval process, 

followed by those entities with no prior business involvement under the Compassionate Use of 

Medical Cannabis Pilot Program Act being allowed to apply for a conditional dispensing license. 

 

(i) Early Approval Dispensary Licenses 

 

The Act gave a head start to established medical marijuana dispensaries (see map below) for the 

initial year of legal cannabis use by allowing them first dibs on the recreational market.  This 

means that every company already licensed to sell medical cannabis was able to seek the state's 

permission to begin selling recreational weed on January 1, 2020 through early approval licenses.   

 

While there could be up to 110 early approval licenses obtained, as of November 20, 2019, the 

Illinois Department of Financial and Professional Regulation, Division of Professional Regulation, 

had only provided 22 operating medical marijuana dispensaries with an Adult Use Dispensing 

Organization License (recreational marijuana dispensary license). These will be the only locations 

that will be offering recreational cannabis sales on the first of the new-year, when recreational 

cannabis can legally be sold to anyone over the age of 21 and consumed in private homes and 

business.  

Early approval licenses are valid until March 31, 2021 and then must be renewed.  Each of these 

approved dispensaries must still abide by their respective city and/or town’s zoning laws and other 

legislation.   

 

 (ii) Conditional Dispensary Licenses 

 

On October 15, 2019, the application process began for those who do not already have a stake in 

the medical dispensary industry. Up to 75 conditional licenses will be issued by the Illinois 

Department of Financial and Professional Regulation no later than May 1, 2020.  Applications for 

this second wave will be accepted between December 10th and January 2, 2020.  More than half 

(47) of the licenses issued will be located in Cook and its surrounding counties of Lake, McHenry, 

Kane, DuPage, Kendall, Grundy and Will.   These new businesses will serve the public in addition 

to the medical dispensaries that have already been approved.   

 

The Act aims to give a boost to certain applicants to promote social equity.  A non-refundable 

application fee of $5000 is required upon submission of the application unless the applicant meets 

certain social equity criteria. If the social criteria is met, the application fee is cut in half and 

reduced to $2,500.  

Applicants are scored with social equity in mind, with a set of points awarded to those who either 

(a) live in a designated “disproportionally impacted area,” (b) have a low-level drug record or have 

a close relative with one, or (c) are able to prove that employees hired meet those criteria. Out of 

a total of 200 points, 25 points are specifically designated for applicants that qualify as “social 

equity applicants.”  Furthermore, the IDFPR may award up to 12 bonus points based on the 

following preferred, but not required, initiatives  

   

• Labor and employment practices (2) 

• Labor peace agreement (2) 
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• Local community/neighborhood report (2) 

• Environmental plan (2) 

• Illinois owner (2) 

• A plan to engage the community (2) 

 

However, bonus points will only be awarded in the event that the department receives a greater 

number of applications that meet the minimum number of points required.  

If approved, the cost for an Adult Use Dispensing Organization License is $60,000 for 2 years. 

For applicants who meet the social equity criteria, the cost of an approved 2-year license is 

$30,000.  On top of the licensing fee, dispensaries must pay a Cannabis Business Development 

Fee amounting to the lesser of 5% of the company’s total annual sales or a flat fee of $750,000, 

but no less than $250,000.  Once approved for a conditional license, the business will have 180 

days to find a suitable location within its licensed region, and must pass an inspection by the 

department before it can obtain or sell cannabis.   

 

After new dispensary licenses are issued on May 1, 2020, the state will begin a disparity and market 

study of the cannabis industry. Once the disparity and market studies are complete, the state can 

issue up to 110 additional licenses if needed, but these licenses must take into account the findings 

of the disparity study. 
 

4. How To Get It – Who Can Grow It  

 

Only medical marijuana cardholders and licensed growers will be able to cultivate cannabis. It 

remains illegal to grow cannabis if you are not a medical patient or do not have a cultivation center 

or craft grower license.   

 

(i) Personal Growers 

 

Beginning on January 1, 2020, medical marijuana patients (i.e. those who are registered and 

qualifying patients under the Compassionate Use of Medical Cannabis Pilot Program Act) will be 

able to grow up to 5 marijuana plants more than 5 inches tall at their residence. Adult registered 

qualifying patients may purchase cannabis seeds from a dispensary for the purpose of home 

cultivation. Seeds may not be given or sold to any other person. Cannabis cultivation must take 

place in an enclosed, locked space that is out of the public view and growers must take reasonable 

precautions to ensure the plants are secure from unauthorized access, including access by persons 

under 21 years of age.  

 

The 5 plant limitation is a per household limit and, thus, regardless of the number of patients 21 

or over who live in the residence, only 5 plants may be grown on the property at a time.  Patients 

can keep what they grow, but possession limitations still apply outside the residence and sales are 

prohibited unless part of a licensed cannabis business.   

 
(ii) Licensed Growers 

 

Under the Act, licensing for growers follows the same timeline as dispensaries, with medical 

cannabis cultivators having had first shot to obtain a license to grow recreational use marijuana.  
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The Department of Agriculture is in charge of the licensing.  This year, Illinois produced more 

than 72,000 pounds of medicinal marijuana.  Approximately 12 of the 21 facilities around the state 

licensed to grow medical marijuana have also been licensed to grow marijuana for recreational 

sales. Though the state is likely to license more, new growers won’t be allowed to open until late 

next year, at the earliest. 

 

The application process for those not already involved in medical growing is currently underway.  

By July 1, 2020, the agency will award up to 40 licenses for processors, and up to 40 licenses for 

craft growers and licenses for transporting organizations.  By December 21, 2021, an additional 

60 licenses will be issued.   

    
A Craft Grower License permits a business or organization to cultivate, dry, cure, and package 

cannabis and perform other necessary activities to make cannabis available for sale at a dispensing 

organization or use at a processing organization.  Craft grower can grow between 5,000 and 14,000 

square feet of canopy space and may be separately licensed as an infuser and a dispensary at the 

same facility.  Application for craft grower’s license requires a nonrefundable application fee of 

$40,000.  Once awarded a license, a license fee of $100,000 is required and an annual registration 

fee of $40,000 is required to renew the growing license each year.   

 

A Cultivation Center License is a license that also permits a business or organization to cultivate, 

process, transport, and perform other necessary activities to provide cannabis and cannabis-infused 

products to cannabis business establishments on a larger scale.  A cultivation center can grow up 

to 210,000 square feet of canopy space.  Cultivation application fees are limited to the early 

approval process.  If the Department of Agriculture determines additional licenses for cultivation 

centers are warranted and makes available conditional adult use applications, it will determine the 

nonrefundable application fee at that time.  The Act, in its current form, only provides for an annual 

registration fee of $100,000.  Presumably, new cultivation centers will be subject to the same fees 

as current cultivation centers, which means that they would pay a Business Development Fee of 

5% sales or $750,000, whichever is less, but no less than $250,000 and would also be subject to a 

contribution of 5% sales or $100,000 one of the various programs enumerated by the Act.  

 

 5. Who Else is Involved 

 

A Processing Organization License or Processor License is a license that permits a business or 

organization to process cannabis into consumable product and perform other necessary activities 

to make cannabis available for sale at a dispensing organization or use at another processing 

organization.  The application for a Processor License requires a nonrefundable application fee of 

$5,000. Once a license is awarded, an annual registration/renewal fee of $20,000 is required.  

 
A Transporting Organization License or Transporter License is a license that permits a 

business or organization to transport cannabis on behalf of a cannabis business establishment.  

The application for a Transporter License will require a nonrefundable application fee of $5,000. 

Once a license is awarded, an annual registration/renewal fee of $10,000 is required. 
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  6.        When All This Will Happen –The Transition Timeline Recap 

 

• October 1, 2019, applications for up to 75 dispensaries were to be available. These new 

businesses will serve in addition to medical dispensaries that get approval to serve adult 

consumers during the transition. 

• January 1, 2020, sales begin. Existing medical cannabis cultivators and dispensaries will 

cultivate and provide to adult consumers until additional licensees can apply and get 

approved. New dispensary license applications will be accepted by this date. 

 

• January 7, 2020, applications for infusers, transporters, and a new category of cultivator 

called a craft grower will be published for business applicants.   

 

• March 15, 2020, the state will begin receiving and processing new license applications. 

 

• May 1, 2020, new dispensaries licenses will be issued, and the state will begin a disparity 

and market study of the cannabis industry. 

 

• July 1, 2020, up to 40 craft grower and infuser licenses will be issued, along with an 

unlimited number of transporter licenses. 

 

• December 21, 2021 up to 110 licenses can be issued for new dispensing organizations and 

up to 60 licenses for craft growers, 60 licenses for processors, and additional transportation 

licenses. 

 

• Once the disparity and market studies are complete, the state can issue additional licenses if 

needed. These licenses must take into account the findings of the disparity study 

. 

B. Why We Did It  

 

1. Market Creation  

 

The creation of an equitable cannabis market, through the licensure process described above is one 

of the Act’s goals. Cannabis sales are expected to generate new and much needed revenue for the 

state of Illinois.  Proponents hope that the Act will pave the way for the creation of a potential $2 

billion market with strong business opportunities.  Included in the Act is a $30 million low-interest 

loan program to create opportunity for entrepreneurs in the communities that have been hardest hit 

by the war on drugs.  

 

 (i) Taxes 

 

The production and sale of cannabis will be taxed similarly to alcohol products, and all of the tax 

revenue will go into the state "Cannabis Regulation Fund."  Specifically, at the wholesale level, 

cannabis products will be subject to a 7% tax when they are sold by cultivation centers, craft 

growers or dispensaries.  At the retail level, Illinois is taking a unique approach.  Rather than a 

blanket tax for all retail cannabis products, Illinois will charge a tax rate based on the relative 
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potency of the cannabis and the type of product. The more concentrated THC is, the higher the tax 

rate: 

• 10% tax will apply to cannabis flower or products with less than 35% THC 

• 20% tax will apply to products infused with cannabis, such as edible products 

• 25% tax will apply to any product with a THC concentration higher than 35% 

 

In addition to these scalable tax rates on the retail end, the state’s regular 6.25% sales tax rate also 

applies, along with local taxes of up to 3.5%. Thus, the range of retail tax that consumers will pay 

at the register (which does not include the 7% wholesale tax) will be between 19.55% and 34.75%, 

depending on the product’s potency.  This excess revenue will be distributed to the General 

Revenue Fund, Restoring Our Communities Fund, mental and substance abuse services, Budget 

Stabilization Fund, Illinois Law Enforcement and Standards Board, and Drug Treatment Fund.  

 

 (ii) Expected Market 

 

There have been a number of studies that have indicated that the recreational market in Illinois 

will provide a boon for economic opportunities and growth.  Indeed, a study from the Illinois 

Economic Policy Institute estimated $1.6 billion worth of marijuana will be sold in the state, based 

on the relative purchasing power of the state compared to Colorado. A Snapshot of Demand for 

Adult-Use Cannabis in Illinois, a study by Freedman and Koski, the Colorado consulting firm who 

was commissioned by the bill's sponsors, estimated that a fully-matured adult-use marijuana 

program in Illinois could produce between $440 million and $676 million in annual revenue, and 

the expected demand could be far greater than the state’s current supply.  Similarly, the Marijuana 

Business Daily projected that the recreational market could grow beyond $2 billion and more than 

295 stores could be open by 2022.   

 

These studies and projection are based in part on the experience in other states, like Colorado.  

Illinois, however, is far from Colorado and as Freedman and Koski pointed out in their report, 

proponents should be careful in relying on Colorado’s experience for a number of reasons, such as 

population, tourism and reported usage.  

 

For example, while Colorado is a smaller state, with less than ½ the population of Illinois, which 

would suggest a greater market potential in Illinois, Colorado’s usage is higher than the national 

average at 17% whereas Illinois residents’ report only an 8% usage.2   The study also pointed out 

that Michigan’s legalization of adult-use marijuana and the fact that it has imposed some of the 

lowest cannabis taxes in the country may also impact the Illinois market in surrounding areas.   

Crain’s Chicago Business has reported that none of the companies that won the medicinal 

cultivation licenses issued four years ago have come close to making their money back and some 

have spent tens of millions of dollars establishing their supply chains. Cannabis companies are 

nonetheless consolidating and planning increased hiring at facilities and corporate offices.   

 

Recreational cannabis may end up being a meaningful source of tax revenue for the state of Illinois, 

but it is likely that the market will mature a lot slower than proponents initially anticipated. This 
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is due, at least in part, to the slow roll out of dispensaries and the rigid licensing procedures in 

place.  It is also due to the social-political demographics of the state.   

 

The law prohibits any single entity from having an ownership stake in more than 10 stores or three 

cultivation centers, and entities can each have only a single craft grower license. As an article in 

the Marijuana Business Daily pointed out, this restrictive retail licensing approach, which is 

designed to deter monopolies, may actually incentivize consumers to continue to shop on the black 

market given the limitation to legal access.  A maximum of 110 retailers can sell recreational pot 

on Jan. 1, 2020. However, as of November 20, 2019, only 22 retailers in the state have in fact been 

licensed to sell recreational use marijuana to adults.  

 

Even with the expected award of 75 new retail licenses by May 1, 2020, there will only be about 

185 licenses in the state by the end of 2020.  This means that Illinois could have about 1.5 open 

dispensaries for every 100,000 residents, but it is more likely to have less than 1 per every 100,000 

residents.  This is about a tenth of what is available in the States of Oregon and Colorado.  

Furthermore, Illinois law stipulates that at no point can the number of retail stores in the state 

exceed 500, which means that once the industry is fully up and running to maximum capacity, 

Illinois would only have about a quarter of the number of adult-use stores, on a per-capita basis, 

that are currently operating in Oregon. 

 

In addition to the limited number of dispensaries, the fact that Illinois’ municipal jurisdictions have 

the final say on whether they will allow businesses to sell recreational marijuana is also a factor in 

limiting market access.  Not only are counties and local governments given authority to regulate 

all cannabis operations in compliance with the Act, including but not limited to hours of operation, 

number of dispensaries within its jurisdiction, the space between cannabis-related businesses and 

the size of various operations, they also have the ability to completely ban dispensaries from their 

jurisdiction by "opting out" of the Act within a year of it going into effect.  As a result, it is highly 

unlikely that all 185 stores will be up and running in 2020.   

 

In September 2019, Naperville City Council voted to ban recreational cannabis sales.  This means 

that the dispensary located in Naperville that has received an early approval license to sell will not 

be able to do so.  Some of the other municipalities where the licensed dispensaries are located have 

yet to make a final decision on whether they will allow recreations sales. While the City of 

Bolingbrook and Madison County have also “opted out,” there are no licensed facilities in these 

jurisdictions that would be affected.  However, many more local governments will be considering 

whether to allow recreational sales in their jurisdictions in the coming year.  The expectation is 

that a number of more conservative parts of the state will likely ban retail locations, thereby 

keeping licensed retailers from opening the maximum number of stores allowable by law.  Thus, 

the lack of access to retail stores that sell recreational marijuana could continue indefinitely 

 

At least initially, customers who choose to buy from a licensed recreational store are likely to face 

long lines and high prices, which may keep them from making a return visit and cause them to 

seek products illicitly.  For all of these reasons, the pundits now believe that it will take longer for 

Illinois’ recreational market to mature, and the state’s black market will continue to be the more 

convenient and cost-effective option for many consumers. 
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2. Social Equity and Criminal Expungement  

 

The Act, which Governor Pritzker called the most equity-centric in the nation, emphasizes certain 

social equity principles and attempts to address the impact of the war on drugs on the communities 

that were hit the hardest.  Specifically, the Act outlines the Restoring Our Communities (ROC) 

program, which provides for an expungement process for low level or non-violent cannabis related 

charges and promotes investment aimed at ensuring that communities historically impacted by the 

criminalization of cannabis have an opportunity to participate in the legal cannabis industry.   

 

(i) Social Equity Applicants 

 

This program is aimed at assisting candidates who meet social equity criteria, enabling them to get 

involved in the industry.  Social Equity Applicants are those with: 

 

At least 51% ownership and control by one or more individuals who: 

 

o Have lived in a Disproportionately Impacted Area in 5 of the past 10 years (see map 

below for Disproportionately Impacted Areas). 

o Have been arrested for, convicted of, or adjudicated delinquent for cannabis-related 

offenses eligible for expungement, including cannabis possession up to 500 grams or 

intent to deliver up to 30 grams. 

o Have a parent, child, or spouse that has been arrested for, convicted of, or adjudicated 

delinquent for cannabis-related offenses eligible for expungement, including 

possession up to 500 grams or intent to deliver up to 30 grams. 

or  

 

More than 10 full-time employees, and more than half of those employees: 

 

o Currently reside in a Disproportionately Impacted Area (see map below for 

Disproportionately Impacted Areas). 

o Have been arrested for, convicted of, or adjudicated delinquent for cannabis-related 

offenses eligible for expungement, including cannabis possession up to 500 grams or 

intent to deliver up to 30 grams. 

o Have a parent, child, or spouse that has been arrested for, convicted of, or adjudicated 

delinquent for cannabis-related offenses eligible for expungement, including 

possession up to 500 grams or intent to deliver up to 30 grams. 
 

Candidates who qualify as social equity applicants are eligible to receive the following support 

and services: 

 

o Technical assistance and support provided through the Illinois Department of 

Commerce and Economic Opportunity (DCEO) to Social Equity Applicants on 

everything from creating a business plan to applying for a license at a range of locations 

throughout the state. Information will be coming soon on where to find technical 

assistance to prepare your application and start and operate your business. 

o 50 points (out of a possible total of 250) from IDFPR on their license application score. 

o Reduced license and application fees. 
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o Access to low-interest loans provided through DCEO for starting and operating a 

cannabis-related business. 

 

(ii) Expungement Process 

 

According to the Illinois Constitution, only the governor has the power to pardon crimes through 

recommendation by the Prisoner Review Board. The Criminal Identification Act, issued in 2009, 

allows for blanket expungement of certain low-intensity misdemeanor crimes for possession or 

use of cannabis. The Act now provides the framework wherein nearly 800,000 residents could 

have their previous convictions for possession or use of cannabis expunged if the crime was a 

misdemeanor or a non-violent class-4 felony.  

 

The law provides for automatic expungement of arrest records for marijuana possession under 30 

grams.  For most people with misdemeanors, the process is supposed to happen automatically after 

the law goes into effect on January 1, 2020.  Illinois State Police will compile records of eligible 

defendants, and will wipe those records clean. Illinois State troopers have begun sending cannabis 

conviction records to the Prisoner Review Board for its review. The board is expected to 

recommend those cases for dismissal, except in cases that are more serious or violent and, thus, 

ineligible.  Governor Pritzker has indicated that he will pardon the cases recommended for 

dismissal and expunge convictions.3  However, those involved in cases involving more than 30 

grams and up to 500 grams, must seek court intervention for expungement and prosecutors and/or 

police may oppose such requests.  

 

The process in Cook County will be different.  There, the state’s attorney’s office is expected to 

go to court to ask judges to vacate eligible marijuana convictions, starting with misdemeanors and 

working up to felonies in consultation with the police in deciding whether to vacate convictions.4 

Cannabis offenses that are accompanied by an arrest or conviction for another offense are not 

eligible for automatically expungement. Instead, those convicted may file a motion with their 

county court clerk to vacate and expunge the records assuming they are not offenses associated 

with a violent crime.  

 

V. CHALLENGES ILLINOIS WILL FACE  
 

The legalization of cannabis is expected to generate new and much needed revenue for Illinois and 

should help minimize the number of people behind bars for marijuana use and possession.  It is a 

major social development that will reshape many aspects of society and culture over the next 

decade. Like other fast-moving industries, it is difficult to tell where all of this is heading, but one 

thing is for sure, marijuana use is not free of concerns and the legalization of marijuana will pose 

new areas of liability and risk to Illinois’ residents and businesses.   
 

 

 

 
3 Expungement hides court records from public view without a court order. A pardon forgives a 

conviction.   
4 Vacating a conviction overturns it as if it never happened. 
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 A. Employer Rights and Liability  

 

Employment is one obvious area that will be impacted by the new law.  Traditional employers will 

grapple with how to respond to the increased prevalence and legality of cannabis use by the 

workforce. Employers will have to decide how to respond to state cannabis laws, employee drug 

testing, issues relating to discrimination, updating workplace drug policies, and more with the 

passage of this legislation.  

 

The Act contains a number of provisions that will be helpful to those who wish to maintain drug-

free workplaces. Illinois Employers retain the right to produce their own drug policy as they see 

fit, which includes drug tests, and they are allowed to discipline an employee or terminate 

employment if their policy is broken.  Specifically, the Act provides: 

 

• Nothing shall prohibit an employer from adopting reasonable zero tolerance or drug free 

workplace policies, or employment policies concerning drug testing, smoking, 

consumption, storage, or use of cannabis in the workplace or while on call, provided that 

the policy is applied in a nondiscriminatory manner.  

• Nothing shall require an employer to permit an employee, including those who have been 

approved for medicinal use, to be under the influence of or use cannabis in the employer’s 

workplace or while performing the employee’s job duties or while on call. 

• Nothing shall limit or prevent an employer from disciplining an employee or terminating 

employment of an employee for violating an employer’s employment policies or workplace 

drug policy. 

 

The Act outlines a broad procedure for detecting whether an employee is under the influence of 

cannabis while at work, and gives the employer quite a bit of discretion to discipline impaired 

employees as long as they comply with the Act. Under the Act, an employer must have a "good 

faith belief" that the employee is using marijuana by citing specific symptoms that are attributed 

to the effects of cannabis. The Act provides the following catch-all language regarding good faith 

belief, "an employer may consider an employee to be impaired … [if] an employee manifests 

specific, articulable symptoms while working that decrease or lessen the employee's performance 

of the duties or tasks of the employee's job position …." Symptoms attributed to the effects of 

cannabis that are listed in the Act are inhibited speech, physical dexterity, changes in agility and 

coordination, general demeanor, irrational or unusual behavior, negligence, disregard for safety, 

and damage done to property or another employee.  

 

If an employer elects to discipline an employee for being under the influence or impaired by 

cannabis, the employer must afford the employee a reasonable opportunity to contest the basis for 

that determination.  The Act, however, does not define “reasonable opportunity” so it is unclear 

exactly what employers must disclose to employees when there is reasonable suspicion of 

impairment at work.  

 

The Act also explicitly provides that it does not create a cause of action against employers for 

  

(a) subjecting employees to reasonable drug and alcohol testing under the 

workplace policy;  
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(b) disciplining or terminating an employee based on a good faith belief a 

violation has occurred; or  

(c) Injury, loss or liability to a third party if the employer neither knew nor 

had reason to know that the employee was impaired.  

 

That said, the broadness of the procedure for impairment detection and discipline set out in the Act 

creates opportunities for accusations of discrimination, so employers will need to be aware of and 

trained on the proper steps to take when identifying cannabis use in the workplace and disciplining 

workers.  Additionally, cannabis is now listed as a "lawful product" under the Illinois Right to 

Privacy at Work Act, and an employer's drug policies do not extend past the workplace. Thus, 

additional problems arise with enforcement given the length of time cannabis can stay in one's 

system and the problems that still exist over accurate impairment testing as detailed further below.  

Depending on factors that include frequency of use or body type, such as height and weight, one 

may test positive for cannabis weeks after ingestion. Pre-employment testing for marijuana is, 

therefore, questionable and possibly discriminatory.  Similarly, while a slow, but steady trend of 

cases in various states have held that reasonable accommodation under the law may include 

changing zero-tolerance drug policies, other states continue to allow employers to enforce zero-

tolerance policies.   

 

The legalization of recreational (and medicinal) marijuana will raise a host of issues surrounding 

employment policies and personnel issues and poses real concern to employers who strive to 

maintain productivity, ensure workplace safety, and protect workers’ rights.  
 

B. Driving and Road Safety 

 

Road safety is another obvious area of concern and risk.  The fact that the expanding legalization 

of cannabis may be sending a message to drivers that marijuana is not as dangerous as previously 

thought is concerning.  In its July 2017 report to Congress, the National Highway Traffic Safety 

Administration (NHTSA) cautioned that this changing perception is likely to impact personal 

choices regarding marijuana use, and that “as more people choose to use marijuana, it is likely 

more people will drive impaired by marijuana.”  This is borne out by recent studies that show an 

increasing national trend in marijuana use with a decreasing trend in alcohol use.  

 

The number of marijuana-impaired drivers on the road is likely to continue to increase with greater 

access to retail recreational cannabis and a new generation of “pot cafés” and other on-site cannabis 

consumption venues.  It will be critical for policy makers, insurance companies and the public to 

understand the risks associated with marijuana-impaired driving and the limitations in the ability 

of new technology to detect and prevent driving under the influence of cannabis.  

 

The National Highway Traffic Safety Administration (NHTSA) has concluded that there are 

currently no evidence-based methods to test for marijuana impairment or to differentiate the cause 

of driving impairment between alcohol and marijuana. NHTSA has recommended that before an 

evidence-based solution can be developed for measuring marijuana-impaired driving, additional 

training, data collection and research is needed.  Following is a discussion on the current 

limitations we face on measuring cannabis impairment and the challenge of developing accurate 

and reliable roadside detection technologies.   
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1. The Body Metabolizes Alcohol and THC Very Differently 

 

Alcohol is readily absorbed into the bloodstream and declines at an approximately constant rate. 

THC concentration, however, drops rapidly at first, followed by a slower decline as lower THC 

levels are reached. As described in the NHTSA report, “THC is eliminated at a rate proportional 

to the current concentration with exponential decay.” In other words, elimination occurs most 

rapidly when higher concentrations are present and slows down when less of the drug is present.  

 

2. THC Concentration and Impairment Are Not Closely Related 

 

Unlike alcohol consumption, where impairment closely correlates with blood alcohol 

concentration (BAC), the level of THC in the blood and the degree of impairment are not closely 

related. Peak impairment does not occur when THC concentration in the blood is at or near peak 

levels. In fact, studies suggest that peak impairment may occur up to 90 minutes after smoking, by 

which time the THC level has declined by more than 80 percent. Peak THC level can occur at a 

time when low impairment is measured, and high impairment may be measured when the THC 

level is low. In addition, a low THC level can result from recent use with some impairment, or it 

can result from environmental exposure or from chronic use with no recent ingestion and no 

impairment.  

 

3. The Pharmacology of Cannabis is Complex and Not Well Understood 

 

This situation is further complicated by the complexity of cannabis. With alcohol, one ingests the 

identical ethanol molecule whether it’s consumed in beer, wine or whisky.  Cannabis, however, 

includes a wide variability of strains that contain dozens of cannabinoids with complex 

pharmacology and differing potencies and psychoactive effects that also differ depending on the 

method of ingestion. Most research has been based on the subject smoking cannabis; very little 

research has been performed on subjects ingesting edibles or using other forms of absorption such 

as transdermal patches or sublingual tinctures. Even the research performed to date on smoking 

cannabis often does not measure concentration of THC in the blood. This situation leaves the 

scientific community largely in the dark as to the specific causal relationship between the plant’s 

pharmacology and impairment in the user.  

 

4. Drunk Driving versus Drugged Driving 

 

Decades of research and experience confirm that alcohol causes aggressive driving with common 

behaviors that include higher driving speeds, greater lane variability, lane departures and closer 

following distances. It is common knowledge that drunk drivers typically drive faster and take 

greater risks. On the other hand, studies on marijuana-impaired driving show that marijuana-

impaired drivers typically drive slower, follow other cars at greater distances and take fewer risks 

than when sober.  This should not be mistaken to mean that marijuana-impaired drivers are as safe 

as sober drivers because marijuana use impairs psychomotor skills, causes divided attention, and 

impairs lane tracking and cognitive functions.  Alcohol also causes impairment in these executive 

functions, but alcohol, as noted above, causes different driving behaviors in the drunk driver 

compared with the “stoned” driver. 
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The relative dangers of marijuana-impaired driving compared with drunk driving are supported by 

empirical evidence. Studies performed on the crash risk associated with marijuana use are 

somewhat variable, but overall show relatively low risk estimates – or in a few cases, no risk – 

associated with marijuana use when compared with alcohol or mixed drug/alcohol impairment.  

 

Based on numerous studies, it appears that the typical average increased risk of crash involvement 

for drivers using marijuana is up to approximately 2 times that of drug-free drivers. This compares 

with an increased crash risk for drunk drivers that is 5 times that of sober drivers with a BAC of 

0.10, and 22 times that of sober drivers with a BAC of 0.20 (not to mention a 23-times increase in 

crash risk from texting while driving).  

 

5. Crash Risk from Mixed Marijuana and Alcohol Impairment 

 

The crash risk associated with the combined use of alcohol and marijuana also has been difficult 

to determine because of variable results from different studies. NHTSA has determined that there 

is no compelling evidence that combined marijuana and alcohol use significantly increases the 

crash risk over alcohol impairment alone. However, the consensus in the scientific community is 

that more study is needed. 

 

6. Impaired Driving Detection Process 

 

Blood testing remains the gold standard for detecting the presence of alcohol and drugs in impaired 

driving cases. This invasive procedure, however, typically requires a search warrant that results in 

delay and less probative test results. In Missouri v McNeely, 133 S.Ct. 1552 (2013), the U.S. 

Supreme Court held that warrantless blood tests of alcohol concentration are not generally allowed. 

Warrantless breath alcohol tests are generally permissible because they are less intrusive than 

blood tests. See Birchfield v. North Dakota, 136 S.Ct. 2160 (2016). 

 

Oral fluid testing devices are being developed, but also may require a search warrant depending 

on the jurisdiction. This method is minimally invasive and has been shown to be effective in 

detecting the presence of THC. The NHTSA has concluded that devices that collect oral fluid for 

laboratory testing appear reliable for testing recent drug use. Roadside point-of-arrest technology, 

however, is still evolving and has not been shown to be completely accurate and reliable to date. 

Carol Stream police are leading the way in Illinois with a saliva pilot program. But law 

enforcement and medical experts caution there is no real consensus about determining impairment 

via chemical testing and observation of drivers' behavior remains crucial 

 

Roadside oral fluid testing devices include the Alere DDS®2 Mobile Test System, which tests for 

five commonly abused drugs, and the Dräger DrugTest® 5000. These new devices may be used by 

law enforcement to provide a preliminary indication of whether a laboratory test is likely to yield 

a positive result for THC. They are not without limitations, however. While officers said that the 

Drager device was somewhat helpful, a study about the device published in the Journal of 

Analytical Toxicology, indicated it was plagued with false positives, issues with oral swabs 

analysis versus blood analysis, issues with drivers using other substances in addition to THC like 

cocaine and alcohol, and even THC being absorbed within the unit’s collection device. 
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Cannabix Technologies, based in Vancouver, British Columbia, has been working on a THC 

breathalyzer since 2014. Development has been slow but steady. Other researchers are working on 

developing more sensitive hand held devices and even a sensor-studded cap to be worn on a 

subject’s head to check for THC impairment.   

 

7. Feasibility of Developing an Impairment Standard 

 

No objective chemical test for marijuana impairment currently exists and the chance that a device 

will be developed that can accurately measure THC intoxication is likely still years away.  

 

The NHTSA has pointed out that in a real-life scenario, it is unlikely that a police officer would 

encounter a suspect and obtain a sample of blood or oral fluid close enough to the time of 

consumption for high THC levels to be detected.  As previously noted, THC concentration does 

not correlate well with impairment.  High levels of THC indicate recent consumption, but not 

necessarily impairment.  Even if a blood test shows only low THC levels, the individual may have 

been quite impaired when the blood was taken.  Impairment may be observed for two to three 

hours after smoking, whereas by one hour after smoking, peak THC levels have declined by 80 

percent to 90 percent.  

 

Unlike alcohol, there is no agreed level of THC that means the person is stoned or impaired.  Some 

states have established a threshold THC level drivers can have in their blood.  Six states have 

adopted limits on THC found during a blood test, from 1 nanogram per milliliter in Oregon to 5 

nanograms per milliliter in Montana and Washington.  Illinois law says drivers are impaired when 

they have 10 nanograms of THC per milliliter of saliva or other bodily fluid, or 5 nanograms per 

milliliter of blood. Others, have a zero tolerance for THC.  The complexity of how THC is 

metabolized and the lack of correlation between THC levels and impairment make imposing a 

general threshold problematic.  Frequent users could have high levels of THC with no impairment 

whereas a new user may have low THC level but high impairment.  

 

8. No Easy Solution 

 

For the most part, law enforcement must rely on the old-fashioned way, pulling over drivers who 

appear to weave or change lanes or smell of cannabis or other subjective observations that suggest 

the driver may be THC impaired.  Even with a reliable roadside sobriety test, without scientific 

proof of actual THC intoxication to any level of reasonable standardized impairment, the charge 

is subject to being challenged and dismissed.   

 

Moreover, available research does not suggest the development of a subjective psychomotor, 

behavioral or cognitive test is practical or feasible for law enforcement at this time.  The NHTSA 

has concluded that “there are currently no evidence-based methods to detect marijuana-impaired 

driving” and it has explained that “current knowledge about the effects of marijuana on driving is 

insufficient to allow specification of a simple measure of driving impairment outside of controlled 

conditions.”   

 

At this time, the NHTSA can only recommend increased use of effective methods to train law 

enforcement personnel, continued research on the development of an impairment standard, and 
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better data collection by the states on the prevalence and effects of marijuana-impaired driving. 

Though all states currently participate in various levels of the NHTSA courses that teach impaired-

driving detection, there are only about 8,000 certified Drug Recognition Experts across the 

country.  This number must increase to meet the challenges ahead. 

 

Without an objective impairment standard, only those who have reached a point of demonstrating 

poor driving are likely to be prosecuted and convicted.  This may result in many impaired drivers 

that escape detection, subjecting innocent drivers to increased dangers on the roadways. Until a 

reliable marijuana-impairment standard is developed, relevant stakeholders must continue to be 

educated on the unique toxicology of cannabis and how it differs from alcohol, as well as the lack 

of any scientific basis for state driving laws that rely on THC limits, which do not closely correlate 

with impairment. The public should not hold out false hope for a panacea in the form of new 

technology that detects and prevents marijuana-impaired driving because that technology, too, is 

largely premised on detecting immaterial THC levels. 

 

C. Insurance and Risk for the Cannabis Industry  

 

The number of carriers and coverages available for cannabis insurance remains fairly limited at 

the present time for many traditional carriers, but will continue to expand as more states proceed 

to legalize marijuana use in some form.  However, Federal illegality of cannabis remains the 

primary barrier to entry. Reputational risk is now a less important impediment for most carriers, 

though certainly still relevant to many large commercial carriers.   

 

Quickly growing startup cannabis companies often have difficulty complying with state 

employments laws and require assistance with wage and hour compliance, building employment 

policies/procedures and personnel issues.  EPL insurance is very limited for the cannabis industry 

at the present time and remain prohibitively expensive.  

 

The current cannabis insurance industry consists of approximately 30 surplus lines carriers and 

several admitted carriers in California that service the cannabis industry across most lines of 

coverage. The market capacity for property, CGL and product liability coverage has expanded to 

the extent that it is now relatively easy for most licensed cannabis operators to find multiple options 

for good coverage. Those policies nevertheless remain more expensive than similar policies 

purchased by companies in other markets. Locating adequate excess insurance limits remains a 

problem for some of the larger cannabis companies, though this too is steadily improving. 

Available and affordable options remain limited for specialty coverages such as E&O, D&O, 

medical liability and cyber coverage as those markets remain fragmented, expensive and 

inadequate to meet present and future demand. 
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