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• Signed into law on December 19, 1977 by President Carter

• 2 key enforcement provisions:
• Prohibition on bribery of foreign officials

• 15 U.S.C. § 78dd-1(a)

• Accounting and reporting provisions for companies registered with the 
Securities and Exchange Commission
• “books and records” provision

• 15 U.S.C. § 78m
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• FCPA applies to U.S. companies and citizens acting abroad; AND

• FCPA applies to foreign companies with an American 
presence/subsidiary
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• 15 U.S.C. § 78dd-1(a)

• It shall be unlawful for any issuer of registered securities to make use 
of the mails or any means or instrumentality of interstate commerce 
corruptly in furtherance of an offer, payment, promise to pay, or 
authorization of the payment of any money, or offer, gift, promise to 
give, or authorization of the giving of anything of value to:
• A foreign official

• A foreign political party

• A candidate seeking office as a foreign official
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• Influencing any act or decision of such foreign official/party/candidate 
in their official capacities;

• Inducing such foreign official/party/candidate to do or omit to do any 
act in violation of the lawful duty of such official/party/candidate; or

• Securing any improper advantage.
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• The prohibition shall not apply to any facilitating or expediting 

payment to a foreign official, political party, or party official the 

purpose of which is to expedite or to secure the performance of a 

routine governmental action by a foreign official/party/candidate

• Difficult to establish

• Fact specific

• Case law not well developed
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• Obtaining permits, licenses, or other official documents to qualify a 
person to do business in a foreign country

• Processing governmental papers, such as visas and work orders

• Providing police protection, mail pick-up and delivery, or scheduling 
inspections associated with contract performance or inspections 
related to transit of goods across country

• Providing phone service, power and water supply, loading and 
unloading cargo, or protecting perishable products or commodities 
from deterioration
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• 15 U.S.C. § 78m

• Every company issuing securities is required to:
• Make and keep books, records, and accounts, which, in reasonable detail, 

accurately and fairly reflect the transactions and dispositions of the assets of 
the issuer;

• Devise and maintain a system of internal accounting controls.

• When engaging in inappropriate payments, for example, the 
company’s books and records will not accurately reflect transactions

• Internal controls should prevent bribery
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• Bribery provision is generally the subject of criminal investigation by 
DOJ

• DOJ pilot program: disclosure and cooperation

• Yates memo

• Privilege issues

• In the end, corporations don’t go to jail; people do
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• Books and records violations are generally the subject of civil investigation 
by SEC

• Administrative proceeding vs. civil suit

• Injunctive relief

• Civil monetary penalties

• Disgorgement

Kokesh v. SEC, decided unanimously by U.S. Supreme Court on June 5, 
2017

Disgorgement is a penalty and is subject to a 5-year statute of 
limitations.
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• Increased prosecutions in US
• Increased prosecutions and cooperation with U.S. by other 

countries – Italy, Latin America, UK
• Increased prosecutions of individuals 
• Increased monetary fines
• Collateral consequences

• debarment, reputational damage, monitorship, loss of 
export privileges, etc.

• Recent example
• Walmart, Petrobras
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Internal Investigation
• Why?

• DOJ’s expectation that company will perform and disclose the results of investigation
• Credits

• How?
• Gather evidence/talk to witnesses
• Lock down evidence
• Document every step of the investigation

• Considerations
• In-house or outside counsel
• Data privacy in different countries
• Whether to disclose violation voluntarily

• New DOJ policy – declination of prosecution
• Whether to cooperate with government

• Disclosure of privileged material - waiver
• Hand over individuals
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• Third-Party/M&A Due Diligence

• Checklist
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A questionnaire should address the following issues and should be tailored to the industry 
and circumstances: 

1. Is it necessary to hire a third party affiliate?

2. Is the country the company seeking to do business in ranked low in the corruption index 
compiled by Transparency International? 

3. Is the third party affiliate a government official or is closely related to a government official?
a) If the third party affiliate is a company, the same question should be asked of each 

owner/partner/director/joint venture of the company until all entities identified are individuals 
or government entities.

4. Has the third party affiliate or any of its owners been convicted of a crime?

5. Has the third-party affiliate or any of its owners ever filed for bankruptcy? 

6. Is the third party competent and have experience?

7. Does the third party have the required staff to perform the services?

8. Does the third party have a legitimate physical address?
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9. Did any member of the foreign country recommend the third party affiliate?

10. Does the third party have a good reputation in the community (investigate public database, 
U.S. embassy, reputable people in the community and industry, Dun & Bradstreet Report, U.S. 
Chamber of Commerce, etc.)?

11. Is the compensation reasonable and customary in the country?

12. What are the banking and credit references of the third party affiliates?

13. Has the third party affiliate requested anything out of the ordinary, such as to be paid through 
a third party, third country or in cash or to be sent false invoices?
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•

• State policy clearly – “thou shall not …”

• Compliance Officer report to Board

• Risk assessment

• Training

• Discipline measures

• Monitoring/auditing
• Annually or bi-annually review and update the policies;

• Examine the systems that are in place to implement the policy;

• Review a sample of the records that shows how the plan is working;

• Interview employees to obtain feedback on the practical aspect of the plan;

• Implement changes if necessary.

• Reporting - hotlines/emails/text/dropbox
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• International commerce is filled with legal potholes and quicksand

• A compliance program for a purely domestic concern is not sufficient 
for a company engaging in international commerce

• Compliance must be integral to the corporation – not just a paper 
that sits on a shelf that no one reads
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• On April 30, 2019, DOJ published new guidance on corporate 
compliance programs
• https://www.justice.gov/criminal-fraud/page/file/937501/download

• Government uses this guidance in determining “whether to bring charges, 
and negotiating plea or other agreements” 

• Three “fundamental” questions prosecutors should ask:
• Is the corporation’s compliance program well designed?

• Is the program being applied earnestly and in good faith?  In other words, is the program 
being implemented effectively?

• Does the corporation’s compliance program work in practice?
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• If you represent or work for an American company that operates 
abroad, the FCPA should be front of mind

• If you represent or work for a foreign company that operates in the 
United States, the FCPA should be front of mind

• FCPA covers corrupt payments AND improperly maintaining books 
and records

• Effective compliance programs and training are the best tools to 
prevent FCPA violations and prosecutions

• Corporations don’t go to jail; people do
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www.Pietragallo.com
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�wAB�9@GE@HIS�FDHI@�YDE�G�FED9BCt@DEP9�BaGRtG@HDI�DY�TAB@ABE�G�CDQFGIX�AG9�G�TBRRqUB9HSIBU�CDQFRHGICB�FEDSEGQ�H9�@D�tIUBE9@GIU�@AB�CDQFGIXP9�Wt9HIB99�YEDQ�G�CDQQBECHGR�FBE9FBC@HaB̀�ADT�@AB�CDQFGIX�AG9�HUBI@HYHBÙ�G99B99BÙ�GIU�UBYHIBU�H@9�EH9d�FEDYHRB̀�GIU�@AB�UBSEBB�@D�TAHCA�@AB�FEDSEGQ�UBaD@B9�GFFEDFEHG@B�9CEt@HIX�GIU�EB9DtECB9�@D�@AB�9FBC@EtQ�DY�EH9d96����ED9BCt@DE9�9ADtRU�CDI9HUBE�TAB@ABE�@AB�FEDSEGQ�H9�GFFEDFEHG@BRX�7UB9HSIBU�@D�UB@BC@�@AB�FGE@HCtRGE�@XFB9�DY�QH9CDIUtC@�QD9@�RHdBRX�@D�DCCtE�HI�G�FGE@HCtRGE�CDEFDEG@HDIP9�RHIB�DY�Wt9HIB99��GIU�7CDQFRB��EBStRG@DEX�BIaHEDIQBI@��6���gh�pq3r6rss63���DE�B�GQFRB̀�FED9BCt@DE9�9ADtRU�CDI9HUBE�TAB@ABE�@AB�CDQFGIX�AG9�GIGRXyBU�GIU�GUUEB99BU�@AB�aGEXHIS�EH9d9�FEB9BI@BU�WX̀�GQDIS�D@ABE�YGC@DE9̀�@AB�RDCG@HDI�DY�H@9�DFBEG@HDI9̀�@AB�HIUt9@EX�9BC@DÈ�@AB�CDQFB@H@HaBIB99�
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������X@6EQFR�Q9II79Ri�6G�9�PFIÌUFCDe@FU�5678ID9@5F�8R6eR97�DC�988R68RD9EFIA�E9DI6RFU�ER9D@D@e�9@U�5677H@D59ED6@CW����R6CF5HE6RC�CQ6HIU�9CCFCC�EQF�CEF8C�E9iF@�VA�EQF�56789@A�E6�F@CHRF�EQ9E�86ID5DFC�9@U�8R65FUHRFC�Q9SF�VFF@�D@EFeR9EFU�D@E6�EQF�6Re9@D�9ED6@Y�D@5IHUD@e�EQR6HeQ�8FRD6UD5�ER9D@D@e�9@U�5FREDGD59ED6@�G6R�9II�UDRF5E6RCY�6GGD5FRCY�RFIFS9@E�F78I6AFFCY�9@UY�PQFRF�988R68RD9EFY�9eF@EC�9@U�VHCD@FCC�89RE@FRCW���R6CF5HE6RC�CQ6HIU�9IC6�9CCFCC�PQFEQFR�EQF�56789@A�Q9C�RFI9AFU�D@G6R79ED6@�D@�9�79@@FR�E9DI6RFU�E6�EQF�9HUDF@5FBC�CD�FY�C68QDCED59ED6@Y�6R�CHV�F5E�79EEFR�F�8FREDCFW���67F�56789@DFCY�G6R�D@CE9@5FY�eDSF�F78I6AFFC�8R95ED59I�9USD5F�6R�59CF�CEHUDFC�E6�9UURFCC�RF9ÌIDGF�C5F@9RD6CY�9@U�6R�eHDU9@5F�6@�Q6P�E6�6VE9D@�FEQD5C�9USD5F�6@�9�59CF̀VÀ59CF�V9CDC�9C�@FFUC�9RDCFW��
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�$�
�������s�����&��
�tPGCDER�DAXXHARe�Gc�A�FGHIXTAPFE�IRGYRAH�CDAC�TB�UGReTPY�EccEFCTSEXQ�TB�CDE�EuTBCEPFE�Gc�A�UEXXdcWPFCTGPTPY�APV�AIIRGIRTACEXQ�cWPVEV�HEFDAPTBH�cGR�CDE�CTHEXQ�APV�CDGRGWYD�TPSEBCTYACTGPB�Gc�APQ�AXXEYACTGPB�GR�BWBITFTGPB�Gc�HTBFGPVWFC�hQ�CDE�FGHIAPQb�TCB�EHIXGQEEBb�GR�AYEPCBv��tP�EccEFCTSE�TPSEBCTYACTGPB�BCRWFCWRE�UTXX�AXBG�DASE�AP�EBCAhXTBDEV�HEAPB�Gc�VGFWHEPCTPY�CDE�FGHIAPQpB�REBIGPBEb�TPFXWVTPY�APQ�VTBFTIXTPARQ�GR�REHEVTACTGP�HEABWREB�CAeEPv�6�#	���	 w������&�r�!��
�$�
����xw�y�� ����&�#�	����� �9�@GU�DAB�CDE�FGHIAPQ�EPBWREV�CDAC�CDE�TPSEBCTYACTGPB�DASE�hEEP�IRGIERXQ�BFGIEVb�APV�UERE�TPVEIEPVEPCb�Gh�EFCTSEb�AIIRGIRTACEXQ�FGPVWFCEVb�APV�IRGIERXQ�VGFWHEPCEV̀���6����������
��r�!��
�$�
�����9�@ASE�CDE�FGHIAPQpB�TPSEBCTYACTGPB�hEEP�WBEV�CG�TVEPCTcQ�RGGC�FAWBEBb�BQBCEH�SWXPERAhTXTCTEBb�APV�AFFGWPCAhTXTCQ�XAIBEBb�TPFXWVTPY�AHGPY�BWIERSTBGRQ�HAPAYER�APV�BEPTGR�EuEFWCTSEB̀��fDAC�DAB�hEEP�CDE�IRGFEBB�cGR�REBIGPVTPY�CG�TPSEBCTYACTSE�cTPVTPYB̀��@GU�DTYD�WI�TP�CDE�FGHIAPQ�VG�TPSEBCTYACTSE�cTPVTPYB�YG̀����



� ���������	
���
�������
���� �� �	����� ���!������ �"!� ��
���������	��	�
������ ������#	�$	����%��&�
�&�'�	� �()012�

34� �

��� '�� 6������&�7���&��
�������'�6���&�	 6��$�8�����&��
�9@ABCCDE�B�FBCCGBHI�PQ�B�RPGSC@BART�SHPUHBG�VFBV�@W�XPHI@AU�TQQTRV@YTCD�@A�SHBRV@RT�@W�VFT�T̀VTAV�VP�XF@RF�B�RPGSBAD�@W�BaCT�VP�RPAbcRV�B�VFPcUFVQcC�HPPV�RBcWT�BABCDW@W�PQ�G@WRPAbcRV�BAb�V@GTCD�BAb�BSSHPSH@BVTCD�HTGTb@BVT�VP�BbbHTWW�VFT�HPPV�RBcWTWd���eHPWTRcVPHW�TYBCcBV@AU�VFT�TQQTRV@YTATWW�PQ�B�RPGSC@BART�SHPUHBG�BHT�@AWVHcRVTb�VP�HTQCTRV�aBRI�PA�fVFT�T̀VTAV�BAb�STHYBW@YTATWW�PQ�VFT�RH@G@ABC�G@WRPAbcRVg�VFT�AcGaTH�BAb�CTYTC�PQ�VFT�RPHSPHBVT�TGSCPDTTW�@AYPCYTbg�VFT�WTH@PcWATWWE�bcHBV@PAE�BAb�QHThcTARD�PQ�VFT�G@WRPAbcRVg�BAb�BAD�HTGTb@BC�BRV@PAW�VBITA�aD�VFT�RPHSPHBV@PAE�@ARCcb@AUE�QPH�T̀BGSCTE�b@WR@SC@ABHD�BRV@PA�BUB@AWV�SBWV�Y@PCBVPHW�cARPYTHTb�aD�VFT�SH@PH�RPGSC@BART�SHPUHBGE�BAb�HTY@W@PAW�VP�RPHSPHBVT�RPGSC@BART�SHPUHBGW�@A�C@UFV�PQ�CTWWPAW�CTBHATbdi��pq�rstuduvvg�wxx���w��pq�rs��d3tv����R���fVP�HTRT@YT�QcCC�RHTb@V�QPH�V@GTCD�BAb�BSSHPSH@BVT�HTGTb@BV@PAi�cAbTH�VFT�9�e���PHSPHBVT��AQPHRTGTAV�ePC@RDE�B�RPGSBAD�WFPcCb�bTGPAWVHBVT�fB�HPPV�RBcWT�BABCDW@Wi�BAbE�XFTHT�BSSHPSH@BVTE�fHTGTb@BV@PA�VP�BbbHTWW�VFT�HPPV�RBcWTWi�d���eHPWTRcVPHW�WFPcCb�RPAW@bTH�fBAD�HTGTb@BC�BRV@PAW�VBITA�aD�VFT�RPHSPHBV@PAE�@ARCcb@AUE�QPH�T̀BGSCTE�b@WR@SC@ABHD�BRV@PA�BUB@AWV�SBWV�Y@PCBVPHW�cARPYTHTb�aD�VFT�SH@PH�RPGSC@BART�SHPUHBGdi��pq�rustuduvvg�wxx���w��pq�rs��s3tv�t��R���CPPI@AU�VP�f�B�SSHPSH@BVT�b@WR@SC@AT�PQ�TGSCPDTTWE�@ARCcb@AU�VFPWT�@bTAV@Q@Tb�aD�VFT�RPGSBAD�BW�HTWSPAW@aCT�QPH�VFT�G@WRPAbcRVE�T@VFTH�VFHPcUF�b@HTRV�SBHV@R@SBV@PA�PH�QB@CcHT�@A�PYTHW@UFVE�BW�XTCC�BW�VFPWT�X@VF�WcSTHY@WPHD�BcVFPH@VD�PYTH�VFT�BHTB�@A�XF@RF�VFT�RH@G@ABC�RPAbcRV�PRRcHHTbi�BAb�fBAD�Bbb@V@PABC�WVTSW�VFBV�bTGPAWVHBVT�HTRPUA@V@PA�PQ�VFT�WTH@PcWATWW�PQ�VFT�G@WRPAbcRVE�BRRTSVBART�PQ�HTWSPAW@a@C@VD�QPH�@VE�BAb�VFT�@GSCTGTAVBV@PA�PQ�GTBWcHTW�VP�HTbcRT�VFT�H@WI�PQ�HTSTV@V@PA�PQ�WcRF�G@WRPAbcRVE�@ARCcb@AU�GTBWcHTW�VP�@bTAV@QD�QcVcHT�H@WIi�d���7��
�������'�� 6�������FBV�@W�VFT�RPGSBAD�W�HPPV�RBcWT�BABCDW@W�PQ�VFT�G@WRPAbcRV�BV�@WWcT���THT�BAD�WDWVTG@R�@WWcTW�@bTAV@Q@Tb����FP�@A�VFT�RPGSBAD�XBW�@AYPCYTb�@A�GBI@AU�VFT�BABCDW@W������#	��	����b����������FBV�RPAVHPCW�QB@CTb���cQ�SPC@R@TW�PH�SHPRTbcHTW�WFPcCb�FBYT�SHPF@a@VTb�VFT�G@WRPAbcRVE�XTHT�VFTD�TQQTRV@YTCD�@GSCTGTAVTbE�BAb�FBYT�QcARV@PAW�VFBV�FBb�PXATHWF@S�PQ�VFTWT�SPC@R@TW�BAb�SHPRTbcHTW�aTTA�FTCb�BRRPcAVBaCT�����#�6���
��6�
������dPX�XBW�VFT�G@WRPAbcRV�@A�hcTWV@PA�QcAbTb��xefeE�ScHRFBWT�PHbTHWE�TGSCPDTT�HT@GacHWTGTAVWE�b@WRPcAVWE�STVVD�RBWF�����FBV�SHPRTWWTW�RPcCb�FBYT�SHTYTAVTb�PH�bTVTRVTb�@GSHPSTH�BRRTWW�VP�VFTWT�QcAbW���dBYT�VFPWT�SHPRTWWTW�aTTA�@GSHPYTb���



� ���������	
���
�������
���� �� �	����� ���!������ �"!� ��
���������	��	�
������ ������#	�$	����%��&�
�&�'�	� �()012�

34� �

6�8��&�	�9���$����
�@�AB�CDEFGHI�PDHD�QECGRCDF�QE�STD�UQIVGEFWVSX�PTYS�PYI�STD�H̀GVDII�BGH�CDEFGH�IDRDVSQGE�YEF�FQF�STD�CDEFGH�WEFDHaG�STYS�̀HGVDIIb����6�#	��	�c�&���
�����@�dDHD�STDHD�̀HQGH�G̀ G̀HSWEQSQDI�SG�FDSDVS�STD�UQIVGEFWVS�QE�eWDISQGEX�IWVT�YI�YWFQS�HD̀GHSI�QFDESQBfQEa�HDRDCYES�VGESHGR�BYQRWHDI�GH�YRRDaYSQGEIX�VGÙ RYQESIX�GH�QECDISQaYSQGEIb��dTYS�QI�STD�VGÙ YEfgI�YEYRfIQI�GB�PTf�IWVT�G̀ G̀HSWEQSQDI�PDHD�UQIIDFb��6�h���&��
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Are You FCPA Compliant?
In today’s international marketplace, it is critical to keep in mind the reach of American federal statutes which 
have significant impact on foreign jurisdictions. The Foreign Corrupt Practices Act (“FCPA”), enacted in 1977, 
contains two key provisions: (1) a prohibition on bribery of foreign officials, and (2) accounting and reporting 
provisions for companies registered with the Securities and Exchange Commission (“SEC”). 15 U.S.C. §§ 78dd-1-
3. The Department of Justice (“DOJ”) has increasingly made headlines using this powerful law. 

The anti-bribery provision of the FCPA criminalizes the “offer, payment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to give, or authorization of the giving of anything of value” to 
foreign officials for the purpose of obtaining or retaining business. Id. at § 78dd-1(a). There is an exception 
for payments or gifts made “to expedite or secure the performance of a routine governmental action.” Id. at 
§78dd-1(b). The statute also provides two interesting affirmative defenses. Defendants may be excused from 
liability if (1) the payment was legal under the written laws of the recipient’s country; or (2) the payment was a 
“reasonable and bona fide expenditure” toward specific, enumerated ends. Id. at § 78dd-1(c).

Prosecutions of FCPA matters generally run on parallel tracks.  The U.S. Department of Justice investigates 
individuals and corporations for potential criminal violations, while the SEC investigates and pursues those same 
individuals and entities for civil remedies including monetary fines, debarment, and disgorgement.

A Helpful FCPA Checklist
If your company operates overseas, it is time and money well spent to review the following aspects of your 
business:

1.	 Identify the nature of your business and all sectors in which you operate;
2.	 Identify all nations in which you operate and/or engage in commerce;
3.	 Research the Corruptions Perception Index published by Transparency International (a global coalition 		
	 with the mission to stop corruption and promote transparency, accountability and integrity at all levels 		
	 and across all sectors of society) for each nation in which you operate and/or engage in commerce 		
	 (available at www.transparency.org);
4.	 Identify all public/governmental agencies to whom you market and/or sell products and services;
5.	 Inventory the strengths and weaknesses of your corporate internal controls;
6.	 Identify all executives and employees responsible for compliance with federal statutes and regulations;
7.	 Revisit record keeping and accounting procedures for all international transactions to ensure accurate 		
	 characterization of all expenditures;
8.	 Implement an anonymous hotline for employee concerns with measurable follow-up and accountability 		
	 for addressing each call in a timely manner;
9.	 Revisit the content of employee compliance training on an annual basis; and
10.	Develop an ongoing relationship and exchange of information with knowledgeable external legal counsel.

by Douglas K. Rosenblum, Esquire, CFE and Marc S. Raspanti, Esquire



The Anti-Bribery Provisions of the FCPA are Far-Reaching
The FCPA has gained notoriety because of its expansive jurisdiction. The anti-bribery provisions of the FCPA 
apply to “issuers” as well as “domestic concerns.” Under 15 U.S.C. § 78dd-1, issuers are companies publicly 
traded on any of the American exchanges. “Domestic concerns” under § 78dd-2 are not traded publicly, but 
are American citizens, entities, nationals, residents of the United States, entities organized under the laws of 
the United States, or entities with a principal place of business in the United States. Regardless of whether the 
alleged act in furtherance of a corrupt payment occurred within the borders of the United States or abroad, 
issuers and domestic concerns are subject to the FCPA.

Foreign nationals are also subject to the FCPA in certain circumstances. Foreign citizens or entities organized 
under the laws of another country are subject to the jurisdiction of the FCPA if they commit acts within the 
borders of the United States in furtherance of a corrupt payment. Although jurisdiction in these cases is clear, it 
can be difficult for the United States to satisfy a monetary judgment or extradite responsible corporate officers.

The FCPA is powerful in its scope and jurisdiction, but it is not a strict liability statute. The government must prove 
that the defendant paid, offered to pay, or promised to pay corruptly. The statute itself does not define this state 
of mind. A Resource Guide to the United States Foreign Corrupt Practices Act published by the Criminal Division 
of the DOJ and the Enforcement Division of the SEC on November 14, 2012 provides guidance. In that Guide, the 
government makes clear that in passing the FCPA, Congress adopted the meaning of corruptly ascribed to the 
term in the domestic bribery statute found at 18 U.S.C. § 201: “an intent or desire to wrongfully influence the 
recipient.” See H.R. Rep. No. 95-640, at 7. The government must prove this mental state of the defendant beyond 
a reasonable doubt in order to secure a criminal conviction under the FCPA.

The analysis of potential FCPA violations is highly fact-specific. The government has made clear that it will not 
prosecute cases of isolated, de minimus expenditures on meals, taxi fares, or promotional materials. However, 
some facts will certainly raise red flags: gift of vehicles, furs, and expensive trips, for example. Repeated gifts 
and/or secret gifts add to the circumstantial evidence that those items were transferred with an illicit purpose or 
were, at the very least, more than just a token demonstration of respect or gratitude that is permissible under 
the law.
 
Public Companies Have Heightened Exposure Under the Act
The accounting and reporting prong of the FCPA applies to issuers, their subsidiaries, and affiliates. The statute 
applies both civil and criminal liability to entities who misstate financial records, falsely certify books and records, 
and/or fail to implement properly designed internal controls. Many of these requirements are the same as those 
found in the Sarbanes-Oxley Act and related regulations. The distinction, however, between civil and criminal 
liability under this prong is the intent requirement of “willfulness.”

Publicly traded companies file financial statements each year that are audited by independent accounting firms. 
For those companies who blindly rely on those auditors, and believe additional scrutiny is not needed, think 
again. Generally, § 10 of the Exchange Act, 15 U.S.C. § 78j-1, requires external auditors to report any perceived 
illegalities to the appropriate levels of management within the subject company. However, if the company does 
not take appropriate steps to investigate and/or correct those issues, the auditor must notify the SEC. Revisiting 
the above checklist on a routine basis could prove to be a useful tool to avoid such situations.

FCPA Enforcement Against Companies Has Increased in 2019
The DOJ has shown no signs of slowing down its FCPA enforcement in 2019.  During the first quarter alone, the 
DOJ brought three enforcement actions under the FCPA and collected a total of $1.1 billion from those actions.  
By the start of August 2019, the DOJ and SEC had brought a total of seven FCPA enforcement actions.  Notable 
2019 FCPA cases include:

1.	 Walmart, Inc.: The SEC charged Walmart with failing to operate a sufficient anti-corruption compliance 		



	 program for over ten years.  Agreeing to pay over $144 million to settle the SEC’s charges and over 		
	 $138 million to settle the DOJ’s charges, Walmart paid a combined total of over $282 million.
2.	 Fresenius Medical Care AG & Co.: This products and services provider agreed to pay the SEC and DOJ 		
	 over $231 million to resolve FCPA violations in numerous countries over almost ten years.
3.	 Mobile TeleSystems PJSC: After violating FCPA provisions in Uzbekistan, this telecommunications 		
	 provider agreed to pay a settlement of $850 million.  

Individuals Face the Possibility of Imprisonment; Companies Do Not
Debarment and hefty fines can serve as powerful deterrents for business organizations. However, organizations 
act through their directors, executives, and responsible corporate officers, and those individuals are also subject 
to the jurisdiction of the FCPA. 

In September of 2015, former Deputy Attorney General Sally Quillian Yates published a memo detailing a shift 
in DOJ policy. In that memo, the DOJ required that corporations identify all individuals involved in any aspect of 
alleged misconduct, regardless of their status or seniority, in order for the corporation to receive any credit for 
its cooperation with the government.

Previously, all too often the government resolved criminal investigations of corporate entities with a corporate 
plea or deferred prosecution agreement, a civil settlement agreement, a stiff fine, and perhaps the installment of 
a compliance monitor within the company. The civil settlement agreements often included releases of owners, 
officers, directors, and employees of the same corporations. Those days are done according to the now famous 
“Yates Memo.”

Not too long after, on August 12, 2015 the government announced the prosecution of Vicente Garcia. Mr. Garcia 
is a United States citizen and former head of Latin American sales for technology giant SAP. The case included 
an SEC administrative cease and desist action, coupled with a criminal information filed by the DOJ alleging 
conspiracy to violate the FCPA.  Garcia received a twenty-two-month prison sentence after pleading guilty to 
one count of conspiracy to violate the FCPA.  He admitted to conspiring with others to bribe three Panamanian 
government officials, and he personally received over $85,000 in kickbacks for arranging the bribes.  Prior to 
that plea, Garcia also entered into a settlement with the SEC, where he agreed to pay $85,965 plus prejudgment 
interest. 

Garcia’s prosecution was only the beginning of the Yates Memo aftermath.  While 2015 featured only eleven 
individual FCPA prosecutions, that number jumped to twenty-seven in 2016.  Despite a slight decrease in 2017 
to twenty-one individual FCPA prosecutions, it increased once again in 2018 to twenty-five.  Of the twenty-five 
individual FCPA prosecutions in 2018, the DOJ brought twenty-one of the actions and the SEC brought only four.  
Additionally, twelve out of the twenty-five actions arose from new matters, while the rest stemmed from already-
existing actions.  Ultimately, the Yates Memo sparked a considerable increase in individual FCPA prosecutions, 
and 2019 projects to be no different.  

Through the first half of 2019, the DOJ and SEC have announced seven individual FCPA actions, filed an additional 
four, and secured three guilty pleas.  Specifically, the DOJ is heavily tracking money laundering and conspiracy to 
commit money laundering crimes.  In February, Gordon J. Coburn and Steven E Schwartz, two former executives 
of Cognizant Technology Solutions Corporation, were charged for their roles in bribing an Indian government 
official.  While Cognizant agreed to pay $25 million to settle its FCPA charges, the prosecution of Coburn and 
Schwartz is still ongoing, as they face charges of violating and conspiring to violate the FCPA’s anti-bribery and 
accounting provisions. 

The DOJ has also filed FCPA indictments against two government officials in 2019: Gulnara Karimova and Master 
Halbert.  Karimova, daughter of Uzbekistan’s former president, had accepted bribes from at least three different 



companies.  Those companies, including MTS, Vimplecom Ltd., and Telia Co. AB, have already settled their 
charges arising from the bribes.  Halbert, an FSM transportation official, allegedly accepted bribes in exchange 
for airport management contracts.  

In May, Jose Manuel Gonzalez Testino plead guilty to one count of conspiracy to violate the FCPA, one count of 
violating the FCPA, and one count of failing to report foreign bank accounts.  Testino was linked to the Petroleos 
de Venezuela S.A. (PDVSA) foreign bribery scheme after admitting to paying at least $629,000 in bribes to secure 
business advantages for his companies.  Notably, Testino is the sixteenth individual to enter a guilty plea in 
connection with the government’s investigation into PDVSA.  Twenty-one total individuals have been charged in 
relation to this matter.  With the government’s ongoing investigations into corporations and individuals alike, the 
second half of 2019 will likely show that individual FCPA prosecutions continue to trend upward.  

An Effective Compliance Program is Critical
In April 2019, the DOJ continued to emphasize corporate compliance by releasing new guidance on the 
effectiveness of corporate compliance programs.  This updated guidance is available online at https://www.
justice.gov/criminal-fraud/page/file/937501/download.  

The fundamental questions prosecutors ask when assessing a corporate compliance program are as follows:
4.	 Is the corporation’s compliance program well designed?
5.	 Is the program being applied earnestly and in good faith?  In other words, is the program being 			 
	 implemented effectively?
6.	 Does the corporation’s compliance program work in practice?

Takeaway
Adherence to the 10-point checklist will not guarantee a pass by the DOJ and SEC, but it will provide you and 
your organization with the knowledge base necessary to react in an effective and efficient manner with minimal 
disruption of your operations.
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