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Increasing abundance 

Increasing use 

Increasing reliance 

Increasing importance 

Increasing risk 

Increasing value 
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Data 

Commercialization 

What makes the data valuable? 

What is the data? 

How is the data protected? 

How is the data being commercialized? 

 



What makes the data valuable? 



“Data is the new oil” 

 



Sources: 

https://www.quora.com/Who-should-get-credit-for-the-quote-data-is-the-new-oil 

http://ana.blogs.com/maestros/2006/11/data_is_the_new.html 

  

“Data is just like crude. It’s valuable, but if 

unrefined it cannot really be used. It has to be 

changed into gas, plastic, chemicals, etc. to 

create a valuable entity that drives profitable 

activity; so must data be broken down, analyzed 

for it to have value.”   

 

Clive Humby 

Association of National Advertisers (ANA)  

Senior Marketer’s Summit, Kellogg School (2006) 



Source: Wall Street [Motion Picture], 1987, Twentieth Century Fox 

“The most valuable  

  commodity I know of  

  is information.” 
 

Gordon Gekko,  

Wall Street (1987) 



Source: https://www.economist.com/leaders/2017/05/06/the-worlds-most-valuable-resource-is-no-longer-oil-but-data 



“Data is the new oil” 



https://www.wired.com/story/no-data-is-not-the-new-oil/ 

“[D]ata isn’t the new oil, in almost any metaphorical 
sense, and it’s supremely unhelpful to perpetuate the 
analogy.” 



Source: https://www.forbes.com/sites/bernardmarr/2018/03/05/heres-why-data-is-not-the-new-oil/#78f79d033aa9 

“[I]t’s handy as a marketing shorthand (because it 
gets across the fact that data is a valuable 
commodity with many different uses across many 
applications).” 

“[D]ata also has many other properties which cause 
the analogy to break down on more detailed 
inspection.” 



Increasingly available 

Highly variable 

Readily storable 

Easily transportable  

Indefinitely replicable 

Highly durable  

Infinitely reusable 



“Data is an entirely new commodity” 



What is the data? 



All data is not created equal 

Source: https://www.cmo.com.au/article/533075/all_big_data_created_equal_warns_marketing_scientist/ 



“Trust, but verify” 



 

due dil·i·gence 

[doo dil-i-juh ns] 

noun   

1 law: the care that a reasonable person exercises to avoid harm to other 

persons or their property. 

2 business: research and analysis of a company or organization done in 

preparation for a business transaction (such as a corporate merger or 

purchase of securities). 

https://www.law.cornell.edu/wex/due_diligence 

Due Diligence 



 

The easy case? 

▣ Structured 

▣ Normalized 

▣ Curated 

▣ Legally compliant 

▣ Known source 



 

The easy case? 



 

The reality? 

Source: https://blogs.loc.gov/thesignal/2016/05/how-to-begin-a-personal-archiving-project/ 

 

Data is not pretty 



Unstructured Structured 



Unstructured Structured Semi-Structured 
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Curated Uncurated 

Maintenance 

Management 

Validation 
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Regulated Unregulated 

http://en.wikipedia.org/wiki/File:US-FCC-Seal.svg
http://en.wikipedia.org/wiki/File:US-DeptOfHHS-Seal.svg
http://en.wikipedia.org/wiki/File:OCC-Seal-2013.gif


Identifiable De-Identified 

Re-identified 

Source: https://www.hhs.gov/hipaa/for-professionals/privacy/special-topics/de-identification/index.html 

Anonymized 



Public Data 

Proprietary Data 



How is the data protected? 



“No specific comprehensive protection regime in the U.S.” 

“Traditional IP rights provide only limited protections” 

“New models for protection may emerge” 



 

Trademarks 

 

Branding and 

Identity 

 

Patents 

  

Ideas and 

Inventions 

 

Trade Secrets 

 

“Know-How” 

 

Copyrights 

 

Creative 

Expressions 





 

“The vast majority of works make the grade quite 

easily, as they possess some creative spark, no 

matter how crude, humble or obvious. ” 

 

Justice Sandra Day O’Connor  

Feist Publications, Inc. v. Rural Telephone Service Co.  

499 U.S. 340 (1991) 



“No one may claim originality as to facts [. . .] facts 

do not owe their origin to an act of authorship. The 

distinction is one between creation and discovery.  

The first person to find and report a particular fact 

has not created the fact; he or she has merely 

discovered its existence.” 

Justice Sandra Day O’Connor  

Feist Publications, Inc. v. Rural Telephone Service Co.  

499 U.S. 340 (1991) 





Source: https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=e19b2528-e0b1-0054-23c4-8069701a4b62&forceDialog=0 



Source: https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=e19b2528-e0b1-0054-23c4-8069701a4b62&forceDialog=0 



Source: https://www.congress.gov/114/plaws/publ153/PLAW-114publ153.pdf 



sui generis protection 



Source: https://www.merriam-webster.com/dictionary/sui%20generis 

sui generis protection 

su·i ge·ne·ris                              

[so͞oˌī ˈjenərəs,] 

Adjective 

Of one's or its own kind; peculiar.  

[Latin su generis : of its own + genitive of genus, kind.] 



Source: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31996L0009&from=EN 



Other Theories of Protection… 



Contracts 

 



How is the data being 

commercialized? 

 

(aka what’s the deal?) 



What is the 

role of data 

value of data 

importance of data 

to the transaction? 



Words can make a difference 

Source: https://www.copyright.gov/title17/title17.pdf 



Words can make a difference 



Source: https://www.copyright.gov/title17/title17.pdf 

Words can make a difference 



Words can make a difference 



Does it matter 

Who “owns” the data? 

 



Data Ownership vs. Data Rights 



Data Ownership vs. Data Rights 



Source: http://www.star-telegram.com/news/business/article19813320.html 

Data Ownership vs. Data Rights 



Source: https://www.ftc.gov/news-events/press-releases/2014/04/ftc-notifies-facebook-whatsapp-privacy-obligations-light-proposed 

Data Ownership vs. Data Rights 



Exclusivity 
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Non-Confidential Confidential 

Confidential  
Information 

Data 

Confidential 
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Data 
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Non-Confidential Confidential 



Expect unexpected uses for data 



Closing thoughts… 



Jason Haislmaier 

jason.haislmaier@bclplaw.com 


