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general overview of the issues contained herein and are not

intended nor should they be construed to provide specific legal

or regulatory guidance or advice. If you have any questions or

issues of a specific nature, you should consult with appropriate

legal or regulatory counsel to review the specific circumstances

involved. Views expressed are those of the speaker and are not

to be attributed to his firm or clients.
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October 2018 Term



Major Decisions



Franchise Tax Board of California v. 

Hyatt
• https://www.supremecourt.gov/opinions/18pdf

/17-1299_8njq.pdf

• Issue:  Whether the decision in Nevada v. Hall, 

which permits a sovereign state to be haled 

into another state’s courts without its consent, 

is correct?

https://www.supremecourt.gov/opinions/18pdf/17-1299_8njq.pdf


Franchise Tax Board (cont’d)

• Held: Nevada v. Hall overturned.

• Justice Clarence Thomas wrote the majority 5-

4 opinion

– Reviewed Nevada and also historical

– Argued for implicit structure of the Constitution 

and sovereignty

• Dissent by Justice Stephen Breyer



Box v. Planned Parenthood of 

Indiana and Kentucky, Inc.
• https://www.supremecourt.gov/opinions/18pdf/18

-483_3d9g.pdf

• Issue: Does an Indiana law that prevents the 

incineration of fetal remains with surgical 

byproducts, authorizes simultaneous cremation of 

fetal remains, and leaves unchanged a woman's 

right "to determine the final disposition of the 

aborted fetus" bear a rational relationship to a 

legitimate state interest?

https://www.supremecourt.gov/opinions/18pdf/18-483_3d9g.pdf


Box (cont’d)

• Issue not addressed:  An Indiana provision 
barring the knowing provision of sex-, race-, or 
disability-selective abortions by abortion 
providers.

• Held:  The fetal tissue disposal passes rational 
basis.

• Per curiam opinion.

• Justice Thomas concurred to discuss the issue 
not addressed.



June 17, 2019
• 4 cases decided:

– Manhattan Community Access Corp. v. Halleck

– https://www.supremecourt.gov/opinions/18pdf/17-
1702_h315.pdf

– Virginia Uranium v. Warren

– https://www.supremecourt.gov/opinions/18pdf/16-
1275_7lho.pdf

– Gamble v United States

– https://www.supremecourt.gov/opinions/18pdf/17-
646_d18e.pdf

– Virginia House of Delegates v. Bethune-Hill

– https://www.supremecourt.gov/opinions/18pdf/18-
281_6j37.pdf

https://www.supremecourt.gov/opinions/18pdf/17-1702_h315.pdf
https://www.supremecourt.gov/opinions/18pdf/16-1275_7lho.pdf
https://www.supremecourt.gov/opinions/18pdf/17-646_d18e.pdf
https://www.supremecourt.gov/opinions/18pdf/18-281_6j37.pdf


June 17, 2019 (cont’d)

• Left 20 cases to be decided

• Issued no new case orders for hearings

• Announced more opinions coming June 20, 

2019

• Alito had one opinion in majority



Gamble v. United States

• Court refused to overturn concept of “dual 

sovereignty”



VA House of Delegates v. Bethune-

Hill
• "In short," Ginsburg wrote, "Virginia would 

rather stop than fight on. One House of its 

bicameral legislature cannot alone continue 

the litigation against the will of its partners in 

the legislative process."



June 20, 2019
• Four cases decided:

• Gundy v. United States
– https://www.supremecourt.gov/opinions/18pdf/17-6086_2b8e.pdf

• proper delegation of authority
• But warning of what might be ahead

• McDonough v. Smith
– https://www.supremecourt.gov/opinions/18pdf/18-485_g2bh.pdf

– The clock for SOL for filing a federal civil rights claim based on fabrication of evidence in 
criminal proceedings does not start to run until the criminal proceedings end in the claimant’s 
favor

• The American Legion v. The American Humanist Association
– https://www.supremecourt.gov/opinions/18pdf/17-1717_4f14.pdf

– Cross does not violate Establishment Clause

• PDR Network, LLCv.Carlton Harris Chiropractic, Inc.
– file:///C:/Users/DCott/Downloads/PDR%20Network,%20LLC%20v.%20Carlton%20Harris%20

Chiropractic,%20Inc.pdf

– TCPA case sent back for further deliberations

https://www.supremecourt.gov/opinions/18pdf/17-6086_2b8e.pdf
https://www.supremecourt.gov/opinions/18pdf/18-485_g2bh.pdf
https://www.supremecourt.gov/opinions/18pdf/18-485_g2bh.pdf
https://www.supremecourt.gov/opinions/18pdf/17-1717_4f14.pdf
file:///C:/Users/DCott/Downloads/PDR Network, LLC v. Carlton Harris Chiropractic, Inc.pdf


June 21, 2019

• Four cases decided



• Flowers v. Mississippi

• https://www.supremecourt.gov/opinions/18pdf/17-9572_k536.pdf

• The numbers speak loudly. Over the course of the first four trials, 
there were 36 black prospective jurors against whom the State 
could have exercised a peremptory strike. The State tried to strike 
all 36.“

• NC Department of Revenue v. Kimberley Rice Kaestner 1992 
Family Trust

• This was a case about whether the state could tax the income from 
a trust when the beneficiaries of the trust live in the state, even 
when the beneficiaries do not receive income from the trust in a 
particular tax year, have no right to ask for the income and are 
uncertain to receive it.

• https://www.supremecourt.gov/opinions/18pdf/18-457_2034.pdf

https://www.supremecourt.gov/opinions/18pdf/17-9572_k536.pdf
https://www.supremecourt.gov/opinions/18pdf/17-9572_k536.pdf
https://www.supremecourt.gov/opinions/18pdf/18-457_2034.pdf


Rehaif v. United States

• https://www.supremecourt.gov/opinions/18pdf/17

-9560_e2p3.pdf

• This is a case about whether, to prosecute 

someone for violating a federal law that makes it 

illegal to be an undocumented immigrant with a 

firearm, the government has to prove that the 

immigrant knew he was in the country illegally or 

whether the government just has to show that he 

know that he had a gun

https://www.supremecourt.gov/opinions/18pdf/17-9560_e2p3.pdf


Knick v. Scott

• https://www.supremecourt.gov/opinions/18pdf/17
-647_m648.pdf

• The Court holds that the government violates 
the Takings Clause when it takes property 
without compensation, and a property owner 
may bring a lawsuit to challenge the taking under 
Section 1983 at that time.

• Major case of overturning a precedent and 
more back and forth between liberals and 
conservatives.

https://www.supremecourt.gov/opinions/18pdf/17-647_m648.pdf


June 24, 2019

• Four decisions:

- FOIA

- Jones Act

- Trademark and Lanham Act

- Crime of Violence



June 27, 2019Remaining Decisions 

of Note
• Census Question

– Department of Commerce v. New York- 5-4

– https://www.supremecourt.gov/opinions/18pdf/18-966_bq7c.pdf
• In rulings that favor the Government, the Court holds: (1) the Enumeration 

clause permits a citizenship question; (2) the Secretary's decision is reviewable 
under the APA; (3) adding the citizenship question was supported by 
substantial evidence; (4) adding the question did not violate the two provisions 
of the Census Act New York has cited.

• Partisan Gerrymandering
– Rucho v. Common Cause- Roberts

– https://www.supremecourt.gov/opinions/18pdf/18-422_9ol1.pdf
• Consolidated – political question

– NC

– MD

https://www.supremecourt.gov/opinions/18pdf/18-966_bq7c.pdf
https://www.supremecourt.gov/opinions/18pdf/18-422_9ol1.pdf


Current Court and Term- General 

Observations
• 70 Cases- Low by historical standards

• Interesting Court

– Alignments

• But also hyper focus on every decision and who is in

– Ascendancy of Thomas

– Divided Court

– Precedent and Stare Decisis



The Supreme Court

• Article III

– Lightest wording

– Lack of access or understanding

• Judiciary Act of 1789

• Number of Justices Historically

• Number Who have served

– Associate Justices

– Chief Justices



The Chief Justice

• Only reference in Constitution:

– Impeachment of president, the chief justice 

presides.

• Not well defined in Judiciary Acts either

• Refer to it like Animal Farm, all animals equal, 

some more equal than others.

• Justice Roberts’ numbering system



The Chief Justice’s Role

• Function and Duties

• Ability to influence

– Most effective in the Court’s History



The Chief Justices

1. John Jay

2. John Rutledge

3. Oliver Ellsworth

4. John Marshall

5. Roger Taney

6. Salmon Chase

7. Morrison Waite

8. Melville Fuller

9. Edward White



The Chief Justices (cont’d)

10. William Howard Taft

11. Charles Evans Hughes

12. Harlan Fiske Stone

13. Fred Vinson

14. Earl Warren

15. Warren Burger

16. William Rehnquist

17. John Roberts



The Roberts Court

• John Roberts and his two conflicting views

– Conservative ideology

– Court legacy, with no “swing voters” left



Conclusion

• Ebbs and flows of Court over time

• Politicization of the nominating process



Q&A



“The Chief Justices”

• Use the following link to view the book on 

Amazon.

• https://amzn.to/2SMgqMR

https://amzn.to/2SMgqMR


  
 

 

 

 
    

  
 

  

 

 

 

 

 
 

  

 

 
 

 
 

 
 

 
 
 

1 (Slip Opinion) OCTOBER TERM, 2018 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

VIRGINIA URANIUM, INC., ET AL. v. WARREN ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT 

No. 16–1275. Argued November 5, 2018—Decided June 17, 2019 

Petitioner Virginia Uranium, Inc., wants to mine raw uranium ore from
a site near Coles Hill, Virginia, but Virginia law flatly prohibits ura-
nium mining in the Commonwealth.  The company filed suit, alleging 
that, under the Constitution’s Supremacy Clause, the Atomic Energy 
Act (AEA) preempts state uranium mining laws like Virginia’s and 
ensconces the Nuclear Regulatory Commission (NRC) as the lone 
regulator in the field.  Both the District Court and the Fourth Circuit 
rejected the company’s argument, finding that while the AEA affords
the NRC considerable authority over the nuclear fuel life cycle, it of-
fers no hint that Congress sought to strip States of their traditional 
power to regulate mining on private lands within their borders. 

Held: The judgment is affirmed. 

848 F. 3d 590, affirmed. 
JUSTICE  GORSUCH, joined by JUSTICE  THOMAS and JUSTICE KA-

VANAUGH, concluded that the AEA does not preempt Virginia’s law 
banning uranium mining. Pp. 3–17.

(a) Virginia Uranium claims that the AEA is best read to reserve to 
the NRC alone the regulation of uranium mining based on nuclear 
safety concerns. But the AEA contains no provision expressly
preempting state law.  More pointedly, it grants the NRC extensive 
and sometimes exclusive authority to regulate nearly every aspect of 
the nuclear fuel life cycle except mining, expressly stating that the
NRC’s regulatory powers arise only “after [uranium’s] removal from
its place of deposit in nature,” 42 U. S. C. §2092.  And statutory con-
text confirms this reading: If the federal government wants to control
uranium mining on private land, it must purchase or seize the land
by eminent domain and make it federal land, §2096, indicating that 



 
  

 

 

 

 

 

 
 

 
 

 
   

 
 

  

  
  

 
 

 

 
 

  
  

  

 

  

 

 

2 VIRGINIA URANIUM, INC. v. WARREN 

Syllabus 

state authority remains untouched.  Later amendments to the AEA 
point to the same conclusion.  Section 2021 allows the NRC to devolve 
certain of its regulatory powers to the States but does nothing to ex-
tend the NRC’s power to activities, like mining, historically beyond 
its reach.  And §2021(k) explains that States remain free to regulate 
the activities discussed in §2021 for purposes other than nuclear 
safety without the NRC’s consent. Virginia Uranium contends in-
stead that subsection (k) greatly expands the AEA’s preemptive effect 
by demanding the displacement of any state law enacted for the pur-
pose of protection the public against “radiation hazards.”  But subsec-
tion (k) merely clarifies that nothing in §2021 limits States’ ability to
regulate the activities subject to NRC control for other purposes.  In 
addition, the company’s reading would prohibit not only the States
from regulating uranium mining to protect against radiation hazards 
but the federal government as well, since the AEA affords it no au-
thority to regulate uranium mining on private land.  Pp. 4–7. 

(b) Virginia Uranium also submits that preemption may be found 
in this Court’s precedents, pointing to Pacific Gas & Elec. Co. v. State 
Energy Resources Conservation and Development Comm’n, 461 U. S. 
190, which rejected a preemption challenge to a state law prohibiting 
the construction of new nuclear power plants after the Court ob-
served that it was enacted out of concern with economic development,
not for the purpose of addressing radiation safety hazards.  But Pacif-
ic Gas concerned a state moratorium on construction of new nuclear 
power plants, and nuclear plant construction has always been an 
area exclusively regulated by the federal government.  It is one thing to 
inquire exactingly into state legislative purposes when state law 
comes close to trenching on core federal powers; it is another thing al-
together to insist on the same exacting scrutiny for state laws far re-
moved from core NRC powers.  Later cases confirm the propriety of 
restraint in this area.  See, e.g., Silkwood v. Kerr-McGee Corp., 464 
U. S. 238; English v. General Elec. Co., 496 U. S. 72.  This Court has 
generally treated field preemption as depending on what the State 
did, not why it did it.  See, e.g., Arizona v. United States, 567 U. S. 
387. And because inquiries into legislative purpose both invite well-
known conceptual and practical problems and pose risks to federal-
ism and individual liberty, this Court has long warned against un-
dertaking potential misadventures into hidden state legislative in-
tentions without a clear statutory mandate for the project, see, e.g., 
Shady Grove Orthopedic Associates, P. A. v. Allstate Ins. Co., 559 
U. S. 393, 404–405.  Pp. 7–14.

(c) Virginia Uranium alternatively suggests that that the AEA dis-
places state law through so-called conflict preemption—in particular,
that Virginia’s mining law stands as an impermissible “obstacle to 



  
 

 

 

 
 

 

 

 
  

 

 
 

 
 

 
 
 

 
   

 

 
 

   
  

   
  

 
 
 
 

 

 
 

3 Cite as: 587 U. S. ____ (2019) 

Syllabus 

the accomplishment and execution of the full purposes and objectives 
of Congress,” Hines v. Davidowitz, 312 U. S. 52, 67.  But any 
“[e]vidence of pre-emptive purpose,” whether express or implied,
must be “sought in the [statute’s] text and structure.”  CSX Transp., 
Inc. v. Easterwood, 507 U. S. 658, 664.  Efforts to ascribe unenacted 
purposes and objectives to a federal statute face many of the same
challenges as inquiries into state legislative intent.  The only thing a 
court can be sure of is what can be found in the law itself.  And the 
compromise that Congress actually struck in the AEA leaves mining
regulation on private land to the States and grants the NRC regula-
tory authority only after uranium is removed from the earth.  It is al-
so unclear whether laws like Virginia’s might have a meaningful im-
pact on the development of nuclear power in this country given the
other available foreign and domestic sources of uranium.  Pp. 14–17.

JUSTICE GINSBURG, joined by JUSTICE SOTOMAYOR and JUSTICE KA-

GAN, agreed with JUSTICE GORSUCH that the Commonwealth’s mining 
ban is not preempted but concluded that his discussion of the perils 
of inquiring into legislative motive sweeps well beyond the confines of 
this case. Further, Virginia Uranium’s obstacle preemption argu-
ments fail under existing doctrine, so there is little reason to question 
whether that doctrine should be retained.  Pp. 1–14.

(a) The Commonwealth has forbidden conventional uranium min-
ing on private land.  The AEA leaves that activity unregulated.  State 
law on the subject is therefore not preempted, whatever the reason
for the law’s enactment.  Pp. 7–8.

(b) Section 2021(k) lends no support for Virginia Uranium’s cause.
That provision is most sensibly read to clarify that the door newly 
opened for state regulation of certain activities for nuclear safety
purposes left in place pre-existing state authority to regulate activi-
ties for nonradiological purposes.  House and Senate Reports endorse 
this reading of §2021(k).  Pp. 8–9.

(c) Virginia Uranium leans heavily on a statement in Pacific Gas & 
Elec. Co. v. State Energy Resources Conservation and Development 
Comm’n, 461 U. S. 190, that “the Federal Government has occupied
the entire field of nuclear safety concerns.” Id., at 212. But neither 
in that case nor in later decisions in its wake—Silkwood v. Kerr-
McGee Corp., 464 U. S. 238; English v. General Elec. Co., 496 U. S. 
72—did the Court rest preemption on the purposes for which state
laws were enacted. Indeed, in all three, the Court held that the laws 
at issue were not preempted.  Moreover, the state law involved in Pa-
cific Gas addressed an activity—construction of nuclear power
plants—closely regulated by the AEA.  Inquiry into why the state law 
at issue in that case was enacted was therefore proper under 
§2021(k).  The Commonwealth’s mining ban, in contrast, governs an 



 
  

 

 

  

 
 

 
  

 

 

 

 
 

 

 
 

4 VIRGINIA URANIUM, INC. v. WARREN 

Syllabus 

activity not regulated by the AEA. Pp. 9–10. 
(d) The Solicitor General’s argument—that the Commonwealth’s 

mining ban is preempted because it is a pretext for regulating the ra-
diological safety hazards of milling and tailings storage—is unper-
suasive.  To the degree the AEA preempts state laws based on the 
purposes for which they were enacted, §2021(k) stakes out the 
boundaries of the preempted field. National Meat Assn. v. Harris, 
565 U. S. 452, distinguished.  Pp. 10–11.

(e) Virginia Uranium and the United States also fail to show that 
the mining ban creates an “unacceptable ‘obstacle to the accomplish-
ment and execution of the full purposes and objectives of Congress.’ ” 
Wyeth v. Levine, 555 U. S. 555, 563–564.  Pp. 12–14. 

GORSUCH, J., announced the judgment of the Court and delivered an 
opinion, in which THOMAS and KAVANAUGH, JJ., joined.  GINSBURG, J., 
filed an opinion concurring in the judgment, in which SOTOMAYOR and 
KAGAN, JJ., joined. ROBERTS, C. J., filed a dissenting opinion, in which 
BREYER and ALITO, JJ., joined. 



  
 

  
   

 
  

    

 

 
 

 

 

 

 
 
 

 

 Opinion of the Court 

_________________ 

_________________ 

1 Cite as: 587 U. S. ____ (2019) 

Opinion of GORSUCH, J. 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–1275 

VIRGINIA URANIUM, INC., ET AL., PETITIONERS v. 
JOHN WARREN, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[June 17, 2019]

 JUSTICE GORSUCH announced the judgment of the Court 
and delivered an opinion, in which JUSTICE THOMAS and 
JUSTICE KAVANAUGH join. 

Virginia Uranium insists that the federal Atomic Energy 
Act preempts a state law banning uranium mining, but we 
do not see it. True, the AEA gives the Nuclear Regulatory 
Commission significant authority over the milling, trans-
fer, use, and disposal of uranium, as well as the construc-
tion and operation of nuclear power plants.  But Congress
conspicuously chose to leave untouched the States’ historic
authority over the regulation of mining activities on pri-
vate lands within their borders. Nor do we see anything to
suggest that the enforcement of Virginia’s law would 
frustrate the AEA’s purposes and objectives.  And we are 
hardly free to extend a federal statute to a sphere Con-
gress was well aware of but chose to leave alone.  In this, 
as in any field of statutory interpretation, it is our duty to 
respect not only what Congress wrote but, as importantly,
what it didn’t write. 
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2 VIRGINIA URANIUM, INC. v. WARREN 

Opinion of GORSUCH, J. 

I 
Virginia Uranium thought its plan was pretty straight-

forward. First, the company wanted to use conventional 
mining techniques to extract raw uranium ore from a site 
near Coles Hill, Virginia.  Next, it intended to mill that ore 
into a usable form.  Typically performed at the mine site, 
milling involves grinding the ore into sand-sized grains
and then exposing it to a chemical solution that leaches 
out pure uranium.  Once dried, the resulting mixture
forms a solid “yellowcake,” which the company planned to 
sell to enrichment facilities that produce fuel for nuclear 
reactors. Finally, because the leaching process does not 
remove all of the uranium from the ore, the company
expected to store the leftover “tailings” near the mine to 
reduce the chances of contaminating the air or water.

But putting the plan into action didn’t prove so simple.
Pursuant to the AEA, ch. 724, 60 Stat. 755, 42 U. S. C. 
§2011 et seq., the NRC regulates milling and tailing stor-
age activities nationwide, and it has issued an array of
rules on these subjects. See, e.g., 10 CFR §40 et seq. 
(2018). None of those, though, proved the real problem for 
Virginia Uranium. The company hit a roadblock even 
before it could get to the point where the NRC’s rules kick
in: State law flatly prohibits uranium mining in Virginia. 
See Va. Code Ann. §§45.1–161.292:30, 45.1–283 (2013);
848 F. 3d 590, 593–594 (CA4 2017). 

To overcome that obstacle, Virginia Uranium filed this
lawsuit. The company alleged that, under the Constitu-
tion’s Supremacy Clause, the AEA preempts state uranium 
mining laws like Virginia’s and ensconces the NRC as the
lone regulator in the field. And because the NRC’s regula-
tions say nothing about uranium mining, the company
continued, it remains free to mine as it will in Virginia or 
elsewhere. 

Both the district court and a divided panel of the Fourth
Circuit rejected the company’s argument.  The courts 
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acknowledged that the AEA affords the NRC considerable 
authority over the nuclear fuel life cycle.  But both courts 
found missing from the AEA any hint that Congress
sought to strip States of their traditional power to regulate
mining on private lands within their borders.  Given the 
significance of the question presented, we granted review. 
584 U. S. ___ (2018). 

II 
The Supremacy Clause supplies a rule of priority.  It 

provides that the “Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof,” are “the 
supreme Law of the Land . . . any Thing in the Constitu-
tion or Laws of any state to the Contrary notwithstand-
ing.” Art. VI, cl. 2.  This Court has sometimes used differ-
ent labels to describe the different ways in which federal
statutes may displace state laws—speaking, for example, 
of express, field, and conflict preemption. But these cate-
gories “are not rigidly distinct.”  Crosby v. National For-
eign Trade Council, 530 U. S. 363, 372, n. 6 (2000) (inter-
nal quotation marks omitted).  And at least one feature 
unites them: Invoking some brooding federal interest or 
appealing to a judicial policy preference should never be
enough to win preemption of a state law; a litigant must 
point specifically to “a constitutional text or a federal 
statute” that does the displacing or conflicts with state 
law. Puerto Rico Dept. of Consumer Affairs v. ISLA Petro-
leum Corp., 485 U. S. 495, 503 (1988); see also 3 J. Story,
Commentaries on the Constitution of the United States 
§1831, p. 694 (1st ed. 1833) (“the supremacy of the laws is 
attached to those only, which are made in pursuance of 
the constitution”).

Before us, Virginia Uranium contends that the AEA
(and only the AEA) unseats state uranium mining regula-
tions and that it does so under the doctrines of both field 
and conflict preemption. We examine these arguments 
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Opinion of GORSUCH, J. 

about the AEA’s preemptive effect much as we would any 
other about statutory meaning, looking to the text and 
context of the law in question and guided by the traditional 
tools of statutory interpretation. Here, no more than in 
any statutory interpretation dispute, is it enough for any 
party or court to rest on a supposition (or wish) that “it
must be in there somewhere.” 

A 
We begin with the company’s claim that the text and 

structure of the AEA reserve the regulation of uranium
mining for the purpose of addressing nuclear safety con-
cerns to the NRC alone—and almost immediately prob-
lems emerge.  Unlike many federal statutes,1 the AEA 
contains no provision preempting state law in so many 
words. Even more pointedly, the statute grants the NRC
extensive and sometimes exclusive authority to regulate
nearly every aspect of the nuclear fuel life cycle except
mining. Companies like Virginia Uranium must abide the 
NRC’s rules and regulations if they wish to handle en-
riched uranium, to mill uranium ore or store tailings, or to
build or run a nuclear power plant. See 42 U. S. C. 
§§2111(a), 2113(a), 2073.  But when it comes to mining, 
the statute speaks very differently, expressly stating that 
the NRC’s regulatory powers arise only “after [uranium’s]
removal from its place of deposit in nature.”  §2092 (em-
phasis added). As the government itself has conceded, this
means that “uranium mining” lies “outside the NRC’s 
jurisdiction,” Brief for United States as Amicus Curiae 14, 
and the agency’s grip takes hold only “at the mill, rather 
than at the mine,” In re Hydro Resources, Inc., 63 N. R. C. 
510, 512 (2006). 

—————— 
1 See, e.g., Chamber of Commerce of United States of America v. Whit-

ing, 563 U. S. 582, 594–595 (2011); Geier v. American Honda Motor Co., 
529 U. S. 861, 867 (2000). 
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Opinion of GORSUCH, J. 

What the text states, context confirms.  After announc-
ing a general rule that mining regulation lies outside the
NRC’s jurisdiction, the AEA carves out a notably narrow 
exception. On federal lands, the statute says, the NRC
may regulate uranium mining. §2097. And if the federal 
government wants to control mining of uranium on private 
land, the AEA tells the NRC exactly what to do: It may
purchase or seize the land by eminent domain and make it 
federal land. §2096. Congress thus has spoken directly to
the question of uranium mining on private land, and every 
bit of what it’s said indicates that state authority remains
untouched. 

Later amendments to the AEA point to the same conclu-
sion. Some years after the statute’s passage, Congress
added a provision, currently codified in §2021, allowing 
the NRC to devolve certain of its regulatory powers to the 
States. Unsurprisingly, Congress indicated that the NRC
must maintain regulatory control over especially sensitive
activities like the construction of nuclear power plants.
§2021(c). But under §2021(b) the NRC may now, by
agreement, pass to the States some of its preexisting 
authorities to regulate various nuclear materials “for the 
protection of the public health and safety from radiation
hazards.”  Out of apparent concern that courts might 
(mis)read these new provisions as prohibiting States from 
regulating any activity even tangentially related to nuclear
power without first reaching an agreement with the NRC,
Congress added subsection (k): 

“Nothing in this section [that is, §2021] shall be con-
strued to affect the authority of any State or local 
agency to regulate activities for purposes other than 
protection against radiation hazards.” 

Section 2021, thus, did nothing to extend the NRC’s
power to activities, like mining, historically beyond its
reach. Instead, it served only to allow the NRC to share 
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with the States some of the powers previously reserved to 
the federal government.  Even then, the statute explained 
in subsection (k) that States remain free to regulate 
the activities discussed in §2021 for purposes other than 
nuclear safety without the NRC’s consent. Indeed, if 
anything, subsection (k) might be described as a non-
preemption clause. 

Virginia Uranium’s case hinges on a very different 
construction of subsection (k).  The company suggests
that, properly read, the provision greatly expands the
preemptive effect of the AEA and demands the displace-
ment of any state law (touching on mining or any other 
subject) if that law was enacted for the purpose of protect-
ing the public against “radiation hazards.”  And, the com-
pany adds, Virginia’s law bears just such an impermissible 
purpose.

In our view, this reading nearly turns the provision on 
its head. Subsection (k) does not displace traditional
state regulation over mining or otherwise extend the 
NRC’s grasp to matters previously beyond its control.  It 
does not expose every state law on every subject to a 
searching judicial inquiry into its latent purposes.  Instead 
and much more modestly, it clarifies that “nothing in
this [new] section [2021]”—a section allowing for the
devolution-by-agreement of federal regulatory authority—
should be construed to curtail the States’ ability to regu-
late the activities discussed in that same section for pur-
poses other than protecting against radiation hazards. So 
only state laws that seek to regulate the activities dis-
cussed in §2021 without an NRC agreement—activities
like the construction of nuclear power plants—may be 
scrutinized to ensure their purposes aim at something 
other than regulating nuclear safety.  Really, to accom-
plish all it wants, Virginia Uranium would have to per-
suade us to read 13 words out of the statute and add 2 
more: 
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Nothing in this section shall be construed to affect the 
authority of any State or local agency to may regulate 
activities only for purposes other than protection 
against radiation hazards. 

That may be a statute some would prefer, but it is not the 
statute we have. 

Just consider what would follow from Virginia Urani-
um’s interpretation. Not only would States be prohibited 
from regulating uranium mining to protect against radia-
tion hazards; the federal government likely would be
barred from doing so as well.  After all, the NRC has long
believed, and still maintains, that the AEA affords it no 
authority to regulate uranium mining on private land.
Nor does Virginia Uranium dispute the federal govern-
ment’s understanding.  Admittedly, if Virginia Uranium 
were to prevail here, the NRC might respond by changing 
course and seeking to regulate uranium mining for the
first time. But given the statute’s terms, the prospects 
that it might do so successfully in the face of a legal chal-
lenge appear gloomy. Admittedly, as well, federal air and 
water and other regulations might apply at a uranium
mine much as at any other workplace.  But the possibility
that both state and federal authorities would be left un- 
able to regulate the unique risks posed by an activity as
potentially hazardous as uranium mining seems more 
than a little unlikely, and quite a lot to find buried deep in
subsection (k). Talk about squeezing elephants into
mouseholes.  See Whitman v. American Trucking Assns., 
Inc., 531 U. S. 457, 468 (2001). 

B 
If the best reading of the AEA doesn’t require us to hold 

the state law before us preempted, Virginia Uranium
takes another swing in the same direction.  Only this time,
the company submits, our precedents have adopted a 
different, even if maybe doubtful, reading of the AEA that 
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we must follow. Most prominently, Virginia Uranium 
points to this Court’s decision in Pacific Gas & Elec. Co. v. 
State Energy Resources Conservation and Development 
Comm’n, 461 U. S. 190 (1983). 

But here, too, problems quickly appear. Pacific Gas 
rejected a preemption challenge to a state law prohibiting
the construction of new nuclear power plants.  Along the 
way, the Court expressly dismissed the notion that §2021 
establishes the federal government as “the sole regulator
of all matters nuclear.” Id., at 205. The Court observed 
that subsection (k) addresses itself only to “the preemptive
effect of ‘this section,’ that is [§2021].”  Id., at 210. And 
the Court acknowledged that subsection (k) does not “cut
back on pre-existing state authority outside the NRC’s
jurisdiction,” a field that surely includes uranium mining. 
Id., at 209.  None of this remotely helps Virginia Urani-
um’s cause. 

Still, Virginia Uranium seeks to make the best of a bad
situation. The company points out that Pacific Gas upheld 
the state law at issue there only after observing that it 
was enacted out of concern with economic development, 
not for the purpose of addressing radiation safety hazards. 
Id., at 205. From this, the company reasons, we should 
infer that any state law enacted with the purpose of 
addressing nuclear hazards must fall thanks to our 
precedent.

But even that much does not follow.  Since the passage
of the AEA, the NRC has always played a significant role 
in regulating the construction of nuclear power plants.
Indeed, under §2021(c) this remains one area where the
NRC generally cannot devolve its responsibilities to the 
States. See id., at 197–198, 206–207.  And because §2021
classifies the construction of nuclear power plants as one
of the core remaining areas of special federal concern, any
state law regulating that activity risks being subjected to
an inquiry into its purposes under subsection (k).  But the 
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activity Virginia’s law regulates—mining on private
land—isn’t one the AEA has ever addressed, and it isn’t 
one §2021 discusses, so subsection (k) does not authorize 
any judicial inquiry into state legislative purpose in this 
case. 

Admittedly, there is a wrinkle here.  Pacific Gas seemed 
to accept California’s argument that its law addressed 
whether new power plants may be built, while the NRC’s 
regulatory power under §2021(c) extends only to the ques-
tion how such plants are constructed and operated.  Id., at 
212. And accepting (without granting) these premises, it 
would appear that California’s law did not implicate an
activity addressed by §2021, so an inquiry into state legis-
lative purpose under subsection (k) was not statutorily 
authorized. Yet Pacific Gas inquired anyway, perhaps on
the unstated belief that the state law just came “too close” 
to a core power §2021(c) reserves to the federal govern-
ment. Does that mean we must do the same?  Certainly
Virginia Uranium sees it that way.

We do not.  Just because Pacific Gas may have made 
more of state legislative purposes than the terms of the 
AEA allow does not mean we must make more of them yet.
It is one thing to do as Pacific Gas did and inquire exact-
ingly into state legislative purposes when state law pro-
hibits a regulated activity like the construction of a nuclear
plant, and thus comes close to trenching on core federal
powers reserved to the federal government by the AEA.  It 
is another thing to do as Virginia Uranium wishes and
impose the same exacting scrutiny on state laws prohibit-
ing an activity like mining far removed from the NRC’s 
historic powers. And without some clearer congressional 
mandate suggesting an inquiry like that would be appro-
priate, we decline to undertake it on our own authority. 
The preemption of state laws represents “a serious intru-
sion into state sovereignty.” Medtronic, Inc. v. Lohr, 518 
U. S. 470, 488 (1996) (plurality opinion).  And to order 
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preemption based not on the strength of a clear congres-
sional command, or even on the strength of a judicial gloss
requiring that much of us, but based only on a doubtful 
extension of a questionable judicial gloss would represent 
not only a significant federal intrusion into state sover-
eignty. It would also represent a significant judicial intru-
sion into Congress’s authority to delimit the preemptive 
effect of its laws.  Being in for a dime doesn’t mean we 
have to be in for a dollar. 

This Court’s later cases confirm the propriety of re-
straint in this area. In a decision issued just a year after 
Pacific Gas (and by the same author), this Court consid-
ered whether the AEA preempted state tort remedies for 
radiation injuries after a nuclear plant accident.  Silkwood 
v. Kerr-McGee Corp., 464 U. S. 238 (1984).  In doing so, the
Court did not inquire into state legislative purposes, ap-
parently because it thought state tort law (unlike a law 
prohibiting the construction of a nuclear power plant) fell 
beyond any fair understanding of the NRC’s reach under 
the AEA. Id., at 251. Exactly the same, as we have seen, 
can be said of Virginia’s mining law.  In fact, if the Silk-
wood Court had inquired into state legislative purposes, 
the law there might well have been harder to sustain than 
the one now before us. State tort laws, after all, plainly
intend to regulate public safety. And as applied in Silk-
wood, state tort law sought to regulate the safety of a 
nuclear plant’s operations, an area of special federal inter-
est under §2021(c).  Id., at 256. Nothing comparable, of 
course, can be said of the mining regulations before us. 
Some years later, this Court in English v. General Elec. 
Co., 496 U. S. 72 (1990), went further still, casting doubt 
on whether an inquiry into state legislative purposes had 
been either necessary or appropriate in Pacific Gas itself. 
496 U. S., at 84–85, n. 7 (“Whether the suggestion of the 
majority in Pacific Gas that legislative purpose is relevant 
to the definition of the pre-empted field is part of the 
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holding of that case is not an issue before us today” (em-
phasis added)).

If Pacific Gas and its progeny alone marked our path, 
this case might be a close one, as our dissenting colleagues 
suggest. Post, at 3–5 (opinion of ROBERTS, C. J.).  But for 
us any lingering doubt dissipates when we consult other 
cases in this area and this Court’s traditional tools of 
statutory interpretation.2 

Start with the fact that this Court has generally treated
field preemption inquiries like this one as depending on 
what the State did, not why it did it.  Indeed, this Court 
has analyzed most every other modern field preemption 
doctrine dispute in this way—from immigration, Arizona 
v. United States, 567 U. S. 387 (2012), to arbitration, 
AT&T Mobility LLC v. Concepcion, 563 U. S. 333 (2011), 
to foreign affairs, Crosby v. National Foreign Trade Coun-
cil, 530 U. S. 363 (2000), to railroads, Kurns v. Railroad 
Friction Products Corp., 565 U. S. 625 (2012), to energy, 
Hughes v. Talen Energy Marketing, LLC, 578 U. S. ___ 
(2016), to civil procedure, Shady Grove Orthopedic Associ-
ates, P. A. v. Allstate Ins. Co., 559 U. S. 393 (2010).  It is 
unclear why we would proceed differently here without
some clear congressional instruction requiring it.3 

—————— 
2 Far from “sweep[ing] well beyond the confines of this case,” as our 

concurring colleagues suggest, see post, at 1 (GINSBURG, J., concurring
in judgment), these considerations are, to us, essential to its resolution. 

3 Certainly the dissent’s case, National Meat Assn. v. Harris, 565 
U. S. 452 (2012), doesn’t command a different result.  There, the Court 
merely enforced an express statutory preemption clause that prohibited
States from setting standards for handling non-ambulatory pigs that 
differed from federal standards.  As we’ve seen, the AEA contains no 
comparable preemption clause forbidding Virginia to regulate mining in 
any way.  Admittedly, National Meat went on to say that a State could 
not enforce a preempted animal-handling standard indirectly by 
banning the sale of meat from non-ambulatory pigs if its law “func-
tion[ed] as a command to slaughterhouses to structure their operations
in the exact way” state regulators desired rather than as federal 
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Our field preemption cases proceed as they do, more-
over, for good reasons.  Consider just some of the costs to 
cooperative federalism and individual liberty we would 
invite by inquiring into state legislative purpose too pre-
cipitately. The natural tendency of regular federal judicial 
inquiries into state legislative intentions would be to stifle
deliberation in state legislatures and encourage resort to
secrecy and subterfuge. That would inhibit the sort of 
open and vigorous legislative debate that our Constitution
recognizes as vital to testing ideas and improving laws.  In 
Virginia Uranium’s vision as well, federal courts would 
have to allow depositions of state legislators and gover-
nors, and perhaps hale them into court for cross-
examination at trial about their subjective motivations in 
passing a mining statute.  And at the end of it all, federal 
courts would risk subjecting similarly situated persons to 
radically different legal rules as judges uphold and strike 
down materially identical state regulations based only on
the happenstance of judicial assessments of the “true” 
intentions lurking behind them.  In light of all this, it can 
surprise no one that our precedents have long warned 
against undertaking potential misadventures into hidden
state legislative intentions without a clear statutory man-
date for the project. See, e.g., Shady Grove, 559 U. S., at 
404–405; Rowe v. New Hampshire Motor Transp. Assn., 
552 U. S. 364, 373–374 (2008); Palmer v. Thompson, 403 
U. S. 217, 225 (1971); Arizona v. California, 283 U. S. 423, 
455, n. 7 (1931) (collecting cases).

To be sure, Virginia Uranium insists that we don’t need 
to worry about concerns like these in this case.  We don’t, 
the company says, because Virginia has admitted that it
enacted its law with the (impermissible) purpose of pro- 

—————— 

standards required. Id., at 464. But here, by contrast, no one sug-
gests that Virginia’s mining law requires anyone to disregard NRC 
regulations. 



   
 

 

 

 
 

 

 

 

 

 

13 Cite as: 587 U. S. ____ (2019) 

Opinion of GORSUCH, J. 

tecting the public from nuclear safety hazards.  But the 
Commonwealth denies making any such admission.  In-
stead, it says it has merely accepted as true the allega-
tions in the company’s complaint about the intentions
animating state law for purposes of the Commonwealth’s 
own motion to dismiss this suit under Federal Rule of 
Civil Procedure 12(b)(6).  If the case were to proceed be-
yond the pleadings stage, Virginia insists, a more search-
ing judicial inquiry into the law’s motivation would be 
inevitable. Whoever may be right about the status of 
Virginia’s admissions in this case, though, the point re-
mains that following Virginia Uranium’s lead would re-
quire serious intrusions into state legislative processes in
future cases. 

Beyond these concerns, as well, lie well-known concep-
tual and practical ones this Court has also advised against 
inviting unnecessarily.  State legislatures are composed of 
individuals who often pursue legislation for multiple and 
unexpressed purposes, so what legal rules should deter-
mine when and how to ascribe a particular intention to a
particular legislator?  What if an impermissible intention
existed but wasn’t necessary to her vote?  And what per-
centage of the legislature must harbor the impermissible
intention before we can impute it to the collective institu-
tion? Putting all that aside, how are courts supposed to
conduct a reasonable inquiry into these questions when 
recorded state legislative history materials are often not 
as readily available or complete as their federal counter-
parts? And if trying to peer inside legislators’ skulls is too 
fraught an enterprise, shouldn’t we limit ourselves to 
trying to glean legislative purposes from the statutory text 
where we began? Even Pacific Gas warned future courts 
against too hastily accepting a litigant’s invitation to
“become embroiled in attempting to ascertain” state legis-
lative “motive[s],” acknowledging that such inquiries 
“often” prove “unsatisfactory venture[s].  What motivates 
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one legislator to vote for a statute is not necessarily what 
motivates scores of others to enact it.”  461 U. S., at 216 
(citation omitted). See also Shady Grove, 559 U. S., at 
403–404, n. 6; Palmer, 403 U. S., at 225; Edwards v. 
Aguillard, 482 U. S. 578, 636–639 (1987) (Scalia, J., dis-
senting). Cf. Oncale v. Sundowner Offshore Services, Inc., 
523 U. S. 75, 79 (1998).  We think these warnings wise, 
and we heed them today. 

C 
If the AEA doesn’t occupy the field of radiation safety in

uranium mining, Virginia Uranium suggests the statute 
still displaces state law through what’s sometimes called 
conflict preemption. In particular, the company suggests, 
Virginia’s mining law stands as an impermissible 
“obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress.” Hines v. 
Davidowitz, 312 U. S. 52, 67 (1941). On Virginia 
Uranium’s account, Congress sought to capture the 
benefits of developing nuclear power while mitigating its
safety and environmental costs. And, the company
contends, Virginia’s moratorium disrupts the delicate 
“balance” Congress sought to achieve between these 
benefits and costs. Maybe the text of the AEA doesn’t
touch on mining in so many words, but its authority to
regulate later stages of the nuclear fuel life cycle would be
effectively undermined if mining laws like Virginia’s were 
allowed. 

A sound preemption analysis cannot be as simplistic 
as that. No more than in field preemption can the 
Supremacy Clause be deployed here to elevate abstract 
and unenacted legislative desires above state law; only
federal laws “made in pursuance of ” the Constitution, 
through its prescribed processes of bicameralism and 
presentment, are entitled to preemptive effect.  Art. VI, cl. 
2; ISLA Petroleum, 485 U. S., at 503.  So any “[e]vidence of 
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pre-emptive purpose,” whether express or implied, must 
therefore be “sought in the text and structure of the
statute at issue.” CSX Transp., Inc. v. Easterwood, 507 
U. S. 658, 664 (1993).

Sound and well-documented reasons underlie this rule 
too. Efforts to ascribe unenacted purposes and objectives
to a federal statute face many of the same challenges as 
inquiries into state legislative intent.  Trying to discern 
what motivates legislators individually and collectively 
invites speculation and risks overlooking the reality that 
individual Members of Congress often pursue multiple and 
competing purposes, many of which are compromised to
secure a law’s passage and few of which are fully realized 
in the final product.  Hefty inferences may be required, as
well, when trying to estimate whether Congress would
have wanted to prohibit States from pursuing regulations 
that may happen to touch, in various degrees and different 
ways, on unenacted federal purposes and objectives.
Worse yet, in piling inference upon inference about hidden 
legislative wishes we risk displacing the legislative
compromises actually reflected in the statutory text— 
compromises that sometimes may seem irrational to an
outsider coming to the statute cold, but whose genius lies 
in having won the broad support our Constitution 
demands of any new law.  In disregarding these legislative
compromises, we may only wind up displacing perfectly 
legitimate state laws on the strength of “purposes” that
only we can see, that may seem perfectly logical to us, but 
that lack the democratic provenance the Constitution
demands before a federal law may be declared supreme. 
See, e.g., Pacific Gas, 461 U. S., at 222 (acknowledging
that under the AEA “the promotion of nuclear power is not
to be accomplished ‘at all costs’ ”); Cyan, Inc. v. Beaver 
County Employees Retirement Fund, 583 U. S. ___, ___–___ 
(2018) (slip op., at 14–15); Aguillard, 482 U. S., at 636–639 
(Scalia, J., dissenting); United States v. O’Brien, 391 U. S. 
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367, 382–384 (1968); Fletcher v. Peck, 6 Cranch 87, 130 
(1810).

So it may be that Congress meant the AEA to promote
the development of nuclear power. It may be that
Congress meant the AEA to balance that goal against
various safety concerns.  But it also may be that Members
of Congress held many other disparate or conflicting goals
in mind when they voted to enact and amend the AEA,
and many different views on exactly how to manage the
competing costs and benefits.  If polled, they might have 
reached very different assessments, as well, about the
consistency of Virginia’s law with their own purposes and
objectives. The only thing a court can be sure of is what 
can be found in the law itself.  And every indication in the
law before us suggests that Congress elected to leave
mining regulation on private land to the States and grant
the NRC regulatory authority only after uranium is 
removed from the earth. That compromise may not be the
only permissible or even the most rationally attractive 
one, but it is surely both permissible and rational to think 
that Congress might have chosen to regulate the more
novel aspects of nuclear power while leaving to States 
their traditional function of regulating mining activities
on private lands within their boundaries.4 

As an alternative to proceeding down the purposes-and-
objectives branch of conflict preemption, Virginia Uranium
might have pursued another. Our cases have held that we 

—————— 
4 The concurrence takes a slightly different tack.  It seems to accept 

the premise that the Court can divine the unenacted “purposes” and 
“objectives” underlying the AEA and weigh them against Virginia’s 
mining law. But in rejecting Virginia Uranium’s argument, it winds up
emphasizing repeatedly that the text of the AEA does not address 
mining. See post, at 12–14.  That may not fully address Virginia 
Uranium’s assertion that state mining regulations interfere with a
latent statutory purpose lying beyond the text, but it does highlight the
propriety of confining our inquiries to the statute’s terms. 
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can sometimes infer a congressional intent to displace a 
state law that makes compliance with a federal statute
impossible. English, 496 U. S., at 79. But Virginia 
Uranium hasn’t pursued an argument along any of these 
lines, and understandably so. Not only can Virginia
Uranium comply with both state and federal laws; it is 
also unclear whether laws like Virginia’s might have a
meaningful impact on the development of nuclear power in
this country.  Some estimate that the United States 
currently imports over 90 percent of the uranium used in 
this country.  App. to Pet. for Cert. 19a.  Domestic 
uranium mines currently exist on federal lands as well
and are thus beyond the reach of state authorities.  Ibid. 
And if the federal government concludes that development 
of the Coles Hill deposit or any other like it is crucial, it 
may always purchase the site (or seize it through eminent
domain) under the powers Congress has supplied. 42 
U. S. C. §2096.  All this may be done without even
amending the AEA, itself another course which Congress
is always free to pursue—but which this Court should
never be tempted into pursuing on its own. 

* 
The judgment of the court of appeals is 

Affirmed. 
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SUPREME COURT OF THE UNITED STATES 

No. 16–1275 

VIRGINIA URANIUM, INC., ET AL., PETITIONERS v. 
JOHN WARREN, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[June 17, 2019] 

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR 
and JUSTICE KAGAN join, concurring in the judgment. 

Soon after discovery of a large deposit of uranium ore in 
Virginia in the late 1970s, the Commonwealth banned
uranium mining. Petitioners (collectively, Virginia Ura-
nium) now seek to mine that deposit. They challenge the 
Commonwealth’s uranium mining ban as preempted by
the Atomic Energy Act (AEA or Act), 42 U. S. C. §2011 
et seq., either because the ban intrudes on the federally 
occupied field of nuclear safety, or because it obstructs
realization of federal purposes and objectives. 

I reach the same bottom-line judgment as does JUSTICE 
GORSUCH: The Commonwealth’s mining ban is not 
preempted. And I agree with much contained in JUSTICE 
GORSUCH’s opinion.  See ante, at 4–10. But his discussion 
of the perils of inquiring into legislative motive, see ante, 
at 11–14, sweeps well beyond the confines of this case, and 
therefore seems to me inappropriate in an opinion speak-
ing for the Court, rather than for individual members of
the Court. Further, Virginia Uranium’s obstacle preemp-
tion arguments fail under existing doctrine, so there is
little reason to question, as JUSTICE GORSUCH does, see 
ante, at 14–16, whether that doctrine should be retained. 
For these reasons, I join the Court’s judgment, and sepa-
rately state how I would resolve the instant controversy. 
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I 
A 

The production of nuclear fuel begins with mining ura-
nium, a radioactive metal. See ante, at 1–2; Brief for 
Former Nuclear Regulators as Amici Curiae 7. Conven-
tionally, uranium ore is mined and then “milled”—crushed
and treated with chemicals that extract the usable ura-
nium. Ibid. The resulting concentrated uranium oxide,
known as yellowcake, is shipped elsewhere for conversion,
enrichment, and fabrication into fuel. Ibid.  Producing
just a pound of usable uranium requires milling hundreds 
or even thousands of pounds of ore.  H. R. Rep. No. 95–
1480, pt. 1, p. 11 (1978).  Milling thus generates vast 
quantities of “tailings”: Sandy waste that is radioactive, 
contains toxic heavy metals, ibid., and must “be carefully
regulated, monitored, and controlled,” U. S. NRC, Con- 
ventional Uranium Mills (rev. May 15, 2017), https://www 
.nrc.gov/materials/uranium-recovery/extraction-methods/ 
conventional-mills.html (as last visited June 12, 2019).
Milling and tailings storage typically occur within 30 
miles of the place where uranium is mined. Ibid. 

The Federal Government regulates much of this process,
primarily to protect public health and safety from radia-
tion, but also for national security reasons.  English v. 
General Elec. Co., 496 U. S. 72, 81–82 (1990); Pacific Gas 
& Elec. Co. v. State Energy Resources Conservation and 
Development Comm’n, 461 U. S. 190, 207, 211–212 (1983) 
(PG&E). Under the AEA, a federal license is required to, 
inter alia, “transfer or receive in interstate commerce” 
nontrivial quantities of “source material,” including ura-
nium ore, “after removal from its place of deposit in na-
ture,” §§2092, 2014(z).  See also §§2091–2099.  Licensing
requirements also apply to the production, possession, or 
disposal of “byproduct material,” including tailings.  See 
§§2014(e), 2111–2114. Federal regulations govern, as
well, subsequent processes, including uranium enrichment 
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and nuclear power generation. See, e.g., §§2131–2142.
The Federal Government does not regulate conventional 

uranium mining on private land, having long taken the 
position that its authority begins “at the mill, rather than
at the mine.” In re Hydro Resources, Inc., 63 N. R. C. 510, 
512–513 (2006); Brief for United States as Amicus Curiae 
4. See also ante, at 4–6.  And while the Federal Govern-
ment has exclusive authority over the radiation hazards of
milling and subsequent stages of the nuclear fuel cycle,
States may regulate these activities for other purposes.
See §2018 (AEA does not affect state authority over “the 
generation, sale, or transmission of electric power pro-
duced” by nuclear powerplants); English, 496 U. S., at 81– 
82; PG&E, 461 U. S., at 207, 211–212. 

The AEA provides a means by which States may take
over federal responsibility for regulating the nuclear
safety aspects of milling and the disposal of tailings.  See 
42 U. S. C. §2021.  In 1959, Congress amended the AEA to
“recognize the interests of the States in the peaceful uses
of atomic energy, and to clarify the respective responsibili-
ties under th[e] Act of the States and [federal authorities] 
with respect to the regulation of byproduc[t and] source 
. . . materials.” Act of Sept. 23, 1959, 73 Stat. 688, as
amended, 42 U. S. C. §2021(a)(1).  The Nuclear Regulatory
Commission (NRC) and a State may agree for the former 
to devolve to the latter authority to regulate source or 
byproduct materials “for the protection of the public 
health and safety from radiation hazards.” §2021(b). 
“During the duration of such an agreement . . . the State 
shall have authority to regulate the materials covered by
the agreement for the protection of the public health and
safety from radiation hazards.” Ibid. Section 2021(c)
prohibits the NRC, however, from devolving its authority 
over “more dangerous activities—such as nuclear reac-
tors.” S. Rep. No. 870, 86th Cong., 1st Sess., 8 (1959). 
Finally, and of critical importance to this case, §2021(k) 
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provides that “[n]othing in this section shall be construed 
to affect the authority of any State or local agency to 
regulate activities for purposes other than protection
against radiation hazards.” 

B 
In the late 1970s, uranium ore was discovered under 

Coles Hill, an unincorporated community in Pittsylvania 
County, Virginia. App. to Pet. for Cert. 216a.  Totaling
119 million pounds of uranium ore, the deposit is the 
Nation's largest. Id., at 201a.  See also 848 F. 3d 590, 593 
(CA4 2017) (case below). After a private company began
leasing mineral rights to the deposit, the Virginia General
Assembly directed the state Coal and Energy Commission 
to study the effects on the environment and public health 
of uranium exploration, mining, and milling.  H. J. Res. 
No. 324, 1981 Va. Acts p. 1404; App. to Pet. for Cert. 216a. 

The next year, the General Assembly authorized ura-
nium exploration but imposed a one-year moratorium on
uranium mining. 1982 Va. Acts ch. 269.  The Assembly’s
stated purpose was “to encourage and promote the safe
and efficient exploration for uranium resources within the 
Commonwealth, and to assure . . . that uranium mining 
and milling will be subject to statutes and regulations
which protect the environment and the health and safety
of the public.”  Ibid.  The Assembly soon extended the ban 
“until a program for permitting uranium mining is estab-
lished by statute.”  1983 Va. Acts ch. 3.  The Common-
wealth has not established a permitting program, so the 
ban remains in force. 

A slowdown in construction of new nuclear powerplants
in the 1980s contributed to a “precipitous decline in the
price of uranium ore.” Huffman v. Western Nuclear, Inc., 
486 U. S. 663, 666–667, and n. 5 (1988).  Rising prices in 
the first decade of the new millennium prompted renewed 
interest in mining the deposit, and Virginia Uranium 
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lobbied to have the ban repealed.  App. to Pet. for Cert. 
222a; Brief for United States as Amicus Curiae 9. 

When efforts to persuade the state legislature proved 
unsuccessful, Virginia Uranium brought this suit seeking 
a declaration that the ban is preempted by federal law and 
an injunction requiring the Commonwealth to issue ura-
nium mining permits. App. to Pet. for Cert. 237a. Re-
spondents, Virginia Department of Mines, Minerals, and
Energy officials (together, the Commonwealth Defend-
ants), moved to dismiss the complaint for failure to state a
claim, and the District Court granted the motion.  Virginia 
Uranium, Inc. v. McAuliffe, 147 F. Supp. 3d 462, 478 (WD 
Va. 2015).1  The Court of Appeals for the Fourth Circuit
affirmed, holding in principal part that because the Com-
monwealth’s mining ban did not regulate an activity 
overseen by the NRC, there was no need to consider the 
purposes for which the ban was imposed. 848 F. 3d, at 
597–598. Given the importance of the issue, and to re-
solve a division of authority among the Courts of Appeals,
we granted Virginia Uranium’s petition for a writ of certi-
orari. Compare id., at 594–599 (case below), with, e.g., 
Skull Valley Band of Goshute Indians v. Nielson, 376 F. 3d 
1223, 1246 (CA10 2004) (state laws grounded in nuclear
safety concerns are preempted). 

II 
Under the Supremacy Clause, the “Constitution, and

the Laws of the United States which shall be made in 
Pursuance thereof,” are “the supreme Law of the Land.”
Art. VI, cl. 2.  “Put simply, federal law preempts contrary 

—————— 
1 The District Court also dismissed the Commonwealth’s Governor 

and several other state officials as defendants on the ground that the
Eleventh Amendment barred suit against them.  Virginia Ura-
nium, Inc. v. McAuliffe, 147 F. Supp. 3d 462, 467–468 (WD Va. 2015). 
Virginia Uranium did not appeal from that part of the District Court’s 
decision. 
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state law.” Hughes v. Talen Energy Marketing, LLC, 578 
U. S. ___, ___ (2016) (slip op., at 11). 

This Court has delineated three circumstances in which 
state law must yield to federal law.  English, 496 U. S., at 
78–79. First, and most obvious, federal law operates
exclusively when Congress expressly preempts state law. 
Ibid. Second, state law can play no part when “Congress 
has legislated comprehensively to occupy an entire field of 
regulation, leaving no room for the States to supplement
federal law.” Hughes, 578 U. S., at ___ (slip op., at 11) 
(internal quotation marks omitted).  Third, state law is 
rendered inoperative when it “actually conflicts with 
federal law,” English, 496 U. S., at 79, as when a private
party cannot “comply with both state and federal require-
ments,” Merck Sharp & Dohme Corp. v. Albrecht, 587 
U. S. ___, ___ (2019) (slip op., at 2) (internal quotation 
marks omitted), or when state law “creates an unaccept- 
able ‘obstacle to the accomplishment and execution of the 
full purposes and objectives of Congress,’ ” Wyeth v. Levine, 
555 U. S. 555, 563–564 (2009) (quoting Hines v. Da-
vidowitz, 312 U. S. 52, 67 (1941)).  Whatever the category
of preemption asserted, “the purpose of Congress is the 
ultimate touchstone” in determining whether federal law 
preempts state law. Hughes, 578 U. S., at ___ (slip op., at 
11) (internal quotation marks omitted). Virginia Uranium 
invokes both field and obstacle preemption; I address each
in turn. 

A 
Virginia Uranium’s primary contention is that Congress

has occupied the field of nuclear safety regulation,
preempting state laws enacted because of concerns about 
the radiation safety of federally regulated activities. 
Defining the preempted field by reference to the purpose
for which state laws were enacted finds “some support in
the text of the [AEA],” English, 496 U. S., at 84, and, in 
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particular, §2021(k). Again, this provision states that
“[n]othing in [§2021] shall be construed to affect the au-
thority of any State . . . to regulate activities for purposes 
other than protection against radiation hazards.” (Em-
phasis added.) Section 2021(k) presupposes federal
preemption of at least some state laws enacted to guard
“against radiation hazards.”  Virginia Uranium and the
dissent read this subsection to include within the 
preempted sphere all state laws motivated by concerns
about the radiation hazards of NRC-regulated activities.
Brief for Petitioners 35; post, at 2. The Commonwealth 
Defendants would exclude from federal foreclosure state 
laws directed to activities not regulated by the NRC.  E.g.,
Tr. of Oral Arg. 33–34. The Commonwealth Defendants 
have the better reading of the statute. 

1 
The Commonwealth has forbidden only conventional

uranium mining on private land, an activity all agree is 
not federally regulated. E.g., id., at 9–10, 17–18, 30.  The 
controlling AEA provision, §2092, triggers federal regula-
tion only when source material is “remov[ed] from its place
of deposit in nature.” Federal authorities have long read 
that provision to preclude federal regulation of conven-
tional uranium mining. Ante, at 4; supra, at 4. In con-
trast to the AEA’s express provisions for uranium mining
on public lands, §§2097–2098, the Act is nearly silent
about conventional uranium mining on private lands. See 
ante, at 4–6.  Indeed, insofar as the Act addresses private
conventional mining, it does so to bar federal regulators 
from obtaining reports about ore “prior to removal from its 
place of deposit in nature.” §2095. Every indication, then, 
is that Congress left private conventional mining unregu-
lated. And if Congress did not provide for regulation of
private conventional mining, it is hard to see how or why 
state law on the subject would be preempted, whatever the 
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reason for the law’s enactment. 

2 
Virginia Uranium’s argument to the contrary rests on 

§2021(k), but that provision, correctly read, lends no sup-
port for Virginia Uranium’s cause. By its terms, §2021(k)
addresses only state authority to regulate “activities” for 
nonradiological purposes.  Read in context of §2021 as a 
whole, “activities” means activities regulated by the NRC. 
See §2021(c), (l), (m), (o); ante, at 6 (§2021(k) “might be 
described as a non-preemption clause”).

The AEA’s context and history are corroborative.  Prior 
to enactment of §2021(k), the Federal Government and 
States shared responsibility for most steps of the nuclear
fuel cycle, with the former regulating primarily for public
health and safety, and the latter regulating for economic
and other nonradiological purposes.  See supra, at 4. 
Section 2021 was designed “to heighten the States’ role,” 
PG&E, 461 U. S., at 209, by enabling federal regulators to
cede their previously exclusive authority over the nuclear 
safety of several lower risk activities, §2021(b).  Given this 
aim, §2021(k) is most sensibly read to clarify that the door 
newly opened for state regulation left in place pre-existing 
state authority “to regulate activities for purposes other 
than protection against radiation hazards.”  See ante, at 
5–6. The House and Senate Reports are explicit on this 
point: Section §2021(k) was “intended to make it clear that 
the bill does not impair the State[s’] authority to regulate 
activities of [federal] licensees for the manifold health,
safety, and economic purposes other than radiation protec-
tion”; the bill simply provides a means for States to obtain
heretofore exclusively federal authority to regulate these 
activities for “protection against radiation hazards.” 
S. Rep. No. 870, 86th Cong., 1st Sess., at 12; accord H. R. 
Rep. No. 1125, 86th Cong., 1st Sess., 12 (1959).  Nothing
suggests that Congress “intended to cut back on pre-
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existing state authority outside the NRC’s jurisdiction.” 
PG&E, 461 U. S., at 209–210.  That authority encom-
passed state laws regulating conventional uranium min-
ing, even if enacted because of concerns about the radio-
logical safety of postextraction, NRC-regulated steps in
the nuclear fuel cycle. 

3 
Virginia Uranium leans most heavily on a statement in

the Court’s PG&E opinion: “[T]he Federal Government 
has occupied the entire field of nuclear safety concerns.” 
461 U. S., at 212.  But in neither PG&E nor in later deci-
sions in its wake, Silkwood v. Kerr-McGee Corp., 464 U. S. 
238 (1984), and English, 496 U. S. 72, did the Court rest 
preemption on the purposes for which state laws were 
enacted. Indeed, in all three, the Court held that the state 
laws at issue were not preempted. See ante, at 7–10. 

Moreover, without gainsaying that it may sometimes be
appropriate to inquire into the purpose for which a state 
law was enacted, PG&E calls for no such inquiry here. 
PG&E considered whether the AEA preempted a Califor-
nia law conditioning approval to build new nuclear plants
on a finding that an adequate method existed for disposing 
of spent nuclear fuel. 461 U. S., at 197–198.  The Court 
upheld the law because it was enacted out of concern for 
economic development, not because of radiation safety 
hazards. Id., at 205, 213–216. 

It is unsurprising that the PG&E Court asked why the 
California law had been enacted. The State’s law ad-
dressed construction of a nuclear powerplant, an activity 
closely regulated by the Federal Government for nuclear
safety purposes. See 42 U. S. C. §§2021(c)(1), 2132–2142;
10 CFR pt. 50 (2018). The Court therefore inquired
whether the state law was enacted, in §2021(k)’s words,
“for purposes other than protection against radiation
hazards.” Here, in contrast, the Commonwealth’s mining 
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ban targets an exclusively state-regulated activity.  See 
ante, at 8–10.2 

4 
I am not persuaded by the Solicitor General’s argument 

that the Commonwealth’s mining ban is preempted be-
cause it is a pretext for regulating the radiological safety
hazards of milling and tailings storage.  See Brief for 
United States as Amicus Curiae 28–30.  To the degree the
AEA preempts state laws enacted for certain purposes, 
§2021(k) stakes out the boundaries of the preempted field, 
i.e., state laws that apply to federally licensed activities 
and are driven by concerns about the radiological safety of 
those activities. We have no license to expand those 
boundaries. 

The case on which the Solicitor General primarily relies, 
National Meat Assn. v. Harris, 565 U. S. 452 (2012), does 
not counsel otherwise. National Meat concerned a set of 
California laws that “dictat[ed] what slaughterhouses
must do with pigs that cannot walk, known in the trade as
nonambulatory pigs.”  Id., at 455. The question presented:
Did California’s prescriptions conflict with the Federal 
Meat Inspection Act’s express preemption of state law that 
imposed requirements “in addition to, or different than 
those made under” the Act?  21 U. S. C. §678.  One of the 
California provisions, a ban on the sale of meat or prod-
ucts from nonambulatory pigs, regulated a subject outside
the scope of the Federal Meat Inspection Act. National 
Meat, 565 U. S., at 463.  The Court nevertheless concluded 

—————— 
2 The dissent insists that we are bound by language in Pacific Gas & 

Elec. Co. v. State Energy Resources Conservation and Development 
Comm’n, 461 U. S. 190 (1983) (PG&E ), unnecessary to that decision. 
Post, at 4–6. But as JUSTICE GORSUCH explains, PG&E ’s inquiry into
the purpose for which some state laws were enacted does not mean we 
must now extend that inquiry to all state laws.  Ante, at 10 (“Being in 
for a dime doesn’t mean we have to be in for a dollar.”). 
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that the sale ban fell within the scope of the Act’s express 
preemption clause because it was intended to work to-
gether with other California provisions to impose addi-
tional requirements on slaughterhouse operations.  Id., at 
463–464. 

National Meat is not controlling here.  No express
preemption provision is involved.  The mining ban sets no 
safety standards for federally supervised milling or tail-
ings storage activities. True enough, the ban makes it far 
less likely, though not impossible, that such activities will 
take place in the Commonwealth.3  In that regard, the
Commonwealth’s mining ban is more aptly analogized to 
state bans on slaughtering horses, upheld by courts of 
appeals and distinguished in National Meat from Califor-
nia’s nonambulatory pig laws.  Horse slaughtering bans, 
National Meat explained, “work[ed] at a remove from the 
sites and activities that the FMIA most directly governs” 
by ensuring that “no horses will be delivered to, inspected 
at, or handled by a slaughterhouse, because no horses will 
be ordered for purchase in the first instance.”  Id., at 465, 
467 (citing Cavel Int’l, Inc. v. Madigan, 500 F. 3d 551 (CA7 
2007), and Empacadora de Carnes de Fresnillo, S. A. de 
C. V. v. Curry, 476 F. 3d 326 (CA5 2007)).  The distinction 
drawn in National Meat thus supports this conclusion: A 
state law regulating an upstream activity within the 
State’s authority is not preempted simply because a down-
stream activity falls within a federally occupied field.4 

—————— 
3 Were a similar deposit found over the state line, the mining ban at 

issue would not prevent uranium ore mined in North Carolina from
being milled, and the resulting tailings stored, in the Commonwealth. 

4 The distinction drawn here does not turn, as the dissent misper-
ceives, post, at 8, on whether the state-regulated activity is upstream or
downstream of the federally preempted field. The Commonwealth 
regulated an activity, conventional uranium mining, that Congress left 
to state regulation.  Again, nothing in the AEA shows that Congress
intended to preempt such a law based on the purpose for which it was 
enacted. 
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B 
Nor is the Commonwealth’s mining ban preempted as

an “unacceptable obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.” 
Wyeth, 555 U. S., at 563–564 (internal quotation marks
omitted). Together, Virginia Uranium and the United
States identify four ways in which the mining ban suppos-
edly conflicts with federal purposes and objectives.  None 
carry the day. 

First, Virginia Uranium contends that the mining ban 
conflicts with the “delicate balance” federal law has struck 
between promoting nuclear power and ensuring public
safety. Brief for Petitioners 55–56; see Brief for United 
States as Amicus Curiae 31–33. But the Federal Govern-
ment does not regulate the radiological safety of conven-
tional uranium mining on private land, so federal law 
struck no balance in this area. 

Second, Virginia Uranium contends that the mining ban
“prohibit[s] the achievement of one of Congress[’] ‘primary 
purpose[s]’: ‘the promotion of nuclear power.’ ”  Brief for 
Petitioners 56 (quoting PG&E, 461 U. S., at 221).  PG&E, 
however, dismissed the suggestion that Congress had a
policy of promoting nuclear power “at all costs.”  Id., at 
222 (internal quotation marks omitted). Given the ab-
sence of federal regulation in point, it is improbable that
the Federal Government has a purpose or objective of
promoting conventional uranium mining on private land. 
Cf. ante, at 16. 

Virginia Uranium warns of dire consequences if all 50
States enact bans similar to the Commonwealth’s. Brief 
for Petitioners 56–57. But, as the Court of Appeals ex-
plained, numerous domestic uranium recovery facilities
are federally regulated (either because they sit on federal 
land or use unconventional mining techniques) and are
“thus beyond the reach of any state bans”; and the AEA 
authorizes the Federal Government to develop uranium 
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deposits on public lands and to acquire private deposits. 
848 F. 3d, at 599; see 42 U. S. C. §§2096–2097.  Federal 
purposes and objectives do not require judicial supplemen-
tation of the AEA’s express provisions for maintaining the
uranium supply. Cf. ante, at 17. 

The dissent suggests that national security may require
further domestic uranium production.  Post, at 2, n. 2. If 
the Executive Branch—which presumably knows more 
about “the critical role of uranium to the country’s energy
industry and national defense,” ibid.—agrees, it can ar-
range for acquisition of the site by the United States, and 
then for commencement of mining notwithstanding the
Commonwealth’s ban. Yet the site remains in private 
hands. 

Third, Virginia Uranium argues that §2021 provides the
sole means for States to regulate radiological safety haz-
ards resulting from milling and tailings storage, and that 
Virginia has effectively regulated milling and tailings
storage without obtaining authority to do so through an
adequate §2021 agreement. Brief for Petitioners 57–59 
(citing Gade v. National Solid Wastes Management Assn., 
505 U. S. 88, 98–101 (1992)); see Brief for United States as 
Amicus Curiae 33–34. As explained, see supra, at 7–9, 11, 
Virginia has not regulated the radiological safety of tail-
ings storage; it has prohibited only an antecedent activity 
subject to exclusive state authority.

Finally, the United States contends that Virginia’s
mining ban frustrates federal purposes and objectives by 
“prevent[ing] the occurrence of ” activities that Congress
intended the Federal Government to regulate.  Brief for 
United States as Amicus Curiae 31 (quoting 848 F. 3d, at 
600 (Traxler, J., dissenting)). But federal regulation of
certain activities does not mean that States must author-
ize activities antecedent to those federally regulated.  For 
example, federal regulation of nuclear powerplants does
not demand that States allow the construction of such 
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powerplants in the first place.  PG&E, 461 U. S., at 222. 

* * * 
For the reasons stated, I concur in the Court’s judgment

affirming the judgment of the Court of Appeals. 
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SUPREME COURT OF THE UNITED STATES 

No. 16–1275 

VIRGINIA URANIUM, INC., ET AL., PETITIONERS v. 
JOHN WARREN, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[June 17, 2019] 

CHIEF JUSTICE ROBERTS, with whom JUSTICE BREYER 
and JUSTICE ALITO join, dissenting. 

Although one party will be happy with the result of
today’s decision, both will be puzzled by its reasoning. 
That’s because the lead opinion sets out to defeat an ar-
gument that no one made, reaching a conclusion with
which no one disagrees. Specifically, the opinion devotes
its analysis to whether the field of uranium mining safety 
is preempted under the Atomic Energy Act, ultimately 
concluding that it is not. But no party disputes that.
Rather, the question we agreed to address is whether a
State can purport to regulate a field that is not preempted
(uranium mining safety) as an indirect means of regulat-
ing other fields that are preempted (safety concerns about
uranium milling and tailings). And on that question, our 
precedent is clear: The AEA prohibits state laws that have
the purpose and effect of regulating preempted fields.

As relevant here, processing uranium ore involves three
steps: mining, milling, and storing “tailings.” Mining is 
the extracting of uranium ore from the ground; milling is 
the process of turning the substance into a usable form;
and tailings are the leftover radioactive waste that must 
be safely stored. 

There is no dispute over which of these fields the AEA 
reserves to the exclusive jurisdiction of the Nuclear Regu-
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latory Commission. The parties agree that the field of 
uranium mining safety is not preempted. See Brief for 
Petitioners 3, 22, n. 4, 27; Reply Brief 8; Brief for Re-
spondents 1; Brief for United States as Amicus Curiae 4, 
14. And it is undisputed that radiological safety concerns
about milling and tailings are preempted fields.  See Brief 
for Petitioners 32; Tr. of Oral Arg. 36–37 (counsel for
respondents); Brief for United States as Amicus Curiae 23. 
Indeed, that shared understanding was the basis of the 
question presented.1 

Despite all this, the lead opinion insists that petitioners 
(hereafter the company) press an entirely different argu-
ment. “Before us, Virginia Uranium contends that the 
AEA (and only the AEA) unseats state uranium mining
regulations,” ante, at 3, but “almost immediately problems 
emerge,” ante, at 4. Problems do immediately emerge in 
the opinion, but they are of its own making.  The company
does not argue that the AEA reserves the field of uranium 
mining safety. After attributing this failing argument to
the company, the lead opinion then proceeds to explain 
why the argument must, in fact, fail. See ante, at 3–10. 

Turning to the question presented, however, the company’s
theory of the case is fairly straightforward.  The property
at issue here contains the largest known uranium deposit 
in the country and one of the largest in the world.2  Shortly 

—————— 
1 “Does the AEA preempt a state law that on its face regulates an 

activity within its jurisdiction (here uranium mining), but has the 
purpose and effect of regulating the radiological safety hazards of 
activities entrusted to the NRC (here, the milling of uranium and the
management of the resulting tailings)?” Pet. for Cert. i. 

2 Oddly, the lead opinion and concurrence suggest that developing
this site is unnecessary because domestic production accounts for less 
than ten percent of the uranium used in the country.  See ante, at 16– 
17 (lead opinion); ante, at 12–13 (GINSBURG, J., concurring in judg-
ment). But given the critical role of uranium to the country’s energy 
industry and national defense, the near complete reliance on foreign 
sources of uranium—including substantial imports from Russia, Ka-
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after its discovery, Virginia enacted a complete ban on 
uranium mining. According to the company, the ban was
not motivated by concerns about mining safety. Instead, it 
was motivated by Virginia’s desire to ban the more hazard-
ous steps that come after mining—uranium milling and
the storage of radioactive tailings—due to the Common-
wealth’s disagreement with the NRC over how to safely
regulate those activities. And, crucially, Virginia has yet
to put forward any other rationale to support the ban.3 

Thus, the question before us is whether, consistent with 
the AEA and our precedents, the Commonwealth may 
purport to regulate a non-preempted field (mining safety) 
with the purpose and effect of indirectly regulating a 
preempted field (milling and tailings).  That should have 
made for an easy case.

Under our AEA precedents, a state law is preempted not
only when it “conflicts with federal law,” but also when its 
purpose is to regulate within a preempted field. Pacific 
Gas & Elec. Co. v. State Energy Resources Conservation 

—————— 

zakhstan, and Uzbekistan—would seem to suggest just the opposite. 
See App. to Pet. for Cert. 353a (detailing foreign sources of uranium 
imports); 42 U. S. C. §2012(d) (“The processing and utilization of 
source, byproduct, and special nuclear material must be regulated in 
the national interest and in order to provide for the common defense 
and security and to protect the health and safety of the public.”); 
Energy Futures Initiatives, Inc., The U. S. Nuclear Energy Enterprise:
A Key National Security Enabler 18 (Aug. 2017) (“A vibrant domestic 
nuclear energy industry, including a healthy supply chain . . . is essen-
tial for the achievement of U. S. national security objectives.”). 

3 As the lead opinion acknowledges, Virginia has thus far in the liti-
gation accepted the company’s claim that the actual purpose of the
mining ban is to regulate the radiological safety of uranium milling and
tailings storage.  See ante, at 11–12.  Virginia contends that if the case
were to proceed past the pleadings stage, it could establish a nonsafety
rationale for the ban.  See Brief for Respondents 47.  That may well be 
true. See id., at 11 (discussing environmental concerns).  But for our 
purposes today, we must resolve the case on the terms that it has come 
to us. 
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and Development Comm’n, 461 U. S. 190, 212–213 (1983). 
Because “the Federal Government has occupied the entire
field of nuclear safety concerns,” a state law that is 
“grounded in [such] safety concerns falls squarely within
the prohibited field.” Ibid.; see also English v. General 
Elec. Co., 496 U. S. 72, 84 (1990) (state regulations “moti-
vated by [nuclear] safety concerns” are preempted by the
AEA (citing 42 U. S. C. §2021(k))).  For example, even
though a State may generally regulate its roads, it may
not shut down all of the roads to a nuclear power plant 
simply because it disagrees with the NRC’s nuclear safety
regulations. Here, because Virginia has not even disputed
that its uranium mining ban was “grounded in” its “nuclear
safety concerns” about uranium milling and tailings, 
the company’s preemption claim should not have been
dismissed. 

The lead opinion and the concurrence miss that simple
analysis because they shrink from our AEA precedents,
particularly Pacific Gas. In Pacific Gas, California had 
banned the construction of nuclear power plants until the 
State could ensure that new plants would have a viable 
method for permanently disposing of nuclear waste. See 
461 U. S., at 197–198.  On its face, the ban did not purport
to regulate a preempted field; it did not regulate the man-
ner in which nuclear power plants may be constructed or 
operated, which is a field preempted by the AEA. See id., 
at 212. If it had, the Court noted, the ban “would clearly 
be impermissible.” Ibid.  The California statute instead 
purported to address the antecedent question whether new 
plants should be constructed at all—an area within the 
State’s traditional authority over the generation and cost 
of electricity.

But the Court did not stop its preemption analysis
there. Instead, it was “necessary” to look beyond the face
of the statute to determine California’s “rationale” for the 
ban. Id., at 213. California had argued that it could 
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exercise its traditional authority over power generation to 
“completely prohibit new construction until its safety
concerns [we]re satisfied by the Federal Government.”  Id., 
at 212.  The Court flatly “reject[ed] this line of reasoning.” 
Ibid.  Because the AEA reserves the “field of nuclear 
safety concerns” to the Federal Government, a state law 
that was “grounded in” those concerns would fall “squarely 
within the prohibited field.” Id., at 212–213. In other 
words, if the purpose of California’s ban on nuclear plant 
construction was to regulate radiological safety, it would 
be preempted. California’s statute ultimately avoided that 
outcome, however, because the State had put forward an
independent “nonsafety rationale”—namely, its concern
that new nuclear plants would not be economically viable 
if they were unable to permanently dispose of nuclear 
waste. Id., at 213. On that basis, the Court determined 
that the ban was not preempted.  Id., at 216 (“[W]e accept 
California’s avowed economic purpose as the rationale for 
enacting [the statute]. Accordingly, the statute lies out-
side the occupied field of nuclear safety regulation.” (em-
phasis added)). 

Pacific Gas should control the outcome here.  Like 
California’s ban in that case, Virginia’s ban on its face 
regulates a non-preempted field—uranium mining safety.
Like the plaintiffs challenging the California ban, the
mining company argues that the statute’s purpose is 
really to regulate a preempted field—safety concerns 
about uranium milling and tailings.  But unlike California 
in Pacific Gas, Virginia in this case has not put forward a 
“nonsafety rationale.”  That should have been the end of 
the story, at least at this stage of the litigation. 

Neither the lead opinion nor the concurrence explain
why this Court inquired into purpose in Pacific Gas but 
can dispense with that “necessary” step here, id., at 213; 
they just say the Court can.  See ante, at 8–9 (lead opin-
ion); ante, at 10, n. 2 (opinion of GINSBURG, J.). At one 
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point, the lead opinion suggests that the AEA “author-
ize[s]” a purpose inquiry only when a state law “comes 
close to trenching on core federal powers.”  Ante, at 9. But 
the opinion does not say where that rule comes from. 
Certainly not the statute or our precedents.  And the lead 
opinion never explains why the safety concerns about
nuclear plants in Pacific Gas are more “core” to the AEA 
than the safety concerns about uranium milling and tail-
ings storage at issue here. 

The central argument from my colleagues appears to be
that the AEA authorizes a purpose inquiry only when a 
State “targets” or “seek[s] to regulate” an activity that is
also regulated by the federal statute. Ante, at 6 (lead
opinion); ante, at 10 (opinion of GINSBURG, J.). And be-
cause the Virginia statute seeks to regulate mining, the
AEA “does not authorize any judicial inquiry into state
legislative purpose in this case.”  Ante, at 8–9 (lead opin-
ion); see ante, at 9–10 (opinion of GINSBURG, J.).  But it is 
conceded that the mining ban was adopted because of 
radiological safety concerns about milling and tailings.
That is why Virginia argues, as it must, that its mining
ban would not be preempted even if it expressly stated 
that it was enacted due to the Commonwealth’s disagree-
ment with the NRC’s nuclear safety regulations.  Tr. of 
Oral Arg. 33.  If such a statute does not “target” or “seek to
regulate” a preempted field, what would?

States may try to regulate one activity by exercising
their authority over another. That is the whole point of 
the purpose inquiry mandated by Pacific Gas. Indeed, 
Pacific Gas specifically “emphasize[d]” that the California 
law did not expressly seek to regulate “the construction or
operation of a nuclear powerplant,” that is, the statute on 
its face was not directed at a preempted field.  461 U. S., 
at 212. 

The AEA’s purpose inquiry is most useful precisely
when the challenged state law does not purport to regulate 
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a preempted field. If a State disagrees with the AEA’s
nuclear safety regulations, and thus wants to block nuclear
development within its borders, it has myriad ways to do
so through its broad police powers.  Under the rule adopted
by the lead opinion and the concurrence, so long as the 
State is not boneheaded enough to express its real purpose 
in the statute, the State will have free rein to subvert 
Congress’s judgment on nuclear safety.

A State could, for instance, restrict the ability of a county 
to provide a nuclear facility with municipal services like
law enforcement, fire protection, and garbage collection.  If 
it wanted to target investors, a State could eliminate 
limited liability for the stockholders of companies that 
operate nuclear facilities. Although these examples may
seem farfetched, they have already happened.  See Skull 
Valley Band of Goshute Indians v. Nielson, 376 F. 3d 1223, 
1247–1248, 1250–1252 (CA10 2004).  In Skull Valley, 
however, the Tenth Circuit correctly applied our precedent
and concluded that the “state cannot use its authority to 
regulate law enforcement and other similar matters as a
means of regulating radiological hazards.” Id., at 1248; 
see Entergy Nuclear Vermont Yankee, LLC v. Shumlin, 
733 F. 3d 393 (CA2 2013) (applying Pacific Gas and con-
cluding that a state statute was a pretext for regulating 
radiological safety). Neither the lead opinion nor the 
concurrence hazards an answer for cases like Skull Valley. 

As these examples show, AEA preemption cannot turn
on the label a State affixes to its regulations.  That ap-
proach would simply invite evasion, which is why we have
rejected it in our preemption cases more generally.  For 
example, in National Meat Assn. v. Harris, 565 U. S. 452 
(2012), we addressed a preemption challenge involving 
slaughterhouses in California.  A federal statute preempted
state regulation of slaughterhouses’ front-end procedures 
for inspecting, handling, and slaughtering livestock. 
California, however, had regulated the back-end opera-



 
  

   

 

 

 

   
 

 

 

 

 
 

 

 
 

 

 

  
 

8 VIRGINIA URANIUM, INC. v. WARREN 

ROBERTS, C. J., dissenting 

tions of slaughterhouses by prohibiting the sale of meat 
from livestock that had not been inspected, handled, and 
slaughtered according to the State’s regulations.  Id., at 
455, 463–464. 

Although the federal statute’s preemption clause did 
“not usually foreclose state regulation of the commercial 
sales activities of slaughterhouses,” we unanimously held 
that California’s sales regulation was preempted because
it was a transparent attempt to circumvent federal law. 
Id., at 463 (internal quotation marks omitted).  Conclud-
ing otherwise, we noted, would allow a State to “impose 
any regulation on slaughterhouses just by framing it as a
ban on the sale of meat produced in whatever way the 
State disapproved.”  Id., at 464. And that “would make a 
mockery of the [federal statute’s] preemption provision.” 
Ibid.; see also Engine Mfrs. Assn. v. South Coast Air Qual-
ity Management Dist., 541 U. S. 246, 255 (2004) (stating
that it “would make no sense” to allow a state regulation 
to evade preemption simply because it addressed the 
purchase, rather than manufacture, of a federally regulated 
product).

The concurrence argues that National Meat is distin-
guishable because there the State regulated a down-
stream, non-preempted activity (sale of meat) in an effort 
to regulate an upstream, preempted activity (processing of
livestock). Here, however, Virginia’s regulation is up-
stream (mining) and the preempted activity is down-
stream (milling and tailings).  Ante, at 11.  That’s true but 
beside the point. Regardless whether the state regulation 
is downstream like National Meat, upstream like here and 
Pacific Gas, or entirely out of the stream like Skull Valley, 
States may not legislate with the purpose and effect of 
regulating a federally preempted field.4 

—————— 
4 In a footnote, the concurrence appears to reject its own analysis,

stating that it makes no difference whether the state law is upstream 
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That common sense approach is consistent with the text
of the AEA, which recognizes that States continue to have 
authority “to regulate activities for purposes other than 
protection against radiation hazards.” 42 U. S. C. 
§2021(k) (emphasis added). The lead opinion finds this
purpose-based approach discomfiting, citing the “well-
known conceptual and practical” difficulties about inquir-
ing into legislative motive.  Ante, at 13. The statute and 
our precedent plainly require such an approach here,
however, and the difficulty of the task does not permit us 
to choose an easier way.  I respectfully dissent. 

—————— 

or downstream of the federally preempted field.  See ante, at 11, n. 4. 
Instead, the concurrence contends, the difference is that here the 
Commonwealth “regulated an activity, conventional uranium mining, 
that Congress left to state regulation.”  Ibid.  But that is equally true in 
National Meat, where the State had likewise regulated an activity, the 
sale of meat, that Congress left to state regulation.  See 565 U. S., at 
463. The concurrence and lead opinion also note that National Meat 
involved an “express” preemption provision whereas this case does not. 
Ante, at 11, n. 3 (lead opinion); ante, at 11 (opinion of GINSBURG, J.).
But they do not explain why that matters, and there’s no reason it 
should.  In both cases, the plaintiffs alleged that the State regulated an 
undisputedly non-preempted activity as an indirect means to regulate 
an undisputedly preempted activity. 
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

GAMBLE v. UNITED STATES 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT 

No. 17–646. Argued December 6, 2018—Decided June 17, 2019 

Petitioner Gamble pleaded guilty to a charge of violating Alabama’s 
felon-in-possession-of-a-firearm statute.  Federal prosecutors then 
indicted him for the same instance of possession under federal law. 
Gamble moved to dismiss, arguing that the federal indictment was
for “the same offence” as the one at issue in his state conviction, thus 
exposing him to double jeopardy under the Fifth Amendment.  The 
District Court denied this motion, invoking the dual-sovereignty doc-
trine, according to which two offenses “are not the ‘same offence’ ” for 
double jeopardy purposes if “prosecuted by different sovereigns,” 
Heath v. Alabama, 474 U. S. 82, 92.  Gamble pleaded guilty to the
federal offense but appealed on double jeopardy grounds.  The Elev-
enth Circuit affirmed. 

Held: This Court declines to overturn the longstanding dual-
sovereignty doctrine. Pp. 3–31.

(a) The dual-sovereignty doctrine is not an exception to the double 
jeopardy right but follows from the Fifth Amendment’s text. The 
Double Jeopardy Clause protects individuals from being “twice put in
jeopardy” “for the same offence.”  As originally understood, an “of-
fence” is defined by a law, and each law is defined by a sovereign. 
Thus, where there are two sovereigns, there are two laws and two “of-
fences.”  Gamble attempts to show from the Clause’s drafting history 
that Congress must have intended to bar successive prosecutions re-
gardless of the sovereign bringing the charge.  But even if conjectures
about subjective goals were allowed to inform this Court’s reading of 
the text, the Government’s contrary arguments on that score would 
prevail. Pp. 3–5.

(b) This Court’s cases reflect the sovereign-specific reading of the 
phrase “same offence.”  Three antebellum cases—Fox v. Ohio, 5 How. 
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410; United States v. Marigold, 9 How. 560; and Moore v. Illinois, 14 
How. 13—laid the foundation that a crime against two sovereigns 
constitutes two offenses because each sovereign has an interest to 
vindicate.  Seventy years later, that foundation was cemented in 
United States v. Lanza, 260 U. S. 377, which upheld a federal prose-
cution that followed one by a State.  This Court applied that prece-
dent for decades until 1959, when it refused two requests to reverse 
course, see Bartkus v. Illinois, 359 U. S. 121; Abbate v. United States, 
359 U. S. 187, and it has reinforced that precedent over the following 
six decades, see, e.g., Puerto Rico v. Sanchez Valle, 579 U. S. ___. 
Pp. 5–10.

(c) Gamble claims that this Court’s precedent contradicts the com-
mon-law rights that the Double Jeopardy Clause was originally un-
derstood to engraft onto the Constitution, pointing to English and
American cases and treatises.  A departure from precedent, however, 
“demands special justification,” Arizona v. Rumsey, 467 U. S. 203, 
212, and Gamble’s historical evidence is too feeble to break the chain 
of precedent linking dozens of cases over 170 years.  This Court has 
previously concluded that the probative value of early English deci-
sions on which Gamble relies was “dubious” due to “confused and in-
adequate reporting.” Bartkus, 359 U. S., at 128, n. 9. On closer in-
spection, that assessment has proven accurate; the passing years 
have not made those early cases any clearer or more valuable.  Nor 
do the treatises cited by Gamble come close to settling the historical 
question with enough force to meet his particular burden.  His posi-
tion is also not supported by state court cases, which are equivocal at 
best.  Less useful still are the two federal cases cited by Gamble— 
Houston v. Moore, 5 Wheat. 1, which squares with the dual-
sovereignty doctrine, and United States v. Furlong, 5 Wheat. 184, 
which actually supports it.  Pp. 11–28. 

(d) Gamble’s attempts to blunt the force of stare decisis here do not 
succeed. He contends that the recognition of the Double Jeopardy 
Clause’s incorporation against the States washed away any theoreti-
cal foundation for the dual-sovereignty rule.  But this rule rests on 
the fact that only same-sovereign prosecutions can involve the “same 
offence,” and that is just as true after incorporation as before.  Gam-
ble also argues that the proliferation of federal criminal laws has
raised the risk of successive prosecutions under state and federal law
for the same criminal conduct, thus compounding the harm inflicted 
by precedent.  But this objection obviously assumes that precedent 
was erroneous from the start, so it is only as strong as the historical 
arguments found wanting.  In any case, eliminating the dual-
sovereignty rule would do little to trim the reach of federal criminal 
law or prevent many successive state and federal prosecutions for the 
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same criminal conduct, see Blockburger v. United States, 284 U. S. 
299. Pp. 28–31. 

 694 Fed. Appx. 750, affirmed. 

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and THOMAS, BREYER, SOTOMAYOR, KAGAN, and KAVANAUGH, JJ., joined.
THOMAS, J., filed a concurring opinion. GINSBURG, J., and GORSUCH, J., 
filed dissenting opinions. 



  
 

 

  
   

 
  

    

 

 
 

 

  
 

 
 

 

 

 
  

 
 

_________________ 

_________________ 

1 Cite as: 587 U. S. ____ (2019) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 17–646 

TERANCE MARTEZ GAMBLE, PETITIONER v. 
UNITED STATES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE ELEVENTH CIRCUIT 

[June 17, 2019] 

JUSTICE ALITO delivered the opinion of the Court. 
We consider in this case whether to overrule a 

longstanding interpretation of the Double Jeopardy Clause
of the Fifth Amendment. That Clause provides that no
person may be “twice put in jeopardy” “for the same of-
fence.” Our double jeopardy case law is complex, but at its
core, the Clause means that those acquitted or convicted of
a particular “offence” cannot be tried a second time for the 
same “offence.”  But what does the Clause mean by an
“offence”? 

We have long held that a crime under one sovereign’s 
laws is not “the same offence” as a crime under the laws of 
another sovereign. Under this “dual-sovereignty” doc-
trine, a State may prosecute a defendant under state law 
even if the Federal Government has prosecuted him for
the same conduct under a federal statute. 

Or the reverse may happen, as it did here.  Terance 
Gamble, convicted by Alabama for possessing a firearm as 
a felon, now faces prosecution by the United States under 
its own felon-in-possession law.  Attacking this second
prosecution on double jeopardy grounds, Gamble asks us 
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to overrule the dual-sovereignty doctrine. He contends 
that it departs from the founding-era understanding of the 
right enshrined by the Double Jeopardy Clause.  But the 
historical evidence assembled by Gamble is feeble; point-
ing the other way are the Clause’s text, other historical
evidence, and 170 years of precedent.  Today we affirm
that precedent, and with it the decision below. 

I 
In November 2015, a local police officer in Mobile, Ala-

bama, pulled Gamble over for a damaged headlight.
Smelling marijuana, the officer searched Gamble’s car, 
where he found a loaded 9-mm handgun.  Since Gamble 
had been convicted of second-degree robbery, his posses-
sion of the handgun violated an Alabama law providing 
that no one convicted of “a crime of violence” “shall own a 
firearm or have one in his or her possession.”  Ala. Code 
§13A–11–72(a) (2015); see §13A–11–70(2) (defining “crime 
of violence” to include robbery).  After Gamble pleaded
guilty to this state offense, federal prosecutors indicted 
him for the same instance of possession under a federal
law—one forbidding those convicted of “a crime punishable 
by imprisonment for a term exceeding one year . . . to ship
or transport in interstate or foreign commerce, or possess
in or affecting commerce, any firearm or ammunition.”  18 
U. S. C. §922(g)(1).

Gamble moved to dismiss on one ground: The federal 
indictment was for “the same offence” as the one at issue 
in his state conviction and thus exposed him to double
jeopardy. But because this Court has long held that two
offenses “are not the ‘same offence’ ” for double jeopardy 
purposes if “prosecuted by different sovereigns,” Heath v. 
Alabama, 474 U. S. 82, 92 (1985), the District Court de-
nied Gamble’s motion to dismiss. Gamble then pleaded
guilty to the federal offense while preserving his right to
challenge the denial of his motion to dismiss on double 
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jeopardy grounds. But on appeal the Eleventh Circuit
affirmed, citing the dual-sovereignty doctrine. 694 Fed. 
Appx. 750 (2017). We granted certiorari to determine
whether to overturn that doctrine.1  585 U. S. ___ (2018). 

II 
Gamble contends that the Double Jeopardy Clause must 

forbid successive prosecutions by different sovereigns 
because that is what the founding-era common law did. 
But before turning to that historical claim, see Part III 
infra, we review the Clause’s text and some of the cases 
Gamble asks us to overturn. 

A 
We start with the text of the Fifth Amendment. Al-

though the dual-sovereignty rule is often dubbed an “excep-
tion” to the double jeopardy right, it is not an exception at 
all. On the contrary, it follows from the text that defines 
that right in the first place.  “[T]he language of the Clause 
. . . protects individuals from being twice put in jeopardy 
‘for the same offence,’ not for the same conduct or actions,” 
Grady v. Corbin, 495 U. S. 508, 529 (1990), as Justice 
Scalia wrote in a soon-vindicated dissent, see United 
States v. Dixon, 509 U. S. 688 (1993) (overruling Grady).
And the term “ ‘[o]ffence’ was commonly understood in
1791 to mean ‘transgression,’ that is, ‘the Violation or 
Breaking of a Law.’ ”  Grady, 495 U. S., at 529 (Scalia, J.,
dissenting) (quoting Dictionarium Britannicum (Bailey ed.
1730)). See also 2 R. Burn & J. Burn, A New Law Diction-
ary 167 (1792) (“OFFENCE, is an act committed against
law, or omitted where the law requires it”).  As originally 

—————— 
1 In addressing that question, we follow the parties’ lead and assume,

without deciding, that the state and federal offenses at issue here 
satisfy the other criteria for being the “same offence” under our double
jeopardy precedent. See Blockburger v. United States, 284 U. S. 299, 
304 (1932). 
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understood, then, an “offence” is defined by a law, and 
each law is defined by a sovereign.  So where there are two 
sovereigns, there are two laws, and two “offences.”  See 
Grady, 495 U. S., at 529 (Scalia, J., dissenting) (“If the 
same conduct violates two (or more) laws, then each of-
fense may be separately prosecuted”); Moore v. Illinois, 14 
How. 13, 17 (1852) (“The constitutional provision is not,
that no person shall be subject, for the same act, to be 
twice put in jeopardy of life or limb; but for the same 
offence, the same violation of law, no person’s life or limb
shall be twice put in jeopardy” (emphasis added)).

Faced with this reading, Gamble falls back on an epi-
sode from the Double Jeopardy Clause’s drafting history.2 

The first Congress, working on an earlier draft that would 
have banned “ ‘more than one trial or one punishment for 
the same offence,’ ” voted down a proposal to add “ ‘by any
law of the United States.’ ”  1 Annals of Cong. 753 (1789). 
In rejecting this addition, Gamble surmises, Congress 
must have intended to bar successive prosecutions regard-
less of the sovereign bringing the charge. 

Even if that inference were justified—something that
the Government disputes—it would count for little.  The 
private intent behind a drafter’s rejection of one version of 
a text is shoddy evidence of the public meaning of an
altogether different text. Cf. United States v. Craft, 535 

—————— 
2 Gamble also cites founding-era uses of the word “offence” that are 

not tied to violations of a sovereign’s laws, but the examples are not 
very telling. Some, for instance, play on the unremarkable fact that at 
the founding, “offence” could take on a different sense in nonlegal 
settings, much as “offense” does today.  In this vein, Gamble cites a 
19th-century dictionary defining “offense” broadly as “any transgres-
sion of law, divine or human; a crime; sin; act of wickedness or omission 
of duty.”  2 N. Webster, An American Dictionary of the English Lan-
guage (1828).  But the question is what “offence” meant in legal con-
texts. See Moore v. Illinois, 14 How. 13, 19 (1852) (“An offence, in its 
legal signification, means the transgression of a law. . .” (emphasis 
added)). 
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U. S. 274, 287 (2002) (“[F]ailed legislative proposals are a
particularly dangerous ground on which to rest an inter-
pretation of a prior statute” (internal quotation marks
omitted)).

Besides, if we allowed conjectures about purpose to 
inform our reading of the text, the Government’s conjec-
ture would prevail.  The Government notes that the Decla-
ration of Independence denounced King George III for 
“protecting [British troops] by a mock Trial, from punish-
ment for any Murders which they should commit on the 
Inhabitants of these States.” ¶ 17.  The Declaration was 
alluding to “the so-called Murderers’ Act, passed by Par-
liament after the Boston Massacre,” Amar, Sixth Amend-
ment First Principles, 84 Geo. L. J. 641, 687, n. 181 (1996),
a law that allowed British officials indicted for murder in 
America to be “ ‘tried in England, beyond the control of 
local juries.’ ” Ibid. (quoting J. Blum et al., The National 
Experience 95 (3d ed. 1973)).  “During the late colonial 
period, Americans strongly objected to . . . [t]his circum-
vention of the judgment of the victimized community.”
Amar, 84 Geo. L. Rev., at 687, n. 181. Yet on Gamble’s 
reading, the same Founders who quite literally revolted 
against the use of acquittals abroad to bar criminal prose-
cutions here would soon give us an Amendment allow-
ing foreign acquittals to spare domestic criminals. We 
doubt it. 

We see no reason to abandon the sovereign-specific
reading of the phrase “same offence,” from which the dual-
sovereignty rule immediately follows. 

B 
Our cases reflect the same reading.  A close look at them 

reveals how fidelity to the Double Jeopardy Clause’s text 
does more than honor the formal difference between two 
distinct criminal codes.  It honors the substantive differ-
ences between the interests that two sovereigns can have 
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in punishing the same act. 
The question of successive federal and state prosecu-

tions arose in three antebellum cases implying and then 
spelling out the dual-sovereignty doctrine.  The first, Fox 
v. Ohio, 5 How. 410 (1847), involved an Ohio prosecution
for the passing of counterfeit coins.  The defendant argued
that since Congress can punish counterfeiting, the States
must be barred from doing so, or else a person could face 
two trials for the same offense, contrary to the Fifth 
Amendment. We rejected the defendant’s premise that
under the Double Jeopardy Clause “offences falling within 
the competency of different authorities to restrain or 
punish them would not properly be subjected to the conse-
quences which those authorities might ordain and affix to
their perpetration.” Id., at 435. Indeed, we observed, the 
nature of the crime or its effects on “public safety” might
well “deman[d]” separate prosecutions. Ibid. Generalizing
from this point, we declared in a second case that “the
same act might, as to its character and tendencies, and the 
consequences it involved, constitute an offence against 
both the State and Federal governments, and might draw 
to its commission the penalties denounced by either, as 
appropriate to its character in reference to each.”  United 
States v. Marigold, 9 How. 560, 569 (1850).

A third antebellum case, Moore v. Illinois, 14 How. 13, 
expanded on this concern for the different interests of
separate sovereigns, after tracing it to the text in the 
manner set forth above. Recalling that the Fifth Amend-
ment prohibits double jeopardy not “for the same ac[t]” but
“for the same offence,” and that “[a]n offence, in its legal
signification, means the transgression of a law,” id., at 19, 
we drew the now-familiar inference: A single act “may be 
an offence or transgression of the laws of ” two sovereigns, 
and hence punishable by both, id., at 20.  Then we gave
color to this abstract principle—and to the diverse inter-
ests it might vindicate—with an example.  An assault on a 
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United States marshal, we said, would offend against the
Nation and a State: the first by “hindering” the “execution
of legal process,” and the second by “breach[ing]” the 
“peace of the State.” Ibid.  That duality of harm explains
how “one act” could constitute “two offences, for each of 
which [the offender] is justly punishable.”  Ibid. 

This principle comes into still sharper relief when we
consider a prosecution in this country for crimes commit-
ted abroad. If, as Gamble suggests, only one sovereign 
may prosecute for a single act, no American court—state 
or federal—could prosecute conduct already tried in a 
foreign court. Imagine, for example, that a U. S. national 
has been murdered in another country. That country
could rightfully seek to punish the killer for committing an 
act of violence within its territory.  The foreign country’s 
interest lies in protecting the peace in that territory rather
than protecting the American specifically.  But the United 
States looks at the same conduct and sees an act of vio-
lence against one of its nationals, a person under the 
particular protection of its laws.  The murder of a U. S. 
national is an offense to the United States as much as it is 
to the country where the murder occurred and to which
the victim is a stranger. That is why the killing of an 
American abroad is a federal offense that can be prose- 
cuted in our courts, see 18 U. S. C. §2332(a)(1), and 
why customary international law allows this exercise of
jurisdiction.

There are other reasons not to offload all prosecutions 
for crimes involving Americans abroad. We may lack 
confidence in the competence or honesty of the other coun-
try’s legal system. Less cynically, we may think that
special protection for U. S. nationals serves key national 
interests related to security, trade, commerce, or scholar-
ship. Such interests might also give us a stake in punish-
ing crimes committed by U. S. nationals abroad— 
especially crimes that might do harm to our national 
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security or foreign relations.  See, e.g., §2332a(b) (bomb-
ings). These examples reinforce the foundation laid in our 
antebellum cases: that a crime against two sovereigns
constitutes two offenses because each sovereign has an 
interest to vindicate. 

We cemented that foundation 70 years after the last of 
those antebellum cases, in a decision upholding a federal
prosecution that followed one by a State. See United 
States v. Lanza, 260 U. S. 377, 382 (1922) (“[A]n act de-
nounced as a crime by both national and state sovereign-
ties is an offense against the peace and dignity of both and 
may be punished by each”).  And for decades more, we 
applied our precedent without qualm or quibble.  See, e.g., 
Screws v. United States, 325 U. S. 91 (1945); Jerome v. 
United States, 318 U. S. 101 (1943); Puerto Rico v. Shell 
Co. (P. R.), Ltd., 302 U. S. 253 (1937); Westfall v. United 
States, 274 U. S. 256 (1927); Hebert v. Louisiana, 272 U. S. 
312 (1926). When petitioners in 1959 asked us twice to 
reverse course, we twice refused, finding “[n]o considera-
tion or persuasive reason not presented to the Court in the 
prior cases” for disturbing our “firmly established” doc-
trine. Abbate v. United States, 359 U. S. 187, 195; see also 
Bartkus v. Illinois, 359 U. S. 121.  And then we went on 
enforcing it, adding another six decades of cases to the 
doctrine’s history.  See, e.g., Puerto Rico v. Sánchez Valle, 
579 U. S. ___ (2016); Heath v. Alabama, 474 U. S. 82 
(1985); United States v. Wheeler, 435 U. S. 313 (1978); 
Rinaldi v. United States, 434 U. S. 22 (1977) (per curiam). 

C 
We briefly address two objections to this analysis.
First, the dissents contend that our dual-sovereignty

rule errs in treating the Federal and State Governments as 
two separate sovereigns when in fact sovereignty belongs
to the people. See post, at 3 (opinion of GINSBURG, J.); 
post, at 7 (opinion of GORSUCH, J.). This argument is 
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based on a non sequitur.  Yes, our Constitution rests on 
the principle that the people are sovereign, but that does 
not mean that they have conferred all the attributes of 
sovereignty on a single government.  Instead, the people, 
by adopting the Constitution, “ ‘split the atom of sovereignty.’ ”  
Alden v. Maine, 527 U. S. 706, 751 (1999) (alteration 
omitted) (internal quotation marks and citation omitted).  
As we explained last Term:  

“When the original States declared their independ-
ence, they claimed the powers inherent in sovereignty 
. . . .  The Constitution limited but did not abolish the 
sovereign powers of the States, which retained ‘a re-
siduary and inviolable sovereignty.’  The Federalist 
No. 39, p. 245 (C. Rossiter ed. 1961).  Thus, both the 
Federal Government and the States wield sovereign 
powers, and that is why our system of government is 
said to be one of ‘dual sovereignty.’  Gregory v. Ash-
croft, 501 U. S. 452, 457 (1991).”  Murphy v. National 
Collegiate Athletic Assn., 584 U. S. ___, ___ (2018) 
(slip op., at 14). 

It is true that the Republic is “ ‘ONE WHOLE,’ ” post, at 3 
(opinion of GINSBURG, J.) (quoting The Federalist No. 82, 
p. 493 (C. Rossiter ed. 1961) (A. Hamilton)); accord, post, 
at 7 (opinion of GORSUCH, J.).  But there is a difference 
between the whole and a single part, and that difference 
underlies decisions as foundational to our legal system as 
McCulloch v. Maryland, 4 Wheat. 316 (1819).  There, in 
terms so directly relevant as to seem presciently tailored 
to answer this very objection, Chief Justice Marshall 
distinguished precisely between “the people of a State” 
and “[t]he people of all the States,” id., at 428, 435; be-
tween the “sovereignty which the people of a single state 
possess” and the sovereign powers “conferred by the peo-
ple of the United States on the government of the Union,” 
id., at 429–430; and thus between “the action of a part” 
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and “the action of the whole,” id., at 435–436.  In short, 
McCulloch’s famous holding that a State may not tax the 
national bank rested on a recognition that the States and 
the Nation have different “interests” and “right[s].”  Id., 
431, 436.  One strains to imagine a clearer statement of 
the premises of our dual-sovereignty rule, or a more au-
thoritative source.  The United States is a federal republic; 
it is not, contrary to JUSTICE GORSUCH’s suggestion, post, 
at 10–11, a unitary state like the United Kingdom. 
 Gamble and the dissents lodge a second objection to this 
line of reasoning.  They suggest that because the division 
of federal and state power was meant to promote liberty, it 
cannot support a rule that exposes Gamble to a second 
sentence.  See post, at 3–4 (opinion of GINSBURG, J.); post, 
at 8–9 (opinion of GORSUCH, J.).  This argument funda-
mentally misunderstands the governmental structure 
established by our Constitution.  Our federal system 
advances individual liberty in many ways.  Among other 
things, it limits the powers of the Federal Government 
and protects certain basic liberties from infringement.  
But because the powers of the Federal Government and 
the States often overlap, allowing both to regulate often 
results in two layers of regulation.  Taxation is an example 
that comes immediately to mind.  It is also not at all un-
common for the Federal Government to permit activities 
that a State chooses to forbid or heavily restrict—for 
example, gambling and the sale of alcohol.  And a State 
may choose to legalize an activity that federal law prohib-
its, such as the sale of marijuana.  So while our system of 
federalism is fundamental to the protection of liberty, it 
does not always maximize individual liberty at the ex-
pense of other interests.  And it is thus quite extraordi-
nary to say that the venerable dual-sovereignty doctrine 
represents a “ ‘desecrat[ion]’ ” of federalism.  Post, at 9 
(opinion of GORSUCH, J.). 
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III 
Gamble claims that our precedent contradicts the common-

law rights that the Double Jeopardy Clause was 
originally understood to engraft onto the Constitution—
rights stemming from the “common-law pleas of auterfoits 
acquit [former acquittal] and auterfoits convict [former 
conviction].” Grady, 495 U. S., at 530 (Scalia, J., dissent-
ing). These pleas were treated as “reason[s] why the
prisoner ought not to answer [an indictment] at all, nor
put himself upon his trial for the crime alleged.”  4 W. 
Blackstone, Commentaries on the Laws of England 335
(1773) (Blackstone). Gamble argues that those who rati-
fied the Fifth Amendment understood these common-law 
principles (which the Amendment constitutionalized) to 
bar a domestic prosecution following one by a foreign
nation. For support, he appeals to early English and 
American cases and treatises. We have highlighted one
hurdle to Gamble’s reading: the sovereign-specific original
meaning of “offence.” But the doctrine of stare decisis is 
another obstacle. 

Stare decisis “promotes the evenhanded, predictable,
and consistent development of legal principles, fosters
reliance on judicial decisions, and contributes to the actual
and perceived integrity of the judicial process.”  Payne v. 
Tennessee, 501 U. S. 808, 827 (1991).  Of course, it is also 
important to be right, especially on constitutional matters,
where Congress cannot override our errors by ordinary
legislation.  But even in constitutional cases, a departure
from precedent “demands special justification.” Arizona v. 
Rumsey, 467 U. S. 203, 212 (1984).  This means that some-
thing more than “ambiguous historical evidence” is re-
quired before we will “flatly overrule a number of major
decisions of this Court.”  Welch v. Texas Dept. of Highways 
and Public Transp., 483 U. S. 468, 479 (1987).  And the 
strength of the case for adhering to such decisions grows 
in proportion to their “antiquity.”  Montejo v. Louisiana, 
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556 U. S. 778, 792 (2009).  Here, as noted, Gamble’s his-
torical arguments must overcome numerous “major deci-
sions of this Court” spanning 170 years.  In light of these 
factors, Gamble’s historical evidence must, at a minimum, 
be better than middling.

And it is not. The English cases are a muddle. Trea-
tises offer spotty support.  And early state and federal cases 
are by turns equivocal and downright harmful to Gamble’s
position. All told, this evidence does not establish that 
those who ratified the Fifth Amendment took it to bar 
successive prosecutions under different sovereigns’ laws—
much less do so with enough force to break a chain of
precedent linking dozens of cases over 170 years. 

A 
Gamble’s core claim is that early English cases reflect

an established common-law rule barring domestic prosecu-
tion following a prosecution for the same act under a 
different sovereign’s laws.  But from the very dawn of the
common law in medieval England until the adoption of the 
Fifth Amendment in 1791, there is not one reported deci-
sion barring a prosecution based on a prior trial under
foreign law. We repeat: Gamble has not cited and we have
not found a single pre-Fifth Amendment case in which a
foreign acquittal or conviction barred a second trial in a
British or American court.  Given this void, Gamble faces 
a considerable challenge in convincing us that the Fifth
Amendment was originally understood to establish such a 
bar. 

Attempting to show that such a bar was available, 
Gamble points to five early English decisions for which we 
have case reports. We will examine these in some detail, 
but we note at the outset that they play only a secondary
role for Gamble. 

The foundation of his argument is a decision for which 
we have no case report: the prosecution in England in 
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1677 of a man named Hutchinson.  (We have a report of a 
decision denying Hutchinson bail but no report of his
trial.) As told by Gamble, Hutchinson, having been tried 
and acquitted in a foreign court for a murder committed
abroad, was accused of the same homicide in an English 
tribunal, but the English court held that the foreign prose-
cution barred retrial. 

Everything for Gamble stems from this one unreported 
decision.  To the extent that the cases he cites provide any 
support for his argument—and for the most part, they do
not—those cases purport to take their cue from the 
Hutchinson episode; the same is true of the treatises on 
which Gamble relies. 

So what evidence do we have about what actually hap-
pened to Hutchinson? The most direct evidence is a report
of his application for bail before the Court of King’s Bench. 
The report spans all of one sentence: 

“On Habeas Corpus it appeared the Defendant was
committed to Newgate on suspicion of Murder in Por-
tugal, which by Mr. Attorny being a Fact out of the 
Kings Dominions, is not triable by Commission, upon 
35 H. 8. Cap. 2. §. I. N. 2. but by a Constable and
Marshal, and the Court refused to Bail him, & c.”  Rex 
v. Hutchinson, 3 Keb. 785, 84 Eng. Rep. 1011 (1677). 

From this report, all that we can tell about the court’s 
thinking is that it found no convincing reason to grant 
bail, as was typical in murder cases.3  The rest of the 
report concerns claims by an attorney.  We are told that he 
contested the jurisdiction of the commission before which 
Hutchinson was to be tried, apparently a special commis-
sion that would have issued pursuant to a statute enacted
under Henry VIII.4  The commission lacked jurisdiction, 
—————— 

3 See J. Beattie, Crime and the Courts in England: 1660–1800, pp. 
281–282 (1986). 

4 Although this Act reached conduct committed “out of the King Maj-



 
  

 

 

 

  
 

  

 
 

 

  

 

 

  
  

14 GAMBLE v. UNITED STATES 

Opinion of the Court 

the attorney seemed to suggest, because the crime had 
occurred in Portugal and thus “out of the Kings Domin-
ions.” The attorney claimed that jurisdiction lay instead 
with “a Constable and Marshal”—an apparent reference to 
the High Court of Chivalry, which dealt with treason and
murder committed abroad.5  But what, if anything, did the 
King’s Bench make of the attorney’s jurisdictional claims?
And more to the point, what happened after bail was
denied? The bail report does not say. 

If Hutchinson did ultimately appear before the Court of
Chivalry—and if that court accepted a plea of prior acquit-
tal in Portugal—this would be paltry evidence of any 
common-law principle, which is what Gamble cites 
Hutchinson to establish. After all, the High Court of
Chivalry was a civil-law court prohibited from proceeding
under the common law (unlike every other English court 
of the time save Admiralty). 8 Ric. 2 ch. 5; see also Squibb
162; id., at xxv–xxvi (“The essential distinction between
the Court of Chivalry and other courts is . . . that it admin-
isters justice in relation to those military matters which
are not governed by the common law”).  Nor would it be 
any surprise that we have no report of the proceeding; in
fact, “[t]here is no report of a case in which a judge of the 
Court [of Chivalry] has set out the reasons for his decision 
earlier than the [20th] century.” Id., at 162. 

In the end, we have only two early accounts from judges
of what finally became of Hutchinson, and both are indi-
rect and shaky. First, they appear in the reports of cases
decided in the Court of Chancery more than a half century 
after Hutchinson. Second, both judges cite only one 
—————— 

esties Realme of Englande and other his Graces [Dominions],” Acte 
concerning the triall of Treasons 1543–1544, 35 Hen. 8 ch. 2 (1543– 
1544), it applied only to treasons and misprisions of treason—not to 
homicide, of which Hutchinson was accused. 

5 See G. Squibb, The High Court of Chivalry 54, 147–148 (1959) 
(Squibb); 4 Blackstone 267. 
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source, and it is of lower authority than their own: namely, 
an account of Hutchinson given by an interested party 
(a defendant) in a previous, non-criminal case—an account 
on which the court in that case did not rely or even com-
ment.6  Insofar as our two judges seem to add their own
details to the Hutchinson saga, we are not told where they
obtained this information or whether it reflects mere 
guesses as to how gaps in the story should be filled in, 
decades after the fact.  Finally, the two judges’ accounts
are not entirely consistent. Still, they are the only early
judicial glosses on Hutchinson that we have, so we will 
work with them. 

The more extensive account appears in the case of Gage 
v. Bulkeley, Ridg. T. H. 263, 27 Eng. Rep. 824 (Ch. 1744),
and what the court said there—far from supporting Gam-
ble’s argument—cuts against it.  Gage involved a bill in 
chancery for an account of money deposited with a banker
in Paris. The defendants pleaded, as a bar to this lawsuit,
“a sentence” “given upon” the same demand in a French 
court. Ibid. In addressing this plea, Lord Chancellor
Hardwicke first determined that foreign judgments are 
not binding in an English court of law.  Here his reasoning 
was very similar to that found in our dual-sovereignty
decisions. Because each judgment rests on the authority
of a particular sovereign, the Chancellor thought, it cannot 
bind foreign courts, which operate by the power of a differ-
ent sovereign. Id., at 263–264, 27 Eng. Rep., at 824. 
—————— 

6 See Gage v. Bulkeley, Ridg. T. H. 263, 271, 27 Eng. Rep. 824, 826– 
827 (Ch. 1744) (citing Beake v. Tyrrell, 1 Show. K. B. 6); Burrows v. 
Jemino, 2 Str. 733, 25 Eng. Rep. 235 (K. B. 1726) (same).  As noted, the 
report cited by both judges—which also appears at 89 Eng. Rep. 411 (K. 
B. 1688)—mentions Hutchinson only in summarizing a defendant’s 
argument. So does the only other source cited by either judge.  See 
Gage, Ridg. T. H., at 271, 27 Eng. Rep., at 826–827 (citing Beak v. 
Thyrwhit, 3 Mod. 194, 87 Eng. Rep. 124 (K. B. 1688)).  Below we discuss 
in detail the case that figures in these two reports.  See infra, at 19, 
and n. 11. 
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Turning next to courts of equity, the Lord Chancellor 
saw no reason that the rule should be any different; there 
too, he thought, a foreign judgment is not binding.  Id., at 
273, 27 Eng. Rep., at 827. But he did allow that in equity 
a foreign judgment could serve as “evidence, which may 
affect the right of [a plaintiff] when the cause comes to be 
heard.” Ibid. 

Elaborating on why foreign judgments did not bind 
English courts, whether of law or equity, the Lord Chan-
cellor explained why Hutchinson was “no proof ” to the 
contrary. In the Chancellor’s telling, Hutchinson was not
indicted by the Court of King’s Bench, which could have
tried a murder committed in England,7 because that court 
had no jurisdiction over a homicide committed in Portugal. 
Gage, Ridge. T. H., at 271, 27 Eng. Rep., at 826–827. 
Instead, Hutchinson was (as the bail decision indicates)
before that court on a writ of habeas corpus, and his case
“was referred to the judges to know whether a commission 
should issue” under a statute similar to the one mentioned 
in the bail decision. Ibid., 27 Eng. Rep., at 827; see 33 
Hen. 8 ch. 28 (1541–1542).8  “And,” he explained, “the
judges very rightly and mercifully thought not, because he
had undergone one trial already.”  Gage, Ridg. T. H., at
271–272, 27 Eng. Rep., at 827 (emphasis added).  This 
suggests that Hutchinson was spared retrial as a matter 
of discretion (“merc[y]”)—which must be true if the Chan-
—————— 

7 4 Blackstone 262. 
8 This statute authorized commissioners to try certain defendants for 

acts of treason or murder committed “in whatsoever other Shire or 
place, within the King’s dominions or without.” But “[d]espite the 
words ‘or without’, contemporary opinion seems not to have regarded 
the extra-territorial operation of this Act as clear.”  Squibb 149. In-
deed, the statute cited in the Hutchinson bail report, dated to just two 
years later, cited lingering “doubtes and questions” about whether 
English courts could try treason committed abroad (in the course of 
clarifying that treason and misprisions of treason abroad could indeed 
be tried in England).  35 Hen. 8 ch. 2, § I. 
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cellor was right that foreign judgments were not binding.
Indeed, at least one modern scholar agrees (on other 
grounds as well) that the result in Hutchinson may have
been based on “expediency rather than law.”  M. Fried-
land, Double Jeopardy 362–363 (1969).

In the end, then, Gage is doubly damaging to Gamble. 
First, it squarely rejects the proposition that a litigant in
an English court—even a civil litigant in equity—had a 
right to the benefit of a foreign judgment, a right that the 
Fifth Amendment might have codified. And second, Gage 
undermines Gamble’s chief historical example, 
Hutchinson, by giving a contrary reading of that case— 
and doing so, no less, in one of the only two judicial ac-
counts of Hutchinson that we have from before the Fifth 
Amendment. 

The other account appears in Burrows v. Jemino, 2 Str. 
733, 93 Eng. Rep. 815 (K. B. 1726).9  In Burrows, a party 
that was sued in England on a bill of exchange sought an 
injunction against this suit in the Court of Chancery, 
contending that the suit was barred by the judgment of a
court in Italy.  In explaining why he would grant the 
injunction, Lord Chancellor King cited Hutchinson, which 
he thought had involved an acquittal in Spanish court 
that was “allowed to be a good bar to any proceedings 
here.” 2 Str., at 733, 93 Eng. Rep., at 815.  This remark, 
showing that at least one English judge before the found-
ing saw Hutchinson as Gamble does, provides a modicum
of support for Gamble’s argument.  But that support soft-
ens just a few lines down in the report, where the Chan- 
cellor discusses the status of foreign judgments in courts 
of law in particular (as distinct from courts of equity like 
—————— 

9 This case is also reported as Burrows v. Jemineau in Sel. Ca. t. 69, 
25 Eng. Rep. 228 (Ch. 1726); as Burroughs v. Jamineau in Mos. 1, 25 
Eng. Rep. 235; as Burrows v. Jemineau in 2 Eq. Ca. Abr. 476, 22 Eng. 
Rep. 405; and as Burrows v. Jemino in 2 Eq. Ca. Abr. 524, 22 Eng. Rep.
443. 
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his own)—i.e., the courts that actually applied the common-
law rules later codified by the Fifth Amendment. 
Here the Chancellor explained that while he personally
would have accepted an Italian judgment as barring any 
suit at law, “other Judges might be of a different opinion.” 
Ibid.  As a whole, then, the Chancellor’s comments in 
Burrows can hardly be cited to prove that the common law 
had made up its mind on this matter; just the opposite.

Gamble’s other cases have even less force.  The “most 
instructive” case, he claims, see Brief for Petitioner 13, is 
the 1775 case of King v. Roche, 1 Leach 134,10 168 Eng.
Rep. 169 (K.B.), but that is a curious choice since the 
Roche court does not so much as mention Hutchinson or 
even tacitly affirm its supposed holding.  The defendant in 
Roche entered two pleas: prior acquittal abroad and not
guilty of the charged crime. All that the Roche court held 
was that, as a procedural matter, it made no sense to 
charge the jury with both pleas at once, because a finding 
for Roche on the first (prior acquittal) would, if successful, 
bar consideration of the second (not guilty). Roche, 1 
Leach, at 135, 168 Eng. Rep., at 169. But on our key
question—whether a plea based on a foreign acquittal 
could be successful—the Roche court said absolutely noth-
ing; it had no occasion to do so.  Before the prosecution
could reply to Roche’s plea of prior acquittal, he withdrew
it, opting for a full trial. The name Hutchinson does not 
appear even in the marginalia of the 1789 edition of 
Roche, which existed in 1791.  See Captain Roche’s Case, 1 
Leach at 138–139. 

Hutchinson is mentioned in connection with Roche only
after the Fifth Amendment’s ratification, and only in a 
compiler’s annotation to the 1800 edition of the Roche case 
report. See 168 Eng. Rep., at 169, n. (a).  That annotation 

—————— 
10 This case is reported as Captain Roche’s Case in 1 Leach 138 (1789 

ed.) and in 2 Leach 125 (1792 ed.). 
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in turn cites one case as support for its reading of 
Hutchinson: Beak v. Thyrwhit, 3 Mod. 194, 87 Eng. Rep. 
124 (K. B. 1688).  But Beak did not involve a foreign pros-
ecution; indeed, it did not involve a prosecution at all. It 
was an admiralty case for trover and conversion of a ship,
and—more to the point—Hutchinson is discussed only in
the defendant’s argument in that case, not the court’s 
response. A report relaying the actual decision in Beak 
shows that the court ultimately said nothing about the
defendant’s Hutchinson argument one way or another.
See Beake v. Tyrrell, 1 Show. K. B. 6, 89 Eng. Rep. 411 
(1688).11  This same defendant’s argument was the only
source of information about Hutchinson on which the 
Chancellors in Gage and Burrows explicitly relied, as we 
noted above. All later accounts of Hutchinson seem to 
stem from this one shallow root. 

The last of Gamble’s five pre-Fifth Amendment cases, 
Rex v. Thomas, 1 Lev. 118, 83 Eng. Rep. 326 (K. B. 1664),
did not even involve a foreign prosecution. The defendant 
was indicted for murder in England, and he pleaded a 
prior acquittal by a Welsh court. But Wales was then part 
of the “kingdom of England”; its laws were “the laws of 
England and no other.”  1 Blackstone 94–95; see Thomas, 
1 Lev., at 118, 83 Eng. Rep., at 326–327.  So the prior trial
in Thomas was not under another sovereign’s laws, mak-
ing it totally irrelevant for present purposes. 

Summing up the import of the preratification cases on
which Gamble’s argument rests, we have the following: (1) 
not a single reported case in which a foreign acquittal or 
conviction barred a later prosecution for the same act in 
either Britain or America; (2) not a single reported deci-
sion in which a foreign judgment was held to be binding in
a civil case in a court of law; (3) fragmentary and not 

—————— 
11 This decision is also reported as Beake v. Tirrell, Com. 120, 90 Eng. 

Rep. 379. 

https://1688).11


 
  

 

 
 

 
 
 

 
 

  
 
 

 

 

  

 
 

  

  

20 GAMBLE v. UNITED STATES 

Opinion of the Court 

entirely consistent evidence about a 17th-century case in
which a defendant named Hutchinson, having been tried
and acquitted for murder someplace in the Iberian Penin-
sula, is said to have been spared a second trial for this 
crime on some ground, perhaps out of “merc[y],” not as a 
matter of right; (4) two cases (one criminal, one in admi-
ralty) in which a party invoked a prior foreign judgment, 
but the court did not endorse or rest anything on the 
party’s reliance on that judgment; and (5) two Court of
Chancery cases actually holding that foreign judgments 
were not (or not generally) treated as barring trial at
common law.  This is the flimsy foundation in case law for 
Gamble’s argument that when the Fifth Amendment was 
ratified, it was well understood that a foreign criminal
judgment would bar retrial for the same act.

Surveying the pre-Fifth Amendment cases in 1959, we
concluded that their probative value was “dubious” due to
“confused and inadequate reporting.” Bartkus, 359 U. S., 
at 128, n. 9.  Our assessment was accurate then, and the 
passing years have not made those early cases any clearer 
or more valuable. 

B 
Not to worry, Gamble responds: Whatever the English 

courts actually did prior to adoption of the Fifth Amend-
ment, by that time the early English cases were widely 
thought to support his view. This is a curious argument 
indeed. It would have us hold that the Fifth Amendment 
codified a common-law right that existed in legend, not 
case law. In any event, the evidence that this right was
thought to be settled is very thin.

Gamble’s argument is based on treatises, but they are
not nearly as helpful as he claims.  Alone they do not come
close to settling the historical question with enough force 
to meet Gamble’s particular burden under stare decisis. 

Gamble begins with Blackstone, but he reads volumes 
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into a flyspeck. In the body of his Commentaries, all that
Blackstone stated was that successive prosecutions could 
be barred by prior acquittals by “any court having compe-
tent jurisdiction of the offence.”  4 Blackstone 335.  This is 
simply a statement of the general double-jeopardy rule, 
without a word on separate sovereigns.  So Gamble directs 
our attention to a footnote that appears after the phrase
“any court having competent jurisdiction.”  The footnote 
refers to the report of Beak v. Thyrwhit, which, as noted, 
merely rehearses the argument of the defendant in that
case, who in turn mentioned Hutchinson—but not in a 
criminal prosecution, much less one preceded by a foreign 
trial. This thread tying Blackstone to Hutchinson—a 
thread woven through footnotes and reports of reports but
not a single statement by a court (or even by a party to an
actual prosecution)—is tenuous evidence that Blackstone 
endorsed Gamble’s reading of Hutchinson. 

When Gamble’s attorney was asked at argument which
other treatises he found most likely to have informed
those who ratified the Fifth Amendment, he offered four. 
See Tr. of Oral Arg. 30–31.  But two of the four treatises 
did not exist when the Fifth Amendment was ratified.  See 
1 J. Chitty, Criminal Law 458 (1816); 1 T. Starkie,  Crimi-
nal Pleading 300–301, n. h (1814).  And a third discusses 
not a single case involving a prior prosecution under for-
eign law. See 2 W. Hawkins, Pleas of the Crown 372 
(1739).

That leaves one treatise cited by Gamble that spoke to
this issue before ratification, F. Buller, An Introduction to 
the Law Relative to Trials at Nisi Prius (5th ed. 1788). 
That treatise concerned the trial of civil cases, id., at 2, 
and its discussion of prior judgments appeared under the 
heading “Of Evidence in general,” id., at 221. After con-
sidering the evidentiary value of such documents as acts of
Parliament, deeds, and depositions, Buller addressed what 
we would later call issue preclusion. Lifting language 
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from an earlier publication, H. Bathurst, The Theory of
Evidence 39 (1761), Buller wrote that a final judgment
was “conclusive Evidence” “against all the World” of the 
factual determinations underlying the judgment. Buller, 
Nisi Prius, at 245. And it is on this basis that Buller 
(again lifting from Bathurst) said that even someone 
acquitted of a crime in Spain “might,” upon indictment in
England, “plead the Acquittal in Spain in Bar.”  Ibid. 

This endorsement of the preclusive effect of a foreign
judgment in civil litigation (which even today is not uni-
formly accepted in this country12) provides no direct sup-
port for Gamble since his prior judgment was one of con-
viction, not acquittal.  (There is, after all, a major
difference between the preclusive effect of a prior acquittal
and that of a prior conviction: Only the first would make a
subsequent prosecution pointless, by requiring later courts
to assume a defendant’s innocence from the start.)  And in 
any case, the fleeting references in the Buller and Bat-
—————— 

12 Compare Restatement (Fourth) of Foreign Relations Law of the 
United States § 481 (2018) (With a few specified exceptions, “a final,
conclusive, and enforceable judgment of a court of a foreign state 
granting or denying recovery of a sum of money, or determining a legal 
controversy, is entitled to recognition by courts in the United States”)
and Restatement (Second) of Conflict of Laws § 98, Comment b. (1969) 
(“In most respects,” judgments rendered in a foreign nation satisfying
specified criteria “will be accorded the same degree of recognition to
which sister State judgments are entitled”), with, e.g., Derr v. Swarek, 
766 F. 3d 430, 437 (CA5 2014) (recognition of foreign judgments is not
required but is a matter of comity); Diorinou v. Mezitis, 237 F. 3d 133, 
142–143 (CA2 2001) (same); id., at 139–140 (“It is well-established that 
United States courts are not obliged to recognize judgments rendered 
by a foreign state, but may choose to give res judicata effect to foreign
judgments on the basis of comity” (emphasis in original; internal 
quotation marks omitted)); MacArthur v. San Juan County, 497 F. 3d 
1057, 1067 (CA10 2007) (“Comity is not an inexorable command . . . and 
a request for recognition of a foreign judgment may be rebuffed on any 
number of grounds”); Guinness PLC v. Ward, 955 F. 2d 875, 883 (CA4 
1992) (“The effect to be given foreign judgments has therefore histori-
cally been determined by more flexible principles of comity”). 
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hurst treatises are hardly sufficient to show that the Mem-
bers of the First Congress and the state legislators who 
ratified the Fifth Amendment understood the Double 
Jeopardy Clause to bar a prosecution in this country after 
acquittal abroad for the same criminal conduct.

Gamble attempts to augment his support by citing 
treatises published after the Fifth Amendment was adopted.13 

And he notes that the Court in District of Columbia 
v. Heller, 554 U. S. 570, 605–610 (2008), took treatises of a
similar vintage to shed light on the public understanding 
in 1791 of the right codified by the Second Amendment.
But the Heller Court turned to these later treatises only
after surveying what it regarded as a wealth of authority 
for its reading—including the text of the Second Amend-
ment and state constitutions. The 19th-century treatises
were treated as mere confirmation of what the Court 
thought had already been established. Here Gamble’s 
evidence as to the understanding in 1791 of the double 
jeopardy right is not at all comparable. 

C 
When we turn from 19th-century treatises to 19th-

century state cases, Gamble’s argument appears no 
stronger. The last time we looked, we found these state 
cases to be “inconclusive.” Bartkus, 359 U. S., at 131. 
They seemed to be evenly split and to “manifest conflict[s]
in conscience” rather than confident conclusions about the 
common law. Ibid.  Indeed, two of those cases manifested 
nothing more than a misreading of a then-recent decision
of ours. Id., at 130.  We see things no differently today.

The distinction between believing successive prosecu-
tions by separate sovereigns unjust and holding them 
—————— 

13 See, e.g., F. Wharton, A Treatise on the Law of Homicide in the 
United States 283 (1855); F. Wharton, A Treatise on the Criminal Law 
of the United States 137 (1846); L. MacNally, The Rules of Evidence on
Pleas of the Crown 428 (1802). 

https://adopted.13
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unlawful appears right on the face of the first state case 
that Gamble discusses.  In State v. Brown, 2 N. C. 100, 
101 (1794), the court opined that it would be “against 
natural justice” for a man who stole a horse in the Ohio 
Territory to be punished for theft in North Carolina just
for having brought the horse to that State. To avoid this 
result, the Brown court simply construed North Carolina’s
theft law not to reach the defendant’s conduct.  But it did 
so precisely because the defendant otherwise could face 
two prosecutions for the same act of theft—despite the 
common-law rule against double jeopardy for the same 
“offence”—since “the offence against the laws of this State,
and the offence against the laws of [the Ohio Territory] are
distinct; and satisfaction made for the offence committed 
against this State, is no satisfaction for the offence com-
mitted against the laws there.”  Ibid. Far from undermin-
ing the dual-sovereignty rule, Brown expressly affirms it,
rejecting outright the idea that a judgment in one sover-
eign’s court could “be pleadable in bar to an indictment” in
another’s. Ibid. 

Other state courts were divided.  Massachusetts and 
Michigan courts thought that at least some trials in either 
federal or state court could bar prosecution in the other, 
see Commonwealth v. Fuller, 49 Mass. 313, 318 (1844); 
Harlan v. People, 1 Doug. 207, 212 (Mich. 1843), but those 
antebellum cases are poor images of the founding-era
common law, resting as they do on what we have ex-
plained, see Bartkus, 359 U. S., at 130, was a misreading 
of our then-recent decision in Houston v. Moore, 5 Wheat. 
1 (1820), which we discuss below. A Vermont court did 
take the same view based on its own analysis of the ques-
tion, State v. Randall, 2 Aik. 89, 100–101 (1827), but just a
few years later a Virginia court declared the opposite, 
Hendrick v. Commonwealth, 32 Va. 707, 713 (1834) (pun-
ishment for forgery under both federal and Virginia law is
not double punishment for the “same offence” since “the 



   
 

 

 

 
 
 

 

 
 

 

 
 

  
 
 

  

 

 

 
 

   
  

 
 

25 Cite as: 587 U. S. ____ (2019) 

Opinion of the Court 

law of Virginia punishes the forgery, not because it is an
offence against the U. States, but because it is an offence 
against this commonwealth”). And South Carolina—a 
perfect emblem of the time—produced cases cutting both 
ways. See State v. Antonio, 2 Tread. 776, 781 (1816); State 
v. Tutt, 2 Bail. 44, 47–48 (1831). 

This is not the quantum of support for Gamble’s claim 
about early American common law that might withstand 
his burden under stare decisis.  And once we look beyond 
the Nation’s earliest years, the body of state-court deci-
sions appears even less helpful to Gamble’s position.  We 
aptly summarized those cases in Bartkus, 359 U. S., at 
134–136, and need not add to that discussion here.14 

D 
Less useful still, for Gamble’s purposes, are the two

early Supreme Court cases on which he relies.  In the first, 
a member of the Pennsylvania militia was tried by a state 
court-martial for the federal offense of deserting the mili-
tia. See Houston v. Moore, 5 Wheat. 1 (1820). The ac-

—————— 
14 As we put it in Bartkus, 359 U. S., at 134–136: 

“Of the twenty-eight States which have considered the validity of
successive state and federal prosecutions as against a challenge of
violation of either a state constitutional double-jeopardy provision or a 
common-law evidentiary rule of autrefois acquit and autrefois convict, 
twenty-seven have refused to rule that the second prosecution was or 
would be barred.  These States were not bound to follow this Court and 
its interpretation of the Fifth Amendment.  The rules, constitutional, 
statutory, or common law which bound them, drew upon the same
experience as did the Fifth Amendment, but were and are of separate 
and independent authority.   

“Not all of the state cases manifest careful reasoning, for in some of 
them the language concerning double jeopardy is but offhand dictum. 
But in an array of state cases there may be found full consideration of 
the arguments supporting and denying a bar to a second prosecution. 
These courts interpreted their rules as not proscribing a second prose-
cution where the first was by a different government and for violation 
of a different statute.” (Footnote omitted.) 
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cused objected that the state court-martial lacked jurisdic-
tion to try this federal offense.  Since the offense could be 
tried in federal court, the defendant argued, allowing the 
state court-martial to try him for this crime could expose
him to successive federal and state prosecutions for the
same offense.  Justice Washington answered that a ruling 
in either federal or state court would bar a second trial in 
the other. See id., at 31. But as we later explained, 

“that language by Mr. Justice Washington reflected
his belief that the state statute imposed state sanc-
tions for violation of a federal criminal law. As he 
viewed the matter, the two trials would not be of simi-
lar crimes arising out of the same conduct; they would
be of the same crime.  Mr. Justice Johnson agreed
that if the state courts had become empowered to try
the defendant for the federal offense, then such a 
state trial would bar a federal prosecution. Thus 
Houston v. Moore can be cited only for the presence of 
a bar in a case in which the second trial is for a viola-
tion of the very statute whose violation by the same
conduct has already been tried in the courts of an-
other government empowered to try that question.” 
Bartkus, 359 U. S., at 130 (citations omitted). 

In other words, Justice Washington taught only that the
law prohibits two sovereigns (in that case, Pennsylvania 
and the United States) from both trying an offense against 
one of them (the United States).  That is consistent with 
our doctrine allowing successive prosecutions for offenses 
against separate sovereigns. In light of this reading of 
Houston, the case does not undercut our dual-sovereignty 
doctrine. 

It may seem strange to think of state courts as prosecut-
ing crimes against the United States, but that is just what
state courts and commentators writing within a decade of 
Houston thought it involved. See, e.g., Tutt, 2 Bail., at 47 
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(“In [Houston], the act punished by the law of the State, 
was certainly and exclusively an offence against the gen-
eral Government . . . [whereas h]ere, certainly there is an
offence against the State, and a very different one from 
that committed against the United States” (emphasis
added)); 1 J. Kent, Commentaries on American Law 373–
374 (1826) (“[M]any . . . acts of [C]ongress . . . permit
jurisdiction, over the offences therein described, to be
exercised by state magistrates and courts,” and what 
Houston bars are successive prosecutions for the same 
“crime against the United States”).  Even the scholar 
Gamble cites for his cause finds Houston not “[o]n point”
because it “was discussing the jurisdiction of the state 
court to try a crime against the nation and impose a fine
payable to the latter government.” Grant, Successive 
Prosecutions by State and Nation: Common Law and 
British Empire Comparisons, 4 UCLA L. Rev. 1, 7, and n. 
27 (1956) (citing Warren, Federal Criminal Laws and the 
State Courts, 38 Harv. L. Rev. 545 (1925)). 

Perhaps feeling Houston wobble, Gamble says pre-
emptively that if it is “inconclusive,” Brief for Petitioner
26, other cases are clear. But the other federal case on 
which he leans is worse for his argument.  In United 
States v. Furlong, 5 Wheat. 184, 197 (1820), we said that
an acquittal of piracy in the court of any “civilized State”
would bar prosecution in any other nation because piracy,
as an “offence within the criminal jurisdiction of all na-
tions,” is “punished by all.”15  Ending his quotation from 

—————— 
15 Piracy was understood as a violation of the law of nations, which 

was seen as common to all. That is why any successive prosecution for
piracy, being under the same law, would have been for the same of-
fense. See United States v. Smith, 5 Wheat. 153, 163, n. a (1820)
(quoting definitions of piracy by several ancient and more recent 
authorities). See also 4 Blackstone 71 (“[T]he crime of piracy, or rob-
bery and depredation upon the high seas, is an offence against the 
universal law of society; a pirate being, according to Sir Edward Coke, 
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Furlong at this point, Gamble gives the impression that 
Furlong rejects any dual-sovereignty rule. But that im-
pression is shattered by the next sentence: “Not so with
the crime of murder.” Ibid.  As to that crime, the Furlong
Court was “inclined to think that an acquittal” in the 
United States “would not have been a good plea in a Court 
of Great Britain.”  Ibid. (emphasis added). And that was 
precisely because murder is “punishable under the laws of 
each State” rather than falling under some “universal 
jurisdiction.” Ibid. (emphasis added).  When it came to  
crimes that were understood to offend against more than 
one sovereign, Furlong treated them as separate offenses—
just as we have a dozen times since, and just as we do 
today.

Thus, of the two federal cases that Gamble cites against 
the dual-sovereignty rule, Houston squares with it and 
Furlong supports it. Together with the muddle in the
early state cases, this undermines Gamble’s claim that the
early American bench and bar took the Fifth Amendment 
to proscribe successive prosecutions by different sover-
eigns. And without making a splash in the legal practice
of the time, a few early treatises by themselves cannot
unsettle almost two centuries of precedent. 

IV 
Besides appealing to the remote past, Gamble contends 

that recent changes—one doctrinal, one practical—blunt 
the force of stare decisis here. They do not. 

—————— 

hostis humani generis [enemies of mankind].  As therefore he has 
renounced all the benefits of society and government, and has reduced 
himself afresh to the savage state of nature, by declaring war against 
all mankind, all mankind must declare war against him: so that every 
community has a right, by the rule of self-defence, to inflict that pun-
ishment upon him, which every individual would in a state of nature 
have been otherwise entitled to do, for any invasion of his person or 
personal property” (footnote omitted)). 



   
 

 

 

 

 
 

 

  

 

  

 
 

 

  
 

 

   
 

 

29 Cite as: 587 U. S. ____ (2019) 

Opinion of the Court 

A 
If historical claims form the chorus of Gamble’s argu-

ment, his refrain is “incorporation.”  In Gamble’s telling, 
the recognition of the Double Jeopardy Clause’s incorpora-
tion against the States, see Benton v. Maryland, 395 U. S. 
784, 794 (1969), washed away any theoretical foundation 
for the dual-sovereignty rule, see United States v. Gaudin, 
515 U. S. 506, 521 (1995) (abrogating precedent when
“subsequent decisions of this Court” have “eroded” its 
foundations).  But this incorporation-changes-everything 
argument trades on a false analogy.

The analogy Gamble draws is to the evolution of our 
doctrine on the Fourth Amendment right against unrea-
sonable searches and seizures.16 We have long enforced 
this right by barring courts from relying on evidence gath-
ered in an illegal search.  Thus, in Weeks v. United States, 
232 U. S. 383, 391–393 (1914), the Court held that federal 
prosecutors could not rely on the fruits of an unreasonable 
search undertaken by federal agents.  But what if state or 
local police conducted a search that would have violated 
the Fourth Amendment if conducted by federal agents?
Before incorporation, the state search would not have 
violated the Federal Constitution, so federal law would not 
have barred admission of the resulting evidence in a state 
prosecution. But by the very same token, under what was 
termed “the silver-platter doctrine,” state authorities could
hand such evidence over to federal prosecutors for use in a 
federal case. See id., at 398. 

Once the Fourth Amendment was held to apply to the
States as well as the Federal Government, however, the 
silver-platter doctrine was scuttled.  See Elkins v. United 
States, 364 U. S. 206 (1960); Wolf v. Colorado, 338 U. S. 25 

—————— 
16 He draws a similar analogy to the Fifth Amendment right against 

self-incrimination, but our response to his Fourth Amendment analogy
would answer that argument as well. 

https://seizures.16
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(1949). Now the fruits of unreasonable state searches are 
inadmissible in federal and state courts alike. 

Gamble contends that the incorporation of the Double
Jeopardy Clause should likewise end the dual-sovereignty 
rule, but his analogy fails. The silver-platter doctrine was 
based on the fact that the state searches to which it ap-
plied did not at that time violate federal law.  Once the 
Fourth Amendment was incorporated against the States, 
the status of those state searches changed.  Now they did
violate federal law, so the basis for the silver-platter doc-
trine was gone. See Elkins, 364 U. S., at 213 (“The foun-
dation upon which the admissibility of state-seized evi-
dence in a federal trial originally rested—that 
unreasonable state searches did not violate the Federal 
Constitution—thus disappeared [with incorporation]”). 

By contrast, the premises of the dual-sovereignty doc-
trine have survived incorporation intact. Incorporation
meant that the States were now required to abide by this
Court’s interpretation of the Double Jeopardy Clause.  But 
that interpretation has long included the dual-sovereignty
doctrine, and there is no logical reason why incorporation
should change it. After all, the doctrine rests on the fact 
that only same-sovereign successive prosecutions are
prosecutions for the “same offense,” see Part II, supra— 
and that is just as true after incorporation as before. 

B 
If incorporation is the doctrinal shift that Gamble in-

vokes to justify a departure from precedent, the practical
change he cites is the proliferation of federal criminal law. 
Gamble says that the resulting overlap of federal and 
criminal codes heightens the risk of successive prosecu-
tions under state and federal law for the same criminal 
conduct. Thus, Gamble contends, our precedent should 
yield to “ ‘far-reaching systemic and structural changes’ ” 
that make our “earlier error all the more egregious and 
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harmful.” South Dakota v. Wayfair, Inc., 585 U. S. ___, 
___ (2018) (slip op., at 18).  But unlike Gamble’s appeal to
incorporation, this argument obviously assumes that the
dual-sovereignty doctrine was legal error from the start.
So the argument is only as strong as Gamble’s argument
about the original understanding of double jeopardy 
rights, an argument that we have found wanting. 

Insofar as the expansion of the reach of federal criminal
law has been questioned on constitutional rather than
policy grounds, the argument has focused on whether 
Congress has overstepped its legislative powers under the 
Constitution. See, e.g., Gonzales v. Raich, 545 U. S. 1, 57– 
74 (2005) (THOMAS, J., dissenting). Eliminating the dual-
sovereignty rule would do little to trim the reach of federal 
criminal law, and it would not even prevent many succes-
sive state and federal prosecutions for the same criminal 
conduct unless we also overruled the long-settled rule that
an “offence” for double jeopardy purposes is defined by
statutory elements, not by what might be described in a
looser sense as a unit of criminal conduct.  See Block-
burger v. United States, 284 U. S. 299 (1932).  Perhaps
believing that two revolutionary assaults in the same case 
would be too much, Gamble has not asked us to overrule 
Blockburger along with the dual-sovereignty rule. 

* * * 
The judgment of the Court of Appeals for the Eleventh 

Circuit is affirmed. 
It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 17–646 

TERANCE MARTEZ GAMBLE, PETITIONER v. 
UNITED STATES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE ELEVENTH CIRCUIT 

[June 17, 2019] 

JUSTICE THOMAS, concurring. 
I agree that the historical record does not bear out my

initial skepticism of the dual-sovereignty doctrine.  See 
Puerto Rico v. Sánchez Valle, 579 U. S. ___ (2016) 
(GINSBURG, J., joined by THOMAS, J. concurring).
The founding generation foresaw very limited potential for 
overlapping criminal prosecutions by the States and the 
Federal Government.1  The Founders therefore had no 
reason to address the double jeopardy question that the 
Court resolves today. Given their understanding of Con-
gress’ limited criminal jurisdiction and the absence of an 
analogous dual-sovereign system in England, it is difficult 
to conclude that the People who ratified the Fifth Amend-

—————— 
1 As the Court suggests, Congress is responsible for the proliferation

of duplicative prosecutions for the same offenses by the States and the
Federal Government.  Ante, at 28. By legislating beyond its limited 
powers, Congress has taken from the People authority that they never 
gave. U. S. Const., Art. I, §8; The Federalist No. 22, p. 152 (C. Rossiter
ed. 1961) (“all legitimate authority” derives from “the consent of the 
people” (capitalization omitted)).  And the Court has been complicit by
blessing this questionable expansion of the Commerce Clause.  See, e.g., 
Gonzales v. Raich, 545 U. S. 1, 57–74 (2005) (THOMAS, J., dissenting).
Indeed, it seems possible that much of Title 18, among other parts of
the U. S. Code, is premised on the Court’s incorrect interpretation of 
the Commerce Clause and is thus an incursion into the States’ general 
criminal jurisdiction and an imposition on the People’s liberty. 
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ment understood it to prohibit prosecution by a State and 
the Federal Government for the same offense.  And, of 
course, we are not entitled to interpret the Constitution to
align it with our personal sensibilities about “ ‘unjust’ ” 
prosecutions. Post, at 6 (GINSBURG, J., dissenting); see 
Currier v. Virginia, 585 U. S. ___, ___ (2018) (plurality 
opinion) (slip op., at 16) (“While the growing number of 
criminal offenses in our statute books may be cause for 
concern, no one should expect (or want) judges to revise
the Constitution to address every social problem they 
happen to perceive” (citation omitted)).

I write separately to address the proper role of the 
doctrine of stare decisis. In my view, the Court’s typical 
formulation of the stare decisis standard does not comport
with our judicial duty under Article III because it elevates 
demonstrably erroneous decisions—meaning decisions 
outside the realm of permissible interpretation—over the 
text of the Constitution and other duly enacted federal 
law. It is always “tempting for judges to confuse our own 
preferences with the requirements of the law,” Obergefell 
v. Hodges, 576 U. S. ___, ___ (2015) (ROBERTS, C. J., dis-
senting) (slip op., at 3), and the Court’s stare decisis doc-
trine exacerbates that temptation by giving the venire of 
respectability to our continued application of demonstra-
bly incorrect precedents. By applying demonstrably erro-
neous precedent instead of the relevant law’s text—as the
Court is particularly prone to do when expanding federal 
power or crafting new individual rights—the Court exer-
cises “force” and “will,” two attributes the People did not
give it.  The Federalist No. 78, p. 465 (C. Rossiter ed. 1961) 
(capitalization omitted).

We should restore our stare decisis jurisprudence to 
ensure that we exercise “mer[e] judgment,” ibid., which 
can be achieved through adherence to the correct, original 
meaning of the laws we are charged with applying.  In my 
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view, anything less invites arbitrariness into judging.2 

I 
The Court currently views stare decisis as a “ ‘principle 

of policy’ ” that balances several factors to decide whether 
the scales tip in favor of overruling precedent.  Citizens 
United v. Federal Election Comm’n, 558 U. S. 310, 363 
(2010) (quoting Helvering v. Hallock, 309 U. S. 106, 119 
(1940)). Among these factors are the “workability” of the 
standard, “the antiquity of the precedent, the reliance 
interests at stake, and of course whether the decision was 
well reasoned.”  Montejo v. Louisiana, 556 U. S. 778, 792– 
793 (2009). The influence of this last factor tends to ebb 
and flow with the Court’s desire to achieve a particular
end, and the Court may cite additional, ad hoc factors to
reinforce the result it chooses. But the shared theme is 
the need for a “special reason over and above the belief
that a prior case was wrongly decided” to overrule a prec-
edent. Planned Parenthood of Southeastern Pa. v. Casey, 
505 U. S. 833, 864 (1992).  The Court has advanced this 
view of stare decisis on the ground that “it promotes the
evenhanded, predictable, and consistent development of 
legal principles” and “contributes to the actual and per-
ceived integrity of the judicial process.”  Payne v. Tennes-
see, 501 U. S. 808, 827 (1991). 

This approach to stare decisis might have made sense in
a common-law legal system in which courts systematically 
developed the law through judicial decisions apart from
written law.  But our federal system is different.  The 
Constitution tasks the political branches—not the Judici-
ary—with systematically developing the laws that govern
our society. The Court’s role, by contrast, is to exercise the 
—————— 

2 My focus in this opinion is on this Court’s adherence to its own prec-
edents.  I make no claim about any obligation of “inferior” federal 
courts, U. S. Const., Art. III, §1, or state courts to follow Supreme Court 
precedent. 
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“judicial Power,” faithfully interpreting the Constitution 
and the laws enacted by those branches. Art. III, §1. 

A 
A proper understanding of stare decisis in our constitu-

tional structure requires a proper understanding of the 
nature of the “judicial Power” vested in the federal courts. 
That “Power” is—as Chief Justice Marshall put it—the
power “to say what the law is” in the context of a particu-
lar “case” or “controversy” before the court. Marbury v. 
Madison, 1 Cranch 137, 177 (1803); Art. III, §2.  Phrased 
differently, the “judicial Power” “is fundamentally the
power to decide cases in accordance with law.”  Lawson, 
The Constitutional Case Against Precedent, 17 Harv. J. L.
& Pub. Pol’y 23, 26 (1994) (Lawson). It refers to the duty
to exercise “judicial discretion” as distinct from “arbitrary 
discretion.” The Federalist No. 78, at 468, 471. 

That means two things, the first prohibitory and the 
second obligatory.  First, the Judiciary lacks “force” (the
power to execute the law) and “will” (the power to legis-
late). Id., at 465 (capitalization omitted). Those powers
are vested in the President and Congress, respectively.
“Judicial power is never exercised for the purpose of giving
effect to the will of the Judge; always for the purpose of 
giving effect to the will of the Legislature; or, in other 
words, to the will of the law.”  Osborn v. Bank of United 
States, 9 Wheat. 738, 866 (1824) (Marshall, C. J.).  The 
Judiciary thus may not “substitute [its] own pleasure to
the constitutional intentions of the legislature.” The 
Federalist No. 78, at 468–469. 

Second, “judicial discretion” requires the “liquidat[ion]”
or “ascertain[ment]” of the meaning of the law.  Id., at 
467–468; see id., No. 37. At the time of the founding, “to
liquidate” meant “to make clear or plain”; “to render un-
ambiguous; to settle (differences, disputes).” Nelson, Stare 
Decisis and Demonstrably Erroneous Precedents, 87 Va. 
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L. Rev. 1, 13, and n. 35 (2001) (Nelson) (quoting 8 Oxford 
English Dictionary 1012 (2d ed. 1991); (internal quotation 
marks omitted)).  Therefore, judicial discretion is not the
power to “alter” the law; it is the duty to correctly “ex-
pound” it. Letter from J. Madison to N. Trist (Dec. 1831), 
in 9 The Writings of James Madison 477 (G. Hunt ed. 
1910) (Writings of Madison). 

B 
This understanding of the judicial power had long been 

accepted at the time of the founding.  But the federalist 
structure of the constitutional plan had significant impli-
cations for the exercise of that power by the newly created
Federal Judiciary. Whereas the common-law courts of 
England discerned and defined many legal principles in
the first instance, the Constitution charged federal courts
primarily with applying a limited body of written laws 
articulating those legal principles.  This shift profoundly
affects the application of stare decisis today. 

Stare decisis has its pedigree in the unwritten common
law of England.  As Blackstone explained, the common law 
included “[e]stablished customs” and “[e]stablished rules 
and maxims” that were discerned and articulated by
judges. 1 W. Blackstone, Commentaries on the Laws of 
England 68–69 (1765) (Blackstone).  In the common-law 
system, stare decisis played an important role because 
“judicial decisions [were] the principal and most authorita-
tive evidence, that [could] be given, of the existence of such
a custom as shall form a part of the common law.” Id., 
at 69. Accordingly, “precedents and rules must be fol-
lowed, unless flatly absurd or unjust,” because a judge
must issue judgments “according to the known laws and
customs of the land” and not “according to his private
sentiments” or “own private judgment.”  Id., at 69–70. In 
other words, judges were expected to adhere to precedents
because they embodied the very law the judges were 
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bound to apply.
“[C]ommon law doctrines, as articulated by judges, were

seen as principles that had been discovered rather than 
new laws that were being made.” 3–4 G. White, The 
Marshall Court and Cultural Change, 1815–35, History of 
the Supreme Court of the United States 129 (1988).3  “It 
was the application of the dictates of natural justice, and 
of cultivated reason, to particular cases.”  1 J. Kent, Com-
mentaries on American Law 439 (1826) (Kent); see id., at 
439–440 (the common law is “ ‘not the product of the wis-
dom of some one man, or society of men, in any one age; 
but of the wisdom, counsel, experience, and observation, of 
many ages of wise and observing men’ ”).  The common law 
therefore rested on “unarticulated social processes to
mobilize and coordinate knowledge” gained primarily 
through “the social experience of the many,” rather than
the “specifically articulated reason of the few.” T. Sowell, 
A Conflict of Visions: Ideological Origins of Political 
Struggles 49, 42 (1987).  In other words, the common law 
was based in the collective, systematic development of the
law through reason.  See id., at 49–55. 

Importantly, however, the common law did not view 
precedent as unyielding when it was “most evidently 
contrary to reason” or “divine law.” Blackstone 69–70. 
The founding generation recognized that a “judge may 
mistake the law.” Id., at 71; see also 1 Kent 444 (“Even a 
series of decisions are not always conclusive evidence of 
what is law”). And according to Blackstone, judges should 
disregard precedent that articulates a rule incorrectly
when necessary “to vindicate the old [rule] from misrepre-
—————— 

3 Our founding documents similarly rest on the premise that certain
fundamental principles are both knowable and objectively true. See, 
e.g., Declaration of Independence (“We hold these truths to be self-
evident, that all men are created equal, that they are endowed by their 
Creator with certain unalienable Rights, that among these are Life, 
Liberty, and the pursuit of Happiness”). 
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sentation.” Blackstone 70; see also 1 Kent 443 (“If . . . any 
solemnly adjudged case can be shown to be founded in 
error, it is no doubt the right and the duty of the judges
who have a similar case before them, to correct the error”). 
He went further: When a “former decision is manifestly
absurd or unjust” or fails to conform to reason, it is not 
simply “bad law,” but “not law” at all.  Blackstone 70 
(emphasis).  This view—that demonstrably erroneous
“blunders” of prior courts should be corrected—was ac-
cepted by state courts throughout the 19th century. See, 
e.g., McDowell v. Oyer, 21 Pa. 417, 423 (1853); Guild v. 
Eager, 17 Mass. 615, 622 (1822). 

This view of precedent implies that even common-law 
judges did not act as legislators, inserting their own pref-
erences into the law as it developed.  Instead, consistent 
with the nature of the judicial power, common-law judges
were tasked with identifying and applying objective prin-
ciples of law—discerned from natural reason, custom, and 
other external sources—to particular cases.  See Nelson 
23–27. Thus, the founding generation understood that an
important function of the Judiciary in a common-law
system was to ascertain what reason or custom required; 
that it was possible for courts to err in doing so; and that
it was the Judiciary’s responsibility to “examin[e] without
fear, and revis[e] without reluctance,” any “hasty and
crude decisions” rather than leaving “the character of [the] 
law impaired, and the beauty and harmony of the system
destroyed by the perpetuity of error.”  1 Kent 444. 

Federal courts today look to different sources of law 
when exercising the judicial power than did the common-
law courts of England. The Court has long held that
“[t]here is no federal general common law.” Erie R. Co. v. 
Tompkins, 304 U. S. 64, 78 (1938).  Instead, the federal 
courts primarily interpret and apply three bodies of fed-
eral positive law—the Constitution; federal statutes, rules, 
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and regulations; and treaties.4  That removes most (if
not all) of the force that stare decisis held in the English 
common-law system, where judicial precedents were among 
the only documents identifying the governing “customs” or 
“rules and maxims.” Blackstone 68. We operate in a 
system of written law in which courts need not—and
generally cannot—articulate the law in the first instance.
See U. S. Const., Art. I, §1 (vesting “[a]ll legislative Pow-
ers” in Congress); Art. 1, §7 (describing the bicameralism
and presentment process). The Constitution, federal 
statutes, and treaties are the law, and the systematic
development of the law is accomplished democratically.
Our judicial task is modest: We interpret and apply writ-
ten law to the facts of particular cases. 

Underlying this legal system is the key premise that 
words, including written laws, are capable of objective,
ascertainable meaning. As I have previously explained,
“[m]y vision of the process of judging is unabashedly based
on the proposition that there are right and wrong answers 
to legal questions.”  Thomas, Judging, 45 U. Kan. L. Rev. 
1, 5 (1996).  Accordingly, judicial decisions may incorrectly 
interpret the law, and when they do, subsequent courts
must confront the question when to depart from them. 

C 
Given that the primary role of federal courts today is to

interpret legal texts with ascertainable meanings, prece-
dent plays a different role in our exercise of the “judicial 
Power” than it did at common law. In my view, if the
Court encounters a decision that is demonstrably errone-
ous—i.e., one that is not a permissible interpretation of 

—————— 
4 There are certain exceptions to this general rule, including areas of 

law in which federal common law has historically been understood to 
govern (e.g., admiralty) and well-established judicial doctrines that are 
applied in the federal courts (e.g., issue preclusion). Additionally, 
federal courts apply state law where it governs. 
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the text—the Court should correct the error, regardless of 
whether other factors support overruling the precedent. 
Federal courts may (but need not) adhere to an incorrect
decision as precedent, but only when traditional tools of 
legal interpretation show that the earlier decision adopted
a textually permissible interpretation of the law. A de-
monstrably incorrect judicial decision, by contrast, is 
tantamount to making law, and adhering to it both disre-
gards the supremacy of the Constitution and perpetuates 
a usurpation of the legislative power. 

1 
When faced with a demonstrably erroneous precedent, 

my rule is simple: We should not follow it. This view of 
stare decisis follows directly from the Constitution’s su-
premacy over other sources of law—including our own 
precedents. That the Constitution outranks other sources 
of law is inherent in its nature. See A. Amar, America’s 
Constitution 5 (2005) (explaining that the Constitution is
a constitutive document); Kesavan, The Three Tiers of 
Federal Law, 100 NW.U. L. Rev. 1479, 1499, n. 99 (2006) 
(arguing that “[i]t is unnecessary for the Constitution to
specify that it is superior to other law because it is higher 
law made by We the People—and the only such law”).  The 
Constitution’s supremacy is also reflected in its require-
ment that all judicial officers, executive officers, Con-
gressmen, and state legislators take an oath to “support
this Constitution.” Art. VI, cl. 3; see also Art. II, §1, cl. 8 
(requiring the President to “solemnly swear (or affirm)” to
“preserve, protect and defend the Constitution of the 
United States”).  Notably, the Constitution does not man-
date that judicial officers swear to uphold judicial prece-
dents. And the Court has long recognized the supremacy
of the Constitution with respect to executive action and 
“legislative act[s] repugnant to” it. Marbury, 1 Cranch, at 
177; Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 
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579, 587–589 (1952); see also The Federalist No. 78, at 467
(“No legislative act, therefore, contrary to the Constitu-
tion, can be valid”).

The same goes for judicial precedent. The “judicial
Power” must be understood in light of “the Constitution’s
status as the supreme legal document” over “lesser sources 
of law.” Lawson, 29–30. This status necessarily limits 
“the power of a court to give legal effect to prior judicial
decisions” that articulate demonstrably erroneous inter-
pretations of the Constitution because those prior deci-
sions cannot take precedence over the Constitution itself. 
Ibid.  Put differently, because the Constitution is supreme
over other sources of law, it requires us to privilege its text 
over our own precedents when the two are in conflict.  I 
am aware of no legitimate reason why a court may privi-
lege a demonstrably erroneous interpretation of the Con-
stitution over the Constitution itself.5 

The same principle applies when interpreting statutes
and other sources of law: If a prior decision demonstrably 
erred in interpreting such a law, federal judges should 
exercise the judicial power—not perpetuate a usurpation 
of the legislative power—and correct the error.  A contrary
rule would permit judges to “substitute their own pleas-
ure” for the law. The Federalist No. 78, at 468; see id., at 

—————— 
5 Congress and the Executive likewise must independently evaluate

the constitutionality of their actions; they take an oath to uphold the 
Constitution, not to blindly follow judicial precedent.  In the context of 
a judicial case or controversy, however, their determinations do not 
bind the Judiciary in performing its constitutionally assigned role.  See, 
e.g., Zivotofsky v. Clinton, 566 U. S. 189, 197 (2012) (noting that there
is “no exclusive commitment to the Executive of the power to determine
the constitutionality of a statute”); INS v. Chadha, 462 U. S. 919, 944 
(1983) (Congress’ and President’s endorsement of “legislative veto”
“sharpened rather than blunted” Court’s judicial review).  Of course, 
consistent with the nature of the “judicial Power,” the federal courts’ 
judgments bind all parties to the case, including Government officials 
and agencies. 
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466 (“ ‘[T]here is no liberty if the power of judging be not
separated from the legislative and executive powers’ ”).

In sum, my view of stare decisis requires adherence to 
decisions made by the People—that is, to the original
understanding of the relevant legal text—which may not 
align with decisions made by the Court.  Accord, Marshall 
v. Baltimore & Ohio R. Co., 16 How. 314, 343–344 (1854)
(Daniel, J., dissenting) (“Wherever the Constitution com-
mands, discretion terminates” because continued adher-
ence to “palpable error” is a “violation of duty, an usurpa-
tion”); Commonwealth v. Posey, 8 Va. 109, 116 (1787)
(opinion of Tazewell, J.) (“[A]lthough I venerate prece-
dents, I venerate the written law more”).  Thus, no “ ‘spe-
cial justification’ ” is needed for a federal court to depart
from its own, demonstrably erroneous precedent.  Halli-
burton Co. v. Erica P. John Fund, Inc., 573 U. S. 258, 266 
(2014); see Nelson 62.  Considerations beyond the correct
legal meaning, including reliance, workability, and whether 
a precedent “has become well embedded in national 
culture,” S. Breyer, Making our Democracy Work: A 
Judge’s View 152 (2010), are inapposite. In our constitu-
tional structure, our role of upholding the law’s original 
meaning is reason enough to correct course.6 

2 
Although precedent does not supersede the original

meaning of a legal text, it may remain relevant when it is
not demonstrably erroneous.  As discussed, the “judicial 

—————— 
6 I am not suggesting that the Court must independently assure itself

that each precedent relied on in every opinion is correct as a matter of 
original understanding.  We may, consistent with our constitutional 
duty and the Judiciary’s historical practice, proceed on the understand-
ing that our predecessors properly discharged their constitutional role 
until we have reason to think otherwise—as, for example, when a party 
raises the issue or a previous opinion persuasively critiques the dis-
puted precedent. 
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Power” requires the Court to clarify and settle—or, as 
Madison and Hamilton put it, to “liquidate”—the meaning
of written laws. The Federalist No. 78, at 468 (“[I]t is the 
province of the courts to liquidate and fix [the] meaning 
and operation [of contradictory laws]”); The Federalist No. 
37, at 229 (explaining that the indeterminacy of laws 
requires courts to “liquidat[e] and ascertai[n]” their mean-
ing “by a series of particular discussions and adjudica-
tions”). This need to liquidate arises from the inability of
human language to be fully unequivocal in every context. 
Written laws “have a range of indeterminacy,” and rea-
sonable people may therefore arrive at different conclu-
sions about the original meaning of a legal text after 
employing all relevant tools of interpretation. See Nelson 
11, 14. It is within that range of permissible interpreta-
tions that precedent is relevant. If, for example, the 
meaning of a statute has been “liquidated” in a way that is
not demonstrably erroneous (i.e., not an impermissible
interpretation of the text), the judicial policy of stare deci-
sis permits courts to constitutionally adhere to that inter-
pretation, even if a later court might have ruled another
way as a matter of first impression. Of course, a subse-
quent court may nonetheless conclude that an incorrect 
precedent should be abandoned, even if the precedent
might fall within the range of permissible interpretations.
But nothing in the Constitution requires courts to take 
that step.

Put another way, there is room for honest disagreement, 
even as we endeavor to find the correct answer.  Compare
___ U. S. ___, 358–371 ( ) (THOMAS, J., concurring in judg-
ment) (concluding that the “historical evidence from the 
framing” supports the view that the First Amend-
ment permitted anonymous speech), with id., at 371–385 
(Scalia, J., dissenting) (concluding that the First Amendment 
does not protect anonymous speech based on a century of
practice in the States).  Reasonable jurists can apply 
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traditional tools of construction and arrive at different 
interpretations of legal texts.   

“[L]iquidating” indeterminacies in written laws is far 
removed from expanding or altering them. See Writings of 
Madison 477 (explaining that judicial decisions cannot 
“alter” the Constitution, only “expound” it). The original
meaning of legal texts “usually . . . is easy to discern and
simple to apply.” A. Scalia, Common Law Courts in a 
Civil-Law System, in A Matter of Interpretation: Federal 
Courts and the Law 45 (A. Gutmann ed. 1997).  And even 
in difficult cases, that the original meaning is not obvious 
at first blush does not excuse the Court from diligently 
pursuing that meaning.  Stopping the interpretive inquiry 
short—or allowing personal views to color it—permits
courts to substitute their own preferences over the text.
Although the law may be, on rare occasion, truly ambigu-
ous—meaning susceptible to multiple, equally correct 
legal meanings—the law never “runs out” in the sense
that a Court may adopt an interpretation beyond the
bounds of permissible construction.7  In that regard, a 
legal text is not capable of multiple permissible interpreta-
tions merely because discerning its original meaning 
“requires a taxing inquiry.”  Pauley v. BethEnergy Mines, 
Inc., 501 U. S. 680, 707 (1991) (Scalia, J., dissenting). 

This case is a good example. The historical record pre-
sents knotty issues about the original meaning of the Fifth 
Amendment, and JUSTICE GORSUCH does an admirable job 
arguing against our longstanding interpretation of the 
Double Jeopardy Clause.  Although JUSTICE GORSUCH 
identifies support for his view in several postratification
treatises, see post, at 13–15 (dissenting opinion), I do not 

—————— 
7 Indeed, if a statute contained no objective meaning, it might consti-

tute an improper delegation of legislative power to the Judicial Branch,
among other problems. See Touby v. United States, 500 U. S. 160, 165 
(1991) (discussing the nondelegation doctrine). 



 
  

  

 

 
 

 

 

 
 

 

 
  

  

 

14 GAMBLE v. UNITED STATES 

THOMAS, J., concurring 

find these treatises conclusive without a stronger showing
that they reflected the understanding of the Fifth 
Amendment at the time of ratification. At that time, the 
common law certainly had not coalesced around this view, 
see ante, at 10–21, and petitioner has not pointed to con-
temporaneous judicial opinions or other evidence estab-
lishing that his view was widely shared. This lack of 
evidence, coupled with the unique two-sovereign federalist 
system created by our Constitution, leaves petitioner to 
rely on a general argument about “liberty.” Ultimately, I
am not persuaded that our precedent is incorrect as an 
original matter, much less demonstrably erroneous. 

3 
Although this case involves a constitutional provision, I 

would apply the same stare decisis principles to matters of 
statutory interpretation.  I am not aware of any legal (as
opposed to practical) basis for applying a heightened
version of stare decisis to statutory-interpretation deci-
sions. Statutes are easier to amend than the Constitution, 
but our judicial duty is to apply the law to the facts of the 
case, regardless of how easy it is for the law to change.  Cf. 
Clark v. Martinez, 543 U. S. 371, 402 (2005) (THOMAS, J., 
dissenting) (explaining that “the realities of the legislative 
process” will “often preclude readopting the original mean-
ing of a statute that we have upset”).  Moreover, to the 
extent the Court has justified statutory stare decisis based 
on legislative inaction, this view is based on the “patently 
false premise that the correctness of statutory construc-
tion is to be measured by what the current Congress de-
sires, rather than by what the law as enacted meant.” 
Johnson v. Transportation Agency, Santa Clara Cty., 480 
U. S. 616, 671 (1987) (Scalia, J., dissenting).  Finally, even
if congressional silence could be meaningfully understood 
as acquiescence, it still falls short of the bicameralism and 
presentment required by Article I and therefore is not a 
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“valid way for our elected representatives to express their 
collective judgment.” Nelson 76. 

II 
For the reasons explained above, the Court’s multifactor 

approach to stare decisis invites conflict with its constitu-
tional duty.  Whatever benefits may be seen to inhere in
that approach—e.g., “stability” in the law, preservation of 
reliance interests, or judicial “humility,” Tr. of Oral Arg. 
20, 41–42—they cannot overcome that fundamental flaw.

In any event, these oft-cited benefits are frequently
illusory. The Court’s multifactor balancing test for invok-
ing stare decisis has resulted in policy-driven, “arbitrary 
discretion.” The Federalist No. 78, at 471. The inquiry
attempts to quantify the unquantifiable and, by frequently
sweeping in subjective factors, provides a ready means of 
justifying whatever result five Members of the Court seek
to achieve. See Holder v. Hall, 512 U. S. 874, 943–944 
(1994) (THOMAS, J., concurring in judgment) (describing a 
“ ‘totality of circumstances’ ” test as “an empty incanta-
tion—a mere conjurer’s trick”); Lawrence v. Texas, 539 
U. S. 558, 577 (2003) (acknowledging that stare decisis is 
“ ‘a principle of policy and not a mechanical formula’ ”); see 
also Casey, 505 U. S., at 854–856 (invoking the “kind of 
reliance that would lend a special hardship to the conse-
quences of overruling and add inequity to the cost of repu-
diation”). These are not legal questions with right and 
wrong answers; they are policy choices.  See, e.g., A. Gold-
berg, Equal Justice: The Warren Era of the Supreme 
Court 96 (1971) (“[T]his concept of stare decisis both justi-
fies the overruling involved in the expansion of human
liberties during the Warren years and counsels against 
the future overruling of the Warren Court libertarian 
decisions”).

Members of this Court have lamented the supposed
“uncertainty” created when the Court overrules its prece-



 
  

  

 

 
  

 
 

 
 

 
 

  

 

 

 

 
 

 

 
  

  

 

16 GAMBLE v. UNITED STATES 

THOMAS, J., concurring 

dent. See Franchise Tax Bd. of Cal. v. Hyatt, ante, at ___– 
___ (BREYER, J., dissenting) (slip op., at 12–13).  But see 
Lawrence, supra, at 577 (asserting that not overruling
precedent would “caus[e] uncertainty”).  As I see it, we 
would eliminate a significant amount of uncertainty and
provide the very stability sought if we replaced our malle-
able balancing test with a clear, principled rule grounded 
in the meaning of the text. 

The true irony of our modern stare decisis doctrine lies 
in the fact that proponents of stare decisis tend to invoke it 
most fervently when the precedent at issue is least defen-
sible.  See, e.g., Holder, supra, at 944–945 (opinion of 
THOMAS, J.) (“Stare decisis should not bind the Court to an 
interpretation of the Voting Rights Act that was based on 
a flawed method of statutory construction from its incep-
tion” and that has created “an irreconcilable conflict” 
between the Act and the Equal Protection Clause and
requires “methodically carving the country into racially 
designated electoral districts”).  It is no secret that stare 
decisis has had a “ratchet-like effect,” cementing certain
grievous departures from the law into the Court’s juris-
prudence. Goldberg, supra, at 96. Perhaps the most
egregious example of this illegitimate use of stare decisis 
can be found in our “substantive due process” jurispru-
dence. McDonald v. Chicago, 561 U. S. 742, 811 (2010) 
(THOMAS, J., concurring in part and concurring in judg-
ment). The Court does not seriously defend the “legal
fiction” of substantive due process as consistent with the
original understanding of the Due Process Clause.  Ibid. 
And as I have explained before, “this fiction is a particu-
larly dangerous one” because it “lack[s] a guiding principle 
to distinguish ‘fundamental’ rights that warrant protec-
tion from nonfundamental rights that do not.” Ibid. 
Unfortunately, the Court has doggedly adhered to these 
erroneous substantive-due-process precedents again and 
again, often to disastrous ends. See, e.g., Stenberg v. 
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Carhart, 530 U. S. 914, 982 (2000) (THOMAS, J., dissent-
ing) (“The standard set forth in the Casey plurality has no
historical or doctrinal pedigree” and “is the product of its 
authors’ own philosophical views about abortion” with “no
origins in or relationship to the Constitution”). Likewise, 
the Court refuses to reexamine its jurisprudence about the
Privileges or Immunities Clause, thereby relegating a 
“ ‘clause in the constitution’ ” “ ‘to be without effect.’ ”  
McDonald, supra, at 813 (quoting Marbury, 1 Cranch, at 
174); see Timbs v. Indiana, 586 U. S. ___, ___ (2019) 
(THOMAS, J., concurring in judgment) (criticizing the
Court’s incorporation doctrine through a clause that ad-
dresses procedures). No subjective balancing test can
justify such a wholesale disregard of the People’s individ-
ual rights protected by the Fourteenth Amendment. 

* * * 
Our judicial duty to interpret the law requires adher-

ence to the original meaning of the text. For that reason, 
we should not invoke stare decisis to uphold precedents
that are demonstrably erroneous. Because petitioner and
the dissenting opinions have not shown that the Court’s
dual-sovereignty doctrine is incorrect, much less demon-
strably erroneous, I concur in the majority’s opinion. 
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SUPREME COURT OF THE UNITED STATES 

No. 17–646 

TERANCE MARTEZ GAMBLE, PETITIONER v. 
UNITED STATES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE ELEVENTH CIRCUIT 

[June, 17, 2019] 

JUSTICE GINSBURG, dissenting 
Terance Martez Gamble pleaded guilty in Alabama 

state court to both possession of a firearm by a person
convicted of “a crime of violence” and drug possession, and 
was sentenced to ten years’ imprisonment, all but one year 
suspended. Apparently regarding Alabama’s sentence as
too lenient, federal prosecutors pursued a parallel charge, 
possession of a firearm by a convicted felon, in violation of 
federal law. Gamble again pleaded guilty and received 
nearly three more years in prison.

Had either the Federal Government or Alabama brought
the successive prosecutions, the second would have violated
Gamble’s right not to be “twice put in jeopardy . . . for the 
same offence.”  U. S. Const., Amdt. 5, cl. 2.  Yet the Federal 
Government was able to multiply Gamble’s time in prison 
because of the doctrine that, for double jeopardy purposes, 
identical criminal laws enacted by “separate sovereigns”
are different “offence[s].”

I dissent from the Court’s adherence to that misguided 
doctrine. Instead of “fritter[ing] away [Gamble’s] libert[y]
upon a metaphysical subtlety, two sovereignties,” Grant,
The Lanza Rule of Successive Prosecutions, 32 Colum. 
L. Rev. 1309, 1331 (1932), I would hold that the Double 
Jeopardy Clause bars “successive prosecutions [for the
same offense] by parts of the whole USA.”  Puerto Rico v. 
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Sánchez Valle, 579 U. S. ___, ___ (2016) (GINSBURG, J., 
concurring) (slip op., at 2). 

I 
A 

Gamble urges that the Double Jeopardy Clause incorpo-
rates English common law.  That law, he maintains, rec-
ognized a foreign acquittal or conviction as a bar to retrial 
in England for the same offense.  See Brief for Petitioner 
11–15. The Court, in turn, strives mightily to refute
Gamble’s account of the common law.  See ante, at 8–21. 
This case, however, does not call for an inquiry into
whether and when an 18th-century English court would
have credited a foreign court’s judgment in a criminal 
case. Gamble was convicted in both Alabama and the 
United States, jurisdictions that are not foreign to each 
other. English court decisions regarding the respect due 
to a foreign nation’s judgment are therefore inapposite. 

B 
In United States v. Lanza, 260 U. S. 377 (1922), this

Court held that “an act denounced as a crime by both 
national and state sovereignties is an offense against the
peace and dignity of both and may be punished by each.” 
Id., at 382.  Decades later, a sharply divided Court reaf-
firmed this separate-sovereigns doctrine. Abbate v. United 
States, 359 U. S. 187 (1959); Bartkus v. Illinois, 359 U. S. 
121 (1959). I would not cling to those ill-advised decisions. 

1 
Justification for the separate-sovereigns doctrine cen-

ters on the word “offence”: An “offence,” the argument 
runs, is the violation of a sovereign’s law, the United
States and each State are separate sovereigns, ergo suc-
cessive state and federal prosecutions do not place a de-
fendant in “jeopardy . . . for the same offence.”  Ante, at 1, 
3–4 (internal quotation marks omitted). 
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This “compact syllogism” is fatally flawed. See Braun, 
Praying to False Sovereigns: The Rule Permitting Succes-
sive Prosecutions in the Age of Cooperative Federalism, 20 
Am. J. Crim. L. 1, 25 (1992).  The United States and its 
constituent States, unlike foreign nations, are “kindred
systems,” “parts of ONE WHOLE.”  The Federalist No. 82, 
p. 493 (C. Rossiter ed. 1961) (A. Hamilton).  They compose
one people, bound by an overriding Federal Constitution. 
Within that “WHOLE,” the Federal and State Govern-
ments should be disabled from accomplishing together
“what neither government [could] do alone—prosecute an 
ordinary citizen twice for the same offence.”  Amar & 
Marcus, Double Jeopardy Law After Rodney King, 95 
Colum. L. Rev. 1, 2 (1995).

The notion that the Federal Government and the States 
are separate sovereigns overlooks a basic tenet of our 
federal system. The doctrine treats governments as sover-
eign, with state power to prosecute carried over from years 
predating the Constitution. See Heath v. Alabama, 474 
U. S. 82, 89 (1985) (citing Lanza, 260 U. S., at 382).  In the 
system established by the Federal Constitution, however,
“ultimate sovereignty” resides in the governed. Arizona 
State Legislature v. Arizona Independent Redistricting 
Comm’n, 576 U. S. ___, ___ (2015) (slip op., at 31); Martin 
v. Hunter’s Lessee, 1 Wheat. 304, 324–325 (1816); Braun, 
supra, at 26–30.  Insofar as a crime offends the “peace and 
dignity” of a sovereign, Lanza, 260 U. S., at 382, that 
“sovereign” is the people, the “original fountain of all 
legitimate authority,” The Federalist No. 22, at 152 (A.
Hamilton); see Note, Double Prosecution by State and 
Federal Governments: Another Exercise in Federalism, 80 
Harv. L. Rev. 1538, 1542 (1967). States may be separate, 
but their populations are part of the people composing the 
United States. 

In our “compound republic,” the division of authority
between the United States and the States was meant to 
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operate as “a double security [for] the rights of the people.” 
The Federalist No. 51, at 323 (J. Madison); see Bond v. 
United States, 564 U. S. 211, 221 (2011).  The separate-
sovereigns doctrine, however, scarcely shores up people’s
rights. Instead, it invokes federalism to withhold liberty. 
See Bartkus, 359 U. S., at 155–156 (Black, J., dissenting).1 

It is the doctrine’s premise that each government has—
and must be allowed to vindicate—a distinct interest in 
enforcing its own criminal laws. That is a peculiar way to 
look at the Double Jeopardy Clause, which by its terms
safeguards the “person” and restrains the government.
See, e.g., id., at 155; United States v. All Assets of G.P.S. 
Automotive Corp., 66 F. 3d 483, 498 (CA2 1995) (Calabresi, 
J., concurring).  The Double Jeopardy Clause embodies a 
principle, “deeply ingrained” in our system of justice, 

“that the State with all its resources and power should 
not be allowed to make repeated attempts to convict
an individual for an alleged offense, thereby subject-
ing him to embarrassment, expense and ordeal and 
compelling him to live in a continuing state of anxiety
and insecurity, as well as enhancing the possibility 
that even though innocent he may be found guilty.” 
Green v. United States, 355 U. S. 184, 187–188 (1957). 

“Looked at from the standpoint of the individual who is 
being prosecuted,” the liberty-denying potential of succes-
sive prosecutions, when Federal and State Governments 
prosecute in tandem, is the same as it is when either 
prosecutes twice. Bartkus, 359 U. S., at 155 (Black, J., 

—————— 
1 The Court writes that federalism “advances individual liberty in 

many ways,” but does not always do so.  Ante, at 10 (citing, for example,
state prohibition of activities authorized by federal law).  The analogy
of the separate-sovereigns doctrine to dual regulation is inapt. The 
former erodes a constitutional safeguard against successive prosecu-
tions, while the Constitution contains no guarantee against dual 
regulation. 



  
 

  

 

 

 

   
 
 
 

 

 
 

 
 

 
 

  

 

 
 

 

  

5 Cite as: 587 U. S. ____ (2019) 

GINSBURG, J., dissenting 

dissenting). 

2 
I turn, next, to further justifications the Court has 

supplied for the separate-sovereigns doctrine.  None 
should survive close inspection. 

a 
One rationale emphasizes that the Double Jeopardy

Clause originally restrained only the Federal Government 
and did not bar successive state prosecutions. Id., at 124; 
Lanza, 260 U. S., at 382; Fox v. Ohio, 5 How. 410, 434–435 
(1847). Incorporation of the Clause as a restraint on
action by the States, effected in Benton v. Maryland, 395 
U. S. 784 (1969), has rendered this rationale obsolete. 

b 
Another justification is precedent.  In adopting and

reaffirming the separate-sovereigns doctrine, the Court
relied on dicta from 19th-century opinions.  See Abbate, 
359 U. S., at 190–193; Bartkus, 359 U. S., at 129–132; 
Lanza, 260 U. S., at 382–384. The persuasive force of
those opinions is diminished by their dubious reasoning. 
See supra, at 2–4.  While drawing upon dicta from prior 
opinions, the Court gave short shrift to contrary authority.
See Braun, supra, at 20–23. 

First, the Framers of the Bill of Rights voted down an 
amendment that would have permitted the Federal Gov-
ernment to reprosecute a defendant initially tried by a 
State. 1 Annals of Cong. 753 (1789); J. Sigler, Double 
Jeopardy: The Development of a Legal and Social Policy 
30–31 (1969). But cf. ante, at 4–5.  Nevermind that this 
amendment failed; the Court has attributed to the Clause 
the very meaning the First Congress refrained from 
adopting.2 

—————— 
2 The Court sees this history as poor evidence of congressional intent. 
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Second, early American courts regarded with disfavor 
the prospect of successive prosecutions by the Federal and 
State Governments.  In Houston v. Moore, 5 Wheat. 1 
(1820), Justice Washington expressed concern that such
prosecutions would be “very much like oppression, if not 
worse”; he noted that an acquittal or conviction by one
sovereign “might be pleaded in bar of the prosecution 
before the other.” Id., at 23, 31.  The Court today follows 
Bartkus in distinguishing Justice Washington’s opinion as
addressing only the “strange” situation in which a State
has prosecuted an offense “against the United States.” 
Ante, at 24; see Bartkus, 359 U. S., at 130.  The distinction 
is thin, given the encompassing language in Justice Wash-
ington’s opinion. Justice Story’s dissent, moreover, de-
clared successive prosecutions for the same offense contrary 
to “the principles of the common law, and the genius of our 
free government.” Houston, 5 Wheat., at 72. 

Most of the early state decisions cited by the parties
regarded successive federal-state prosecutions as unac-
ceptable. See Bartkus, 359 U. S., at 158–159 (Black, J., 
dissenting). Only one court roundly endorsed a separate-
sovereigns theory. Hendrick v. Commonwealth, 32 Va. 
707, 713 (1834). The Court reads the state-court opinions 
as “distin[guishing] between believing successive prosecu-
tions by separate sovereigns unjust and holding them
unlawful.” Ante, at 21.  I would not read the Double Jeop-
ardy Clause to tolerate “unjust” prosecutions and believe
early American courts would have questioned the Court’s 
distinction. See State v. Brown, 2 N. C. 100, 101 (1794) 

—————— 

See ante, at 4.  On another day, the Court looked to the First Congress’
rejection of proposed amendments as instructive. See Cook v. Gralike, 
531 U. S. 510, 521 (2001).  Moreover, a “compelling” principle of statu-
tory interpretation is “the proposition that Congress does not intend 
sub silentio to enact statutory language that it has earlier discarded in 
favor of other language.”  INS v. Cardoza-Fonseca, 480 U. S. 421, 442– 
443 (1987) (internal quotation marks omitted). 
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(allowing successive prosecutions would be “against natu-
ral justice, and therefore I cannot believe it to be law”). 

c 
Finally, the Court has reasoned that the separate-

sovereigns doctrine is necessary to prevent either the
Federal Government or a State from encroaching on the 
other’s law enforcement prerogatives.  Without this doc-
trine, the Court has observed, the Federal Government, by
prosecuting first, could bar a State from pursuing more
serious charges for the same offense, Bartkus, 359 U. S., at 
137; and conversely, a State, by prosecuting first, could 
effectively nullify federal law, Abbate, 359 U. S., at 195. 
This concern envisions federal and state prosecutors work-
ing at cross purposes, but cooperation between authorities
is the norm.  See Bartkus, 359 U. S., at 123.  And when 
federal-state tension exists, successive prosecutions for the 
federal and state offenses may escape double-jeopardy
blockage under the test prescribed in Blockburger v. United 
States, 284 U. S. 299 (1932).  Offenses are distinct, Block-
burger held, if “each . . . requires proof of a fact which the 
other does not.”  Id., at 304; see Amar, 95 Colum. L. Rev., 
at 45–46 (violation of federal civil rights law and state 
assault law are different offenses). 

II 
The separate-sovereigns doctrine, I acknowledge, has

been embraced repeatedly by the Court.  But “[s]tare 
decisis is not an inexorable command.” Payne v. Tennes-
see, 501 U. S. 808, 828 (1991).  Our adherence to precedent
is weakest in cases “concerning procedural rules that 
implicate fundamental constitutional protections.” Alleyne 
v. United States, 570 U. S. 99, 116, n. 5 (2013).  Gamble’s 
case fits that bill. I would lay the “separate-sovereigns”
rationale to rest for the aforesaid reasons and those stated 
below. 
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A 
First, Benton v. Maryland, 395 U. S. 784, which ren-

dered the double jeopardy safeguard applicable to the 
States, left the separate-sovereigns doctrine the sort of
“legal last-man-standing for which we sometimes depart 
from stare decisis.” Kimble v. Marvel Entertainment, LLC, 
576 U. S. ___, ___ (2015) (slip op., at 11).  In adopting and
cleaving to the doctrine, the Court stressed that originally,
the Clause restrained only federal, not state, action.  E.g., 
Bartkus, 359 U. S., at 127; Lanza, 260 U. S., at 382; cf. 
Abbate, 359 U. S., at 190. 

Before incorporation, the separate-sovereigns doctrine
had a certain logic: Without a carve-out for successive 
prosecutions by separate sovereigns, the Double Jeopardy
Clause would have barred the Federal Government from 
prosecuting a defendant previously tried by a State, but 
would not have prevented a State from prosecuting a
defendant previously tried by the Federal Government. 
Incorporation changed this. Operative against the States
since 1969, when the Court decided Benton v. Maryland, 
395 U. S. 784, the double jeopardy proscription now ap-
plies to the Federal Government and the States alike.  The 
remaining office of the separate-sovereigns doctrine, then,
is to enable federal and state prosecutors, proceeding one
after the other, to expose defendants to double jeopardy.

The separate-sovereigns doctrine’s persistence contrasts
with the fate of analogous dual-sovereignty doctrines
following application of the rights at issue to the States.
Prior to incorporation of the Fourth Amendment as a 
restraint on state action, federal prosecutors were free to 
use evidence obtained illegally by state or local officers,
then served up to federal officers on a “silver platter.”  See 
Elkins v. United States, 364 U. S. 206, 208–214 (1960); 
Weeks v. United States, 232 U. S. 383, 398 (1914).  Once 
the Fourth Amendment applied to the States, abandon-
ment of this “silver platter doctrine” was impelled by 
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“principles of logic” and the reality that, from the perspec-
tive of the victim of an unreasonable search and seizure, it 
mattered not at all “whether his constitutional right ha[d] 
been invaded by a federal agent or by a state officer.” 
Elkins, 364 U. S., at 208, 215. As observed by Justice 
Harlan, Elkins’ abandonment of a separate-sovereigns 
exception to the exclusionary rule was at odds with reten-
tion of the separate-sovereigns doctrine for double jeop-
ardy purposes in Abbate and Bartkus. See 364 U. S., at 
252. 

Similarly, before incorporation of the Fifth Amendment
privilege against self-incrimination, the Court held that 
the privilege did not prevent state authorities from com-
pelling a defendant to provide testimony that could in-
criminate him or her in another jurisdiction. Knapp v. 
Schweitzer, 357 U. S. 371, 375–381 (1958).  After applica-
tion of the self-incrimination privilege to the States, the
Court concluded that its prior position was incompatible 
with the “policies and purposes” of the privilege.  Murphy 
v. Waterfront Comm’n of N. Y. Harbor, 378 U. S. 52, 55, 77 
(1964). No longer, the Court held, could a witness “be
whipsawed into incriminating himself under both state
and federal law even though the constitutional privilege 
against self-incrimination is applicable to each.” Id., at 55 
(internal quotation marks omitted; emphasis added). 

The Court regards incorporation as immaterial because 
application of the Double Jeopardy Clause to the States 
did not affect comprehension of the word “offence” to mean
the violation of one sovereign’s law.  Ante, at 28. But the 
Court attributed a separate-sovereigns meaning to “of-
fence” at least in part because the Double Jeopardy Clause
did not apply to the States.  See supra, at 5. Incorporation 
of the Clause should prompt the Court to consider the 
protection against double jeopardy from the defendant’s 
perspective and to ask why each of two governments
within the United States should be permitted to try a 
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defendant once for the same offense when neither could 
try him or her twice. 

B 
The expansion of federal criminal law has exacerbated

the problems created by the separate-sovereigns doctrine. 
Ill effects of the doctrine might once have been tempered 
by the limited overlap between federal and state criminal 
law. All Assets of G.P.S. Automotive, 66 F. 3d, at 498 
(Calabresi, J., concurring).  In the last half century, how-
ever, federal criminal law has been extended pervasively 
into areas once left to the States. Guerra, The Myth of 
Dual Sovereignty: Multijurisdictional Drug Law Enforce-
ment and Double Jeopardy, 73 N. C. L. Rev. 1159, 1165–
1192 (1995); Brief for Sen. Orrin Hatch as Amicus Curiae 
8–14. This new “age of ‘cooperative federalism,’ [in which]
the Federal and State Governments are waging a united 
front against many types of criminal activity,” Murphy, 
378 U. S., at 55–56, provides new opportunities for federal
and state prosecutors to “join together to take a second
bite at the apple,” All Assets of G.P.S. Automotive, 66 
F. 3d, at 498 (Calabresi, J., concurring).3  This situation 
might be less troublesome if successive prosecutions oc-
curred only in “instances of peculiar enormity, or where 
the public safety demanded extraordinary rigor.”  Fox, 5 
How., at 435. The run-of-the-mill felon-in-possession 
charges Gamble encountered indicate that, in practice,
successive prosecutions are not limited to exceptional
circumstances. 

—————— 
3 Bartkus v. Illinois, 359 U. S. 121 (1959), left open the prospect that

the double jeopardy ban might block a successive state prosecution that 
was merely “a sham and a cover for a federal prosecution.”  Id., at 123– 
124.  The Courts of Appeals have read this potential exception narrowly. 
See, e.g., United States v. Figueroa-Soto, 938 F. 2d 1015, 1019 (CA9 
1991). 
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C 
Against all this, there is little to be said for keeping the 

separate-sovereigns doctrine. Gamble’s case “do[es] not
implicate the reliance interests of private parties.”  Al-
leyne, 570 U. S., at 119 (SOTOMAYOR, J., concurring).  The 
closest thing to a reliance interest would be the interest 
Federal and State Governments have in avoiding avulsive
changes that could complicate ongoing prosecutions.  As 
the Court correctly explains, however, overruling the
separate-sovereigns doctrine would not affect large num-
bers of cases. See ante, at 28–29.  In prosecutions based 
on the same conduct, federal and state prosecutors will
often charge offenses having different elements, charges 
that, under Blockburger, will not trigger double jeopardy 
protection. See Poulin, Double Jeopardy Protection From 
Successive Prosecution: A Proposed Approach, 92 Geo.
L. J. 1183, 1244–1245 (2004); Brief for Criminal Defense 
Experts as Amici Curiae 5–11.4 

Notably, the Federal Government has endeavored to 
reduce the incidence of “same offense” prosecutions.  Un-
der the Petite policy adopted by the Department of Jus-
tice,5 the Department will pursue a federal prosecution 

—————— 
4 The Government implies there is tension between Gamble’s position

and Blockburger v. United States, 284 U. S. 299 (1932).  Brief for 
United States 18–20.  But if courts can ascertain how laws enacted by 
different Congresses fare under Blockburger, they can do the same for 
laws enacted by Congress and a State, or by two States.  But cf. Amar 
& Marcus, Double Jeopardy Law After Rodney King, 95 Colum. L. Rev. 
1, 39 (1995) (“Because different legislatures often do not work from the 
same linguistic building blocks, they will not use uniform language to 
describe an offence, even when each is indeed outlawing the same crime
with the same elements.”). 

5 Formally the “Dual and Successive Prosecution Policy,” the policy is 
popularly known by the name of the case in which this Court first took 
note of it, Petite v. United States, 361 U. S. 529 (1960) (per curiam).
The policy was adopted “in direct response to” Bartkus and Abbate v. 
United States, 359 U. S. 187 (1959).  Rinaldi v. United States, 434 U. S. 
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“based on substantially the same act(s) or transaction(s)” 
previously prosecuted in state court only if the first prose-
cution left a “substantial federal interest . . . demonstrably
unvindicated” and a Department senior official authorizes 
the prosecution. Dept. of Justice, Justice Manual §9–
2.031(A) (rev. July 2009).

At oral argument, the Government estimated that it 
authorizes only “about a hundred” Petite prosecutions per 
year. Tr. of Oral Arg. 54.  But see id., at 65–66 (referring
to the “few hundred successive prosecutions that [the
Government] bring[s] each year”). Some of these prosecu-
tions will not implicate double jeopardy, as the Petite 
policy uses a same-conduct test that is broader than the 
Blockburger same-elements test. And more than half the 
States forbid successive prosecutions for all or some of-
fenses previously resolved on the merits by a federal or 
state court.  Brief for Criminal Defense Experts as Amici 
Curiae 4–5, and n. 2 (collecting statutes); Brief for State of 
Texas et al. as Amici Curiae 28–30, and nn. 6–15 (same). 
In short, it is safe to predict that eliminating the separate-
sovereigns doctrine would spark no large disruption in 
practice. 

* * * 
The separate-sovereigns doctrine, especially since 

Bartkus and Abbate, has been subject to relentless criti-
cism by members of the bench, bar, and academy.  Never-
theless, the Court reaffirms the doctrine, thereby dimin-
ishing the individual rights shielded by the Double 
Jeopardy Clause. Different parts of the “WHOLE” United
States should not be positioned to prosecute a defendant a
second time for the same offense. I would reverse Gam-
ble’s federal conviction. 

—————— 

22, 28 (1977) (per curiam). 
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SUPREME COURT OF THE UNITED STATES 

No. 17–646 

TERANCE MARTEZ GAMBLE, PETITIONER v. 
UNITED STATES 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE ELEVENTH CIRCUIT 

[June 17, 2019] 

JUSTICE GORSUCH, dissenting. 
A free society does not allow its government to try the

same individual for the same crime until it’s happy with
the result. Unfortunately, the Court today endorses a
colossal exception to this ancient rule against double
jeopardy. My colleagues say that the federal government
and each State are “separate sovereigns” entitled to try 
the same person for the same crime.  So if all the might of 
one “sovereign” cannot succeed against the presumptively 
free individual, another may insist on the chance to try
again. And if both manage to succeed, so much the better; 
they can add one punishment on top of the other. But this 
“separate sovereigns exception” to the bar against double 
jeopardy finds no meaningful support in the text of the 
Constitution, its original public meaning, structure, or 
history. Instead, the Constitution promises all Americans 
that they will never suffer double jeopardy.  I would en-
force that guarantee. 

I 
“Fear and abhorrence of governmental power to try 

people twice for the same conduct is one of the oldest ideas 
found in western civilization.”1  Throughout history, peo-
ple have worried about the vast disparity of power be-
—————— 

1 Bartkus v. Illinois, 359 U. S. 121, 151 (1959) (Black, J., dissenting). 
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tween governments and individuals, the capacity of the 
state to bring charges repeatedly until it wins the result it 
wants, and what little would be left of human liberty if 
that power remained unchecked.  To address the problem, 
the law in ancient Athens held that “[a] man could not be
tried twice for the same offense.”2  The Roman Republic
and Empire incorporated a form of double jeopardy protec-
tion in their laws.3  The Old Testament and later church 
teachings endorsed the bar against double jeopardy too.4 

And from the earliest days of the common law, courts 
recognized that to “punish a man twice over for one of-
fence” would be deeply unjust.5 

The rule against double jeopardy was firmly entrenched 
in both the American colonies and England at the time of 
our Revolution.6  And the Fifth Amendment, which prohib-
its placing a defendant “twice . . . in jeopardy of life or
limb” for “the same offence” sought to carry the traditional 
common law rule into our Constitution.7  As Joseph Story
put it, the Constitution’s prohibition against double jeop-
ardy grew from a “great privilege secured by the common
law” and meant “that a party shall not be tried a second 
time for the same offence, after he has once been convicted, 
—————— 

2 R. Bonner, Lawyers and Litigants in Ancient Athens 195 (1927). 
3 J. Sigler, Double Jeopardy: The Development of a Legal and Social

Policy 2–3 (1969); Digest of Justinian: Digest 48.2.7.2, translated in 11 
S. Scott, The Civil Law 17 (1932). 

4 See Bartkus, 359 U. S., at 152, n. 4 (Black, J., dissenting); Z. Brooke, 
The English Church and the Papacy 204–205, n. 1 (1931). 

5 1 F. Pollock & F. Maitland, The History of English Law 448 (2d ed. 
1898). 

6 See, e.g., The Massachusetts Body of Liberties of 1641, cl. 42, in The 
Colonial Laws of Massachusetts 42–43 (W. Whitmore ed. 1889); 4 W. 
Blackstone, Commentaries on the Laws of England 335–336 (5th ed.
1773) (Blackstone, Commentaries); 2 W. Hawkins, Pleas of the Crown
368 (1762) (Hawkins). 

7 Ex parte Lange, 18 Wall. 163, 170 (1874).  See also Benton v. Mary-
land, 395 U. S. 784, 795–796 (1969); F. Wharton, Criminal Law of the 
United States 147 (1846). 
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or acquitted of the offence charged, by the verdict of a jury,
and judgment has passed thereon for or against him.”8 

Given all this, it might seem that Mr. Gamble should
win this case handily. Alabama prosecuted him for violat-
ing a state law that “prohibits a convicted felon from 
possessing a pistol” and sentenced him to a year in prison.9 

But then the federal government, apparently displeased
with the sentence, charged Mr. Gamble under 18 U. S. C.
§922(g)(1) with being a felon in possession of a firearm 
based on the same facts that gave rise to the state prose-
cution. Ultimately, a federal court sentenced him to 46 
months in prison and three years of supervised release. 
Most any ordinary speaker of English would say that Mr.
Gamble was tried twice for “the same offence,” precisely
what the Fifth Amendment prohibits. Tellingly, no one 
before us doubts that if either the federal government or 
Alabama had prosecuted Mr. Gamble twice on these facts
and in this manner, it surely would have violated the
Constitution. 

So how does the government manage to evade the Fifth
Amendment’s seemingly plain command? On the govern-
ment’s account, the fact that federal and state authorities 
split up the prosecutions makes all the difference.  Though
the Double Jeopardy Clause doesn’t say anything about 
allowing “separate sovereigns” to do sequentially what 
neither may do separately, the government assures us the 
Fifth Amendment’s phrase “same offence” does this work.
Adopting the government’s argument, the Court supplies 
the following syllogism: “[A]n ‘offence’ is defined by a law,
and each law is defined by a sovereign. So where there 
are two sovereigns, there are two laws, and two ‘offences.’ ”  

—————— 
8 3 J. Story, Commentaries on the Constitution of the United States 

§1781, p. 659 (1833). 
9 Ex parte Taylor, 636 So. 2d 1246 (Ala. 1993); see Ala. Code §§13A–

11–70(2), 13A–11–72(a) (2015). 
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Ante, at 3–4. 
But the major premise of this argument—that “where

there are two laws there are ‘two offenses’ ”—is mistaken. 
We know that the Constitution is not so easily evaded and 
that two statutes can punish the same offense.10  The  
framers understood the term “offence” to mean a “trans-
gression.”11 And they understood that the same trans-
gression might be punished by two pieces of positive law: 
After all, constitutional protections were not meant to be 
flimsy things but to embody “principles that are perma-
nent, uniform, and universal.”12  As this Court explained
long ago in Blockburger v. United States, “where the same 
act or transaction constitutes a violation of two distinct 
statutory provisions, the test to be applied to determine 
whether there are two offenses or only one, is whether
each provision requires proof of a fact which the other does
not.”13  So if two laws demand proof of the same facts to 
secure a conviction, they constitute a single offense under 
our Constitution and a second trial is forbidden. And by
everyone’s admission, that is exactly what we have here:
The statute under which the federal government pro-
ceeded required it to prove no facts beyond those Alabama
needed to prove under state law to win its conviction; the 
two prosecutions were for the same offense. 

That leaves the government and the Court to rest on the
fact that distinct governmental entities, federal and state, 
enacted these identical laws.  This, we are told, is enough
to transform what everyone agrees would otherwise be the 
same offense into two different offenses.  But where is that 
distinction to be found in the Constitution’s text or origi-
—————— 

10 Whalen v. United States, 445 U. S. 684, 691–692 (1980). 
11 Dictionarium Britannicum (N. Bailey ed. 1730); see also N. Web-

ster, An American Dictionary of the English Language (1828) (defining
an “offense” as including “[a]ny transgression of law, divine or human”). 

12 4 Blackstone, Commentaries 3. 
13 284 U. S. 299, 304 (1932). 

https://offense.10
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nal public understanding?  We know that the framers 
didn’t conceive of the term “same offence” in some tech-
nical way as referring only to the same statute. And if 
double jeopardy prevents one government from prosecut-
ing a defendant multiple times for the same offense under 
the banner of separate statutory labels, on what account 
can it make a difference when many governments collec-
tively seek to do the same thing?

The government identifies no evidence suggesting that 
the framers understood the term “same offence” to bear 
such a lawyerly sovereign-specific meaning.  Meanwhile, 
Blackstone’s Commentaries explained how “Roman law,”
“Athens,” “the Jewish republic,” and “English Law” ad-
dressed the singular “offence of homicide,” and how the 
Roman, Gothic, and ancient Saxon law approached the
singular “offence of arson.”14  Other treatises of the period 
contain similar taxonomies of “offences” that are not 
sovereign-specific.15  Members of the Continental Con-
gress, too, used the word “offence” in this same way.  In 
1786, a congressional committee endorsed federal control 
over import duties because otherwise “thirteen separate 
authorities” might “ordain various penalties for the same 
offence.”16  In 1778, the Continental Congress passed a
resolution declaring that a person should not be tried in 
state court “for the same offense, for which he had previ-
ous thereto been tried by a Court Martial.”17 And in 1785, 
the Continental Congress considered an ordinance declar-
ing that a defendant could “plead a formal Acquital on a 
Trial” in a maritime court “for the same supposed Offences, 

—————— 
14 4 Blackstone, Commentaries 176–187, 222. 
15 See, e.g., 2 J. Bishop, Commentaries on the Criminal Law §§90–120 

(5th ed. 1872) (discussing the singular offense of “burglary” by reference 
to the “common law,” English law, and the laws of multiple States). 

16 30 Journals of the Continental Congress 440 (J. Fitzpatrick ed. 
1934). 

17 10 id., at 72 (W. Ford ed. 1908). 

https://sovereign-specific.15
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in a similar Court in one of the other United States.”18  In 
all of these examples, early legislators—including many of
the same people who would vote to add the Fifth Amend-
ment to the Bill of Rights just a few years later—
recognized that transgressions of state and federal law 
could constitute the “same offence.” 

The history of the Double Jeopardy Clause itself sup-
plies more evidence yet. The original draft prohibited
“more than one trial or one punishment for the same 
offence.”19  One representative then proposed adding the 
words “by any law of the United States” after “same of-
fence.”20  That proposal clearly would have codified the 
government’s sovereign-specific view of the Clause’s oper-
ation. Yet, Congress proceeded to reject it. 

Viewed from the perspective of an ordinary reader of the
Fifth Amendment, whether at the time of its adoption or
in our own time, none of this can come as a surprise.
Imagine trying to explain the Court’s separate sovereigns 
rule to a criminal defendant, then or now.  Yes, you were 
sentenced to state prison for being a felon in possession of 
a firearm. And don’t worry—the State can’t prosecute you 
again. But a federal prosecutor can send you to prison
again for exactly the same thing.  What’s more, that federal 
prosecutor may work hand-in-hand with the same state
prosecutor who already went after you.  They can share
evidence and discuss what worked and what didn’t the 
first time around.  And the federal prosecutor can pursue 
you even if you were acquitted in the state case.  None of 
that offends the Constitution’s plain words protecting a 
person from being placed “twice . . . in jeopardy of life or 
limb” for “the same offence.” Really? 

—————— 
18 29 id., at 803 (J. Fitzpatrick ed. 1933). 
19 1 Annals of Cong. 753 (1789). 
20 Ibid. 
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II 
Without meaningful support in the text of the Double

Jeopardy Clause, the government insists that the separate 
sovereigns exception is at least compelled by the structure
of our Constitution. On its view, adopted by the Court
today, allowing the federal and state governments to
punish the same defendant for the same conduct “honors 
the substantive differences between the interests that two 
sovereigns can have” in our federal system. Ante, at 5. 

But this argument errs from the outset. The Court 
seems to assume that sovereignty in this country belongs 
to the state and federal governments, much as it once 
belonged to the King of England.  But as Chief Justice 
Marshall explained, “[t]he government of the Union . . . is 
emphatically, and truly, a government of the people,” and 
all sovereignty “emanates from them.”21  Alexander Ham-
ilton put the point this way: “[T]he national and State
systems are to be regarded” not as different sovereigns
foreign to one another but “as ONE WHOLE.”22  Under  
our Constitution, the federal and state governments are 
but two expressions of a single and sovereign people.

This principle resonates throughout our history and law.
State courts that refused to entertain federal causes of 
action found little sympathy when attempting the very
separate sovereigns theory underlying today’s decision.23 

In time, too, it became clear that federal courts may decide
state-law issues, and state courts may decide federal 
questions.24  Even in the criminal context, this Court has 
upheld removal of some state criminal actions to federal 
court.25  And any remaining doubt about whether the 

—————— 
21 McCulloch v. Maryland, 4 Wheat. 316, 404–405 (1819). 
22 The Federalist No. 82, p. 494 (C. Rossiter ed. 1961). 
23 See Testa v. Katt, 330 U. S. 386 (1947). 
24 Claflin v. Houseman, 93 U. S. 130 (1876). 
25 See Tennessee v. Davis, 100 U. S. 257 (1880). 

https://court.25
https://questions.24
https://decision.23
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States and the federal government are truly separate 
sovereigns was ultimately “resolved by war.”26 

From its mistaken premise, the Court continues to the 
flawed conclusion that the federal and state governments
can successively prosecute the same person for the same
offense. This turns the point of our federal experiment on
its head. When the “ONE WHOLE” people of the United 
States assigned different aspects of their sovereign power
to the federal and state governments, they sought not to 
multiply governmental power but to limit it. As this Court 
has explained, “[b]y denying any one government complete 
jurisdiction over all the concerns of public life, federalism 
protects the liberty of the individual from arbitrary power.”27 

Yet today’s Court invokes federalism not to protect indi-
vidual liberty but to threaten it, allowing two governments
to achieve together an objective denied to each. The Court 
brushes this concern aside because “the powers of the
Federal Government and the States often overlap,” which
“often results in two layers of regulation.” Ante, at 10. 
But the Court’s examples—taxation, alcohol, and mari- 

—————— 
26 Testa, 330 U. S., at 390. The Court tries to make the most of 

McCulloch, pointing out that Chief Justice Marshall distinguished 
between “ ‘the people of a State’ ” and “ ‘the people of all the States.’ ”  
Ante, at 9.  But of course our federal republic is composed of separate 
governments.  My point is that the federal and state governments 
ultimately derive their sovereignty from one and the same source; they 
are not truly “separate” in the manner of, say, the governments of
England and Portugal.  The American people “ ‘split the atom of sover-
eignty,’ ” ante, at 9, to set two levels of government against each other,
not to set both against the people.  McCulloch is consistent with that 
understanding.  In holding that the States could not tax the national 
bank, McCulloch sought to ensure that the national and state govern-
ments remained each in its proper sphere; it did not hold that the two 
governments could work in concert to abridge the people’s liberty in a
way that neither could on its own. 

27 Bond v. United States, 564 U. S. 211, 222 (2011); see also New York 
v. United States, 505 U. S. 144, 181 (1992); Alden v. Maine, 527 U. S. 
706, 758 (1999); The Federalist No. 51. 
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juana—involve areas that the federal and state governments
each may regulate separately under the Constitution as
interpreted by this Court.  That is miles away from the 
separate sovereigns exception, which allows the federal 
and state governments to accomplish together what nei-
ther may do separately consistent with the Constitution’s 
commands. As Justice Black understood, the Court’s view 
today “misuse[s] and desecrat[es] . . . the concept” of fed-
eralism.28  For “it is just as much an affront to . . . human 
freedom for a man to be punished twice for the same 
offense” by two parts of the people’s government “as it 
would be for one . . . to throw him in prison twice for the 
offense.”29 

III 
A 

If the Constitution’s text and structure do not supply
persuasive support for the government’s position, what 
about a more thorough exploration of the common law
from which the Fifth Amendment was drawn? 

By 1791 when the Fifth Amendment was adopted, an
array of common law authorities suggested that a prosecu-
tion in any court, so long as the court had jurisdiction over 
the offense, was enough to bar future reprosecution in
another court. Blackstone, for example, reported that an 
acquittal “before any court having competent jurisdiction 
of the offence” could be pleaded “in bar of any subsequent 
accusation for the same crime.”30  For support, Blackstone 
pointed to Beak v. Tyrhwhit,31 a 1688 case in which the 
reporter described an acquittal in a foreign country fol-
lowed by an attempted second prosecution in England that 
the court held impermissible. Another treatise by William 

—————— 
28 Bartkus, 359 U. S., at 155 (dissenting opinion). 
29 Abbate v. United States, 359 U. S. 187, 203 (1959) (same). 
30 4 Blackstone, Commentaries 335, and n. j. 
31 3 Mod. 194, 87 Eng. Rep. 124 (K. B.). 

https://eralism.28
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Hawkins likewise considered it “settled” as early as 1716
“[t]hat an Acquittal in any Court whatsoever, which has a 
Jurisdiction of the Cause, is as good a Bar of any subse-
quent Prosecution for the same Crime.”32 

What these authorities suggest many more confirm.
Henry Bathurst’s 1761 treatise on evidence taught that “a 
final Determination in a Court having competent Jurisdic-
tion is conclusive in all Courts of concurrent Jurisdic-
tion.”33  Nor was this merely a rule about the competency
of evidence, as the next sentence reveals: “If A. having
killed a Person in Spain was there prosecuted, tried, and
acquitted, and afterwards was indicted here [in England],
he might plead the Acquittal in Spain in Bar.”34  Francis 
Buller’s 1772 treatise repeated the same rule, articulating
it the same way.35  And to illustrate their point, both
treatises cited the 1678 English case of King v. 
Hutchinson. Although no surviving written report of 
Hutchinson remains, several early common law cases— 

36 37including Beak v. Thyrwhit, Burrows v. Jemino,  and 
King v. Roche38—described its holding in exactly the same
way the treatise writers did: All agreed that it barred the 
retrial in England of a defendant previously tried for 
murder in Spain or Portugal. 

When they envisioned the relationship between the
national government and the States under the new Con-
stitution, the framers sometimes referenced by way of
comparison the relationship between Wales, Scotland, and 
—————— 

32 2 Hawkins §10, at 372 (emphasis added). 
33 H. Bathurst, Theory of Evidence 39. 
34 Ibid. 
35 F. Buller, An Introduction to the Law Relative to Trials at Nisi 

Prius 241. 
36 3 Mod. 194, 87 Eng. Rep. 124, sub nom. Beake v. Tyrrell, 1 Show. K. 

B. 6, 89 Eng. Rep. 411, sub nom. Beake v. Tirrell, Comb. 120, 90 Eng. 
Rep. 379. 

37 2 Str. 733, 93 Eng. Rep. 815 (K. B. 1726) 
38 1 Leach 134, 168 Eng. Rep. 169 (K. B. 1775). 
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England.39 And prosecutions in one of these places pretty
plainly barred subsequent prosecutions for the same 
offense in the others.  So, for example, treatises explained 
that “an Acquittal of Murder at a Grand Sessions in 
Wales, may be pleaded to an Indictment for the same 
Murder in England. For the Rule is, That a Man’s Life 
shall not be brought into Danger for the same Offence 
more than once.”40  Indeed, when an English county in-
dicted a defendant “for a murder committed . . . in Wales,” 
it was barred from proceeding when the court learned that
the defendant had already been tried and acquitted “of the
same offence” in Wales.41 

Against this uniform body of common law weighs Gage 
v. Bulkeley—a civil, not criminal, case from 1744 that 
suggested Hutchinson had held only that the English
courts lacked jurisdiction to try a defendant for an offense 
committed in Portugal.  Because “the murder was commit-
ted in Portugal,” Gage argued, “the Court of King’s Bench 
could not indict him, and there was no method of trying
him but upon a special commission.”42  But no one else— 
not the treatise writers or the other English cases that
favorably cited Hutchinson—adopted Gage’s restrictive 
reading of that precedent.

In the end, then, it’s hard to see how anyone consulting
the common law in 1791 could have avoided this conclu-
sion: While the issue may not have arisen often, the great 
weight of authority indicated that successive prosecutions
by different sovereigns—even sovereigns as foreign to each 

—————— 
39 See, e.g., A. Amar, America’s Constitution: A Biography 45 (2005); 

The Federalist No. 5, pp. 50–51; The Federalist No. 17; Jay, An Address
to the People of the State of New York, in Pamphlets on the Constitu-
tion of the United States 84 (P. Ford ed. 1788). 

40 2 Hawkins §10, at 372. 
41 King v. Thomas, 1 Lev. 118, 83 Eng. Rep. 326 (K. B. 1664). 
42 Gage v. Bulkeley, Ridg. t. H. 263, 270–271, 27 Eng. Rep. 824, 827. 

(1794). 

https://Wales.41
https://England.39
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other as England and Portugal—were out of bounds.  And 
anyone familiar with the American federal system likely 
would have thought the rule applied with even greater 
force to successive prosecutions by the United States and a
constituent State, given that both governments derive
their sovereignty from the American people.

Unable to summon any useful preratification common
law sources of its own, the government is left to nitpick
those that undermine its position.  For example, the Court 
dismisses Beak because “Hutchinson is discussed only in 
the defendant’s argument in that case, not the court’s 
response.” Ante, at 16.  But the Beak court did not reject 
the Hutchinson argument, and counsel’s use of the case 
sheds light on how 17th- and 18th-century lawyers under-
stood the double jeopardy bar.  The Court likewise derides 
King v. Thomas as “totally irrelevant” because in the 17th 
century, Wales and England shared the same laws.  But 
our federal and state governments share the same funda-
mental law and source of authority, and the Wales exam-
ple is at least somewhat analogous to our federal system.43 

Finally, the Court complains that Roche’s footnote citing 
Hutchinson was added only in 1800, after the Fifth 
Amendment’s ratification.  Ante, at 16.  But that is hardly 
a point for the government, because even so it provides an 
example of a later reporter attempting to describe the pre-
existing state of the law; nor, as it turns out, was the 
footnote even essential to the Roche court’s original analy-
sis and conclusion reached in 1775, well before the Fifth 
Amendment’s ratification.44  And among all these com-

—————— 
43 Indeed, though England ruled Wales at the time, a contemporane-

ous lawyer might have thought that Wales’ authority to prosecute a
defendant derived at least in part from its earlier status as “an absolute
and undependent Kingdom” rather than purely from authority delegated 
by England.  1 Keb. 663, 83 Eng. Rep. 1172 (K. B. 1663); see United 
States v. Lara, 541 U. S. 193, 210 (2004). 

44 Indeed, everything that matters was contained in the 1775 version 

https://ratification.44
https://system.43
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plaints, we should not lose the forest for the trees. The 
Court’s attempts to explain away so many uncomfortable
authorities are lengthy, detailed, even herculean. But in 
the end, neither it nor the government has mustered a 
single preratification common law authority approving a 
case of successive prosecutions by separate sovereigns for
the same offense. 

B 
What we know about the common law before the Fifth 

Amendment’s ratification in 1791 finds further confirma-
tion in how later legal thinkers in both England and
America described the rule they had inherited.

Start with England.  As it turns out, “it would have been 
difficult to have made more than the most cursory exami-
nation of nineteenth century or later English treatises or 
digests without encountering” the Hutchinson rule.45  In  
1802, a British treatise explained that “an acquittal on a 
criminal charge in a foreign country may be pleaded in bar 
of an indictment for the same offence in England.”46  Three 

—————— 

of the Roche case report.  Roche was indicted in England for a murder 
committed in South Africa.  “To this indictment Captain Roche pleaded 
Autrefois acquit.” Roche, 1 Leach 134, 168 Eng. Rep. 169.  In response, 
the prosecution asked the court to charge the jury both with “this issue 
[the plea of autrefois acquit], and that of Not guilty.”  Ibid. The court 
rejected that proposal, reasoning that “if the first finding was for the 
prisoner, they could not go to the second, because that finding would be
a bar.”  Ibid. Far from saying “absolutely nothing” about double jeop-
ardy, ante, at 16, Roche is a serious problem for the government be-
cause it explicitly recognizes that a successful plea of autrefois acquit, 
even one based on a foreign conviction, would bar a prosecution in 
England.  But the Court ignores this, focusing instead on the missing 
explanatory citation to Hutchinson that was, in any event, added  
shortly thereafter. 

45 Grant, Successive Prosecutions by State and Nation: Common Law 
and British Empire Comparisons, 4 UCLA L. Rev. 1, 9–11 (1956) 
(footnotes omitted). 

46 2 L. MacNally, Rules of Evidence on Pleas of the Crown 428 (1802); 
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decades later, another treatise observed (citing 
Hutchinson) that “[a]n acquittal by a competent jurisdic-
tion abroad is a bar to an indictment for the same offence 
before any other tribunal.”47  In 1846, the Scottish High
Court of Justiciary declared that “[i]f a man has been tried 
for theft in England, we would not try him again here.”48 

Twentieth century treatises recited the same rule.49  In  
1931, the American Law Institute stated that “[i]f a person
has been acquitted in a court of competent jurisdiction for
an offense in another country he may not be tried for the 
same offense again in an English Court.”50  And in 1971, 
an English judge explained that the bar on “double jeop-
ardy . . . has always applied whether the previous convic-
tion or acquittal based on the same facts was by an Eng-
lish court or by a foreign court.”51  The Court today asks us 
to assume that all these legal authorities misunderstood 
the common law’s ancient rule. I would not. 
—————— 

see also 1 T. Starkie, Criminal Pleading 300–301, n. h (1814); 1 J. 
Chitty, Criminal Law 458 (2d ed. 1816). 

47 J. Archbold, Pleading and Evidence in Criminal Cases 89 (5th ed. 
1834).  Many more authorities are to the same effect.  See, e.g., 1 Encyc. 
of the Laws of England, Autrefois aquit, 424–425 (A. Renton ed. 1897); 
2 J. Gabbett, Criminal Law 334 (1843); 2 E. Deacon, Digest of the 
Criminal Law of England 931 (1831); R. Matthews, Digest of Criminal
Law 26 (1833); H. Nelson, Private International Law 368, n. y (1889); 1 
W. Russell, Crimes and Indictable Misdemeanors 471–472 (2d ed. 
1826); H. Woolrych, Criminal Law 129 (1862); 2 M. Hale, Pleas of the 
Crown 255 (1st Am. ed., S. Emlyn ed. 1847); H. Smith, Roscoe on the 
Law of Evidence 199 (8th ed. 1874). 

48 Her Majesty’s Advocate v. MacGregor, (1846) Ark. 49, 60. 
49 A. Gibb, International Law of Jurisdiction in England and Scotland

285–286 (1926); A. Gibson & A. Weldon, Criminal and Magisterial Law
225 (7th ed. 1919); S. Harris, Criminal Law 377 (9th ed. 1901); C.
Kenny, Outlines of Criminal Law 469 (10th ed. 1920); H. Cohen, Roscoe
on the Law of Evidence 172 (13th ed. 1908). 

50 ALI, Administration of Criminal Law §16, p. 129 (Proposed Final
Draft, Mar. 18, 1935). 

51 Regina v. Treacy, [1971] A. C. 537, 562, 2 W. L. R. 112, 125 (opinion 
of Diplock, L. J.) (citing Roche, 1 Leach 134, 168 Eng. Rep. 169). 



   
 

  

 

 
 

 

 

  
 

 
 
 

 
  
 

   
  

  
 
 

 

 

  
 

 

  

15 Cite as: 587 U. S. ____ (2019) 

GORSUCH, J., dissenting 

Even more pertinently, consider how 18th-century 
Americans understood the double jeopardy provision they 
had adopted. The legal treatises an American lawyer
practicing between the founding and the Civil War might
have consulted uniformly recited the Hutchinson rule as 
black letter law. Chancellor Kent wrote that “the plea of 
autrefois acquit, resting on a prosecution [in] any civilized 
state, would be a good plea in any other civilized state.”52 

Thomas Sergeant explained that “[w]here the jurisdiction
of the United States court and of a state Court is concur-
rent, the sentence of either court, whether of conviction or 
acquittal, may be pleaded in bar to a prosecution in the
other.”53  William Rawle echoed that conclusion in virtually
identical words.54  Indeed, one early commentator wrote
that a “principal reason” for the Double Jeopardy Clause 
was to prevent successive state and federal prosecutions,
which he considered to be against “[n]atural justice.”55 

Nor did these treatises purport to invent a new rule; they
claimed only to recite the traditional one. 

This Court’s early decisions reflected the same principle.
In Houston v. Moore, a Pennsylvania court-martial tried a
member of the state militia for desertion under an “act of 
the legislature of Pennsylvania.”56 The defendant objected
that the state court-martial lacked jurisdiction because
federal law criminalized the same conduct and prosecuting
him in the state court could thus expose him to double
jeopardy.  In an opinion by Justice Washington, the Court 
disagreed and allowed the prosecution, but reassured the
defendant that “if the jurisdiction of the two Courts be 
concurrent, the sentence of either Court, either of convic-
—————— 

52 1 Commentaries on American Law 176 (1826). 
53 Constitutional Law 278 (1830). 
54 View of the Constitution 191 (1825). 
55 J. Bayard, Brief Exposition of the Constitution of the United States 

150–151 (1845). 
56 5 Wheat. 1, 12 (1820). 

https://words.54
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tion or acquittal, might be [later] pleaded in bar of the 
prosecution before the other.”57  In dissent, Justice Story 
thought the state court lacked jurisdiction because other-
wise the defendant would be “liable to be twice tried and 
punished for the same offence, against the manifest intent
of the act of Congress, the principles of the common law,
and the genius of our free government.”58  But notice the 
point of agreement between majority and dissent: Both 
acknowledged that a second prosecution for the same
underlying offense would be prohibited even if brought by 
a separate government.59 

Another case decided the same year also reflected the 
Hutchinson rule. In United States v. Furlong, one British 
subject killed another on the high seas, and the killer was
indicted in an American federal court for robbery and 
murder. This Court unanimously held that “[r]obbery on
the seas is considered as an offence within the criminal 
jurisdiction of all nations” that can therefore be “punished 
by all,” and there can be “no doubt that the plea of autre 
fois acquit [double jeopardy] would be good in any civilized 
State, though resting on a prosecution instituted in the 
Courts of any other civilized State.”60 

—————— 
57 Id., at 31. 
58 Id., at 72. 
59 The Court insists that Houston involved an unusual state statute 

that “imposed state sanctions for violation of a federal criminal law.” 
Ante, at 23. But so what?  Everyone involved in Houston agreed that 
the defendant had been tried by a Pennsylvania court, under a Penn-
sylvania statute, passed by the Pennsylvania Legislature.  And though 
there were separate sovereigns with separate laws, everyone agreed
there was only one offense. 

60 5 Wheat. 184, 197 (1820).  To be sure, Furlong proceeded to indi-
cate that an acquittal for murder in an American court would not have 
prohibited a later prosecution in a British court in this case. But that 
was only because the British courts would not have recognized the 
jurisdiction of an American court to try a murder committed by a 
British subject on the high seas.  Furlong’s discussion is therefore 
perfectly consistent with the Hutchinson principle—a rule that applied 

https://government.59
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A number of early state cases followed the same rule. 
Indeed, the Court today acknowledges that Massachu-
setts, Michigan, and Vermont all followed Hutchinson. 
Ante, at 22.61  The Court agrees that South Carolina did 
too,62 but it believes that a later South Carolina case 
might have deviated from the Hutchinson rule. That 
decision, however, contains at best only “an inconclusive
discussion coming from a State whose highest court had 
previously stated unequivocally that a bar against double 
prosecutions would exist.”63 

In the face of so much contrary authority, the Court 
winds up leaning heavily on a single 1794 North Carolina 
Superior Court decision, State v. Brown.  But the Court’s 
choice here is revealing. True, Brown said that a verdict 
in North Carolina would not be “pleadable in bar to an
indictment preferred against [the defendant] in the Terri-
tory South of the Ohio.”64  But the Court leaves out what 
happened next. Brown went on to reject concurrent juris-
diction because trying the defendant “according to the 
several laws of each State” could result in him being
“cropped in one, branded and whipped in another, impris-
oned in a third, and hanged in a fourth; and all for one and 
the same offence.”65  The North Carolina court viewed that 
result as “against natural justice” and “therefore [could] 
not believe it to be law.”66  So it is that the principal sup-
port the Court cites for its position is a state case that both 
—————— 

only when both courts had “competent jurisdiction of the offence” and
could actually place the defendant in jeopardy.  See 4 Blackstone, 
Commentaries 365. 

61 Citing Commonwealth v. Fuller, 49 Mass. 313, 318 (1844); Harlan 
v. People, 1 Doug. 207, 212 (Mich. 1843); State v. Randall, 2 Aik. 89 (Vt.
1827). 

62 State v. Antonio, 7 S. C. L. 776 (1816). 
63 Bartkus, 359 U. S., at 158–159 (Black, J., dissenting). 
64 2 N. C. 100, 101. 
65 Ibid. (emphasis added). 
66 Ibid. 
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(1) regarded transgressions of the laws of a State and a
U. S. territory as the “same offence,” and (2) expressed 
aversion at the thought of both jurisdictions punishing the
defendant for that singular offense.67 

IV 
With the text, principles of federalism, and history now 

arrayed against it, the government is left to suggest that  
we should retain the separate sovereigns exception under
the doctrine of stare decisis. But if that’s the real basis for 
today’s result, let’s at least acknowledge this: By all ap-
pearances, the Constitution as originally adopted and
understood did not allow successive state and federal 
prosecutions for the same offense, yet the government
wants this Court to tolerate the practice anyway. 

Stare decisis has many virtues, but when it comes to 
enforcing the Constitution this Court must take (and
always has taken) special care in the doctrine’s applica-
tion. After all, judges swear to protect and defend the 
Constitution, not to protect what it prohibits. And while 
we rightly pay heed to the considered views of those who 
have come before us, especially in close cases, stare decisis 
isn’t supposed to be “the art of being methodically ignorant
of what everyone knows.”68  Indeed, blind obedience to 
stare decisis would leave this Court still abiding grotesque
errors like Dred Scott v. Sandford,69 Plessy v. Ferguson,70 

—————— 
67 Perhaps the only early state-law discussion that truly supports the 

Court’s position is dicta in an 1834 Virginia decision.  Hendrick v. 
Commonwealth, 32 Va. 707.  Yet even that support proves threadbare 
in the end, given that “the highest court of the same State later ex-
pressed the view that such double trials would virtually never occur in 
our country.” Bartkus, 359 U. S., at 159 (Black, J., dissenting) (citing 
Jett v. Commonwealth, 59 Va. 933, 947, 959 (1867)). 

68 R. Cross & J. Harris, Precedent in English Law, intro. comment
(4th ed. 1991) (attributing the aphorism to Jeremy Bentham). 

69 19 How. 393 (1857). 
70 163 U. S. 537 (1896). 

https://offense.67
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and Korematsu v. United States.71  As Justice Brandeis 
explained, “in cases involving the Federal Constitution, 
where correction through legislative action is practically 
impossible, this Court has often overruled its earlier deci-
sions.  The Court bows to the lessons of experience and the 
force of better reasoning, recognizing that the process of
trial and error, so fruitful in the physical sciences, is ap-
propriate also in the judicial function.”72 

For all these reasons, while stare decisis warrants re-
spect, it has never been “ ‘an inexorable command,’ ”73 and 
it is “at its weakest when we interpret the Constitution.”74 

In deciding whether one of our cases should be retained or 
overruled, this Court has traditionally considered “the
quality of the decision’s reasoning; its consistency with
related decisions; legal developments since the decision; 
and reliance on the decision.”75  Each of these factors, I 
believe, suggests we should reject the separate sovereigns
exception.

Take the “quality of [the] reasoning.”76  The first cases to 
suggest that successive prosecutions by state and federal
authorities might be permissible did not seek to address
the original meaning of the word “offence,” the troubling
federalism implications of the exception, or the relevant 
historical sources. Between 1847 and 1850, the Court 
decided a pair of cases, United States v. Marigold77 and 
Fox v. Ohio.78  While addressing other matters in those 
decisions, the Court offered passing approval to the possi-
—————— 

71 323 U. S. 214 (1944). 
72 Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 406–408 (1932)

(dissenting opinion) (footnotes omitted). 
73 Pearson v. Callahan, 555 U. S. 223, 233 (2009). 
74 Agostini v. Felton, 521 U. S. 203, 235 (1997). 
75 Franchise Tax Bd. of Cal. v. Hyatt, ante, at ___ (slip op., at 17). 
76 Janus v. State, County, and Municipal Employees, 585 U. S. ___, 

___ (2018) (slip op., at 35). 
77 9 How. 560 (1850). 
78 5 How. 410 (1847). 

https://States.71
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bility of successive state and federal prosecutions, but did 
so without analysis and without actually upholding a
successive conviction. Indeed, in place of a careful consti-
tutional analysis, the Fox Court merely offered its judg-
ment that “the benignant spirit” of prosecutors could be
relied on to protect individuals from too many repetitive
prosecutions.79  We do not normally give precedential 
effect to such stray commentary.

Perhaps the first real roots of the separate sovereigns
exception can be traced to this Court’s 1852 decision in 
Moore v. Illinois.80  As it did five years later and more
notoriously in Dred Scott,81 the Court in Moore did vio-
lence to the Constitution in the name of protecting slavery 
and slaveowners. In Dred Scott the Court held that the 
Due Process Clause prevented Congress from prohibiting
slavery in the territories, though of course the Clause did
nothing of the sort.82  And in  Moore the Court upheld a
state fugitive slave law that it judged important because 
the States supposedly needed “to protect themselves
against the influx either of liberated or fugitive slaves, and
to repel from their soil a population likely to become bur-
densome and injurious, either as paupers or criminals.”83 

The defendant, who had harbored a fugitive slave, objected
that upholding the state law could potentially expose him
to double prosecutions by the state and federal govern-
ments. The Court rejected that argument, reasoning
simply that such double punishment could be consistent
with the Constitution if the defendant had violated both 
state and federal law.84  Yet notably, even here, the Court
did not actually approve a successive prosecution. 
—————— 

79 Id., at 435. 
80 14 How. 13. 
81 19 How. 393. 
82 Id., at 450. 
83 Moore, 14 How., at 18. 
84 Id., at 16. 

https://Illinois.80
https://prosecutions.79
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Nor did the trajectory of the separate sovereigns excep-
tion improve much from there. The first time the Court 
actually approved an “instance of double prosecution [and] 
failed to find some remedy . . . to avoid it” didn’t arrive 
until 1922.85  In that case,  United States v. Lanza,86 the 
federal government prosecuted the defendants for manu-
facturing, transporting, and possessing alcohol in violation 
of the National Prohibition Act.  The defendants argued
that they had already been prosecuted by the State of 
Washington for the same offense.  But, notably, the de-
fendants did not directly question the permissibility of 
successive prosecutions for the same offense under state
and federal law.  Instead, the defendants argued that both
of the laws under which they were punished really derived 
from the “same sovereign:” the national government, by
way of the Eighteenth Amendment that authorized Prohi-
bition. After rejecting that argument as an “erroneous 
view of the matter,” the Court proceeded on, perhaps 
unnecessarily, to offer its view that “an act denounced as a
crime by both national and state sovereignties is an of-
fense against the peace and dignity of both and may be
punished by each.”87  Given that the Court was not asked 
directly to consider the propriety of successive prosecu-
tions under separate state and federal laws for the same
offense, it is perhaps unsurprising the Court did not con-
sult the original meaning of the Double Jeopardy Clause 
or consult virtually any of the relevant historical sources 
before offering its dictum. 

It matters, too, that these cases “were decided by the
narrowest of margins, over spirited dissents challenging 
the basic underpinnings of those decisions.”88  In  Moore, 
—————— 

85 Grant, The Lanza Rule of Successive Prosecutions, 32 Colum. L. 
Rev. 1309, 1311 (1932). 

86 260 U. S. 377 (1922). 
87 Id., at 381, 382. 
88 Payne v. Tennessee, 501 U. S. 808, 828–829 (1991). 
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Justice McLean wrote that although “the Federal and
State Governments emanate from different sovereignties,” 
they “operate upon the same people, and should have the
same end in view.”89  He “deeply regret[ted] that our gov-
ernment should be an exception to a great principle of
action, sanctioned by humanity and justice.”90 Bartkus 
and Abbate, cases decided in the 1950s that more clearly 
approved the separate sovereigns exception, were decided
only by 5-to-4 and 6-to-3 margins, and Justice Black’s
eloquent dissents in those cases have triggered an ava-
lanche of persuasive academic support.91 

What is more, the “underpinnings” of the separate
sovereigns exception have been “erode[d] by subsequent
decisions of this Court.”92  When this Court decided Moore, 
Lanza, Bartkus, and Abbate, the Double Jeopardy Clause 
applied only to the federal government under this Court’s 
decision in Palko v. Connecticut.93  In those days, one
might have thought, the separate sovereigns exception at 
least served to level the playing field between the federal
government and the States: If a State could retry a de-
fendant after a federal trial, then the federal government
ought to be able to retry a defendant after a state trial.
But in time the Court overruled Palko and held that the 
Double Jeopardy Clause does apply to the States—and, 

—————— 
89 14 How., at 22 (dissenting opinion). 
90 Ibid. 
91 See, e.g., Cassell, The Rodney King Trials and the Double Jeopardy 

Clause: Some Observations on Original Meaning and the ACLU’s
Schizophrenic Views of the Dual Sovereign Doctrine, 41 UCLA L. Rev.
693, 708–720 (1994); Braun, Praying to False Sovereigns: The Rule 
Permitting Successive Prosecutions in the Age of Cooperative Federal-
ism, 20 Am. J. Crim. L. 1 (1992); Amar & Marcus, Double Jeopardy
Law After Rodney King, 95 Colum. L. Rev. 1, 6–15 (1995); King, The 
Problem of Double Jeopardy in Successive Federal-State Prosecutions: 
A Fifth Amendment Solution, 31 Stan. L. Rev. 477 (1979). 

92 United States v. Gaudin, 515 U. S. 506, 521 (1995). 
93 302 U. S. 319, 328–329 (1937). 

https://Connecticut.93
https://support.91
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with that, a premise once thought important to the excep-
tion fell away.94 

Nor has only the law changed; the world has too. And 
when “far-reaching systemic and structural changes” 
make an “earlier error all the more egregious and harm-
ful,” stare decisis can lose its force.95  In the era when the 
separate sovereigns exception first emerged, the federal 
criminal code was new, thin, modest, and restrained. 
Today, it can make none of those of boasts. Some suggest
that “the federal government has [now] duplicated vir-
tually every major state crime.”96  Others estimate that the 
U. S. Code contains more than 4,500 criminal statutes, not 
even counting the hundreds of thousands of federal regu-
lations that can trigger criminal penalties.97 Still others 
suggest that “ ‘[t]here is no one in the United States over 
the age of 18 who cannot be indicted for some federal
crime.’ ”98  If long ago the Court could have thought “the
benignant spirit” of prosecutors rather than unwavering 
enforcement of the Constitution sufficient protection
against the threat of double prosecutions, it’s unclear how 
we still might.

That leaves reliance. But the only people who have
relied on the separate sovereigns exception are prosecu-
tors who have sought to double-prosecute and double-

—————— 
94 Benton, 395 U. S., at 794. 
95 South Dakota v. Wayfair, Inc., 585 U. S. ___, ___ (2018) (slip op., at

18) (internal quotation marks omitted). 
96 E. Meese, Big Brother on the Beat: The Expanding Federalization 

of Crime, 1 Texas L. Rev. L. & Pol’y 1, 22 (1997). 
97 See Wilson, That Justice Shall Be Done, 36 No. Ill. L. Rev. 111, 121 

(2015). 
98 Clark & Joukov, Criminalization of America, 76 Ala. L. 225 (2015). 

See also Larkin, Public Choice Theory and Overcriminalization, 36 
Harv. J. L. Pub. Pol’y 715, 726 (2013) (“There are so many federal 
criminal laws that no one, including the Justice Department, the 
principal federal law enforcement agency, knows the actual number of 
crimes”). 

https://penalties.97
https://force.95
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punish. And this Court has long rejected the idea that 
“law enforcement reliance interests outweig[h] the interest
in protecting individual constitutional rights so as to 
warrant fidelity to an unjustifiable rule.”99  Instead, “[i]f it
is clear that a practice is unlawful, individuals’ interest in
its discontinuance clearly outweighs any law enforcement
‘entitlement’ to its persistence.”100  That is the case here. 

The Court today disregards these lessons. It worries 
that overturning the separate sovereigns rule could un-
dermine the reliance interests of prosecutors in transna-
tional cases who might be prohibited from trying individu-
als already acquitted by a foreign court. Ante, at 7. Yet 
even on its own terms, this argument is unpersuasive. 
The government has not even attempted to quantify the 
scope of the alleged “problem,” and perhaps for good rea-
son. Domestic prosecutors regularly coordinate with their 
foreign counterparts when pursuing transnational crimi-
nals, so they can often choose the most favorable forum for
their mutual efforts.  And because Blockburger requires an
identity of elements before the double jeopardy bar can 
take hold, domestic prosecutors, armed with their own 
abundant criminal codes, will often be able to find new 
offenses to charge if they are unsatisfied with outcomes
elsewhere. 

* * * 
Enforcing the Constitution always bears its costs.  But 

when the people adopted the Constitution and its Bill of 
Rights, they thought the liberties promised there worth 
the costs. It is not for this Court to reassess this judgment 
to make the prosecutor’s job easier. Nor is there any
doubt that the benefits the framers saw in prohibiting
double prosecutions remain real, and maybe more vital 

—————— 
99 Arizona v. Gant, 556 U. S. 332, 350 (2009). 
100 Id., at 349. 
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than ever, today. When governments may unleash all
their might in multiple prosecutions against an individual, 
exhausting themselves only when those who hold the reins 
of power are content with the result, it is “the poor and the
weak,”101 and the unpopular and controversial, who suffer 
first—and there is nothing to stop them from being the 
last. The separate sovereigns exception was wrong when
it was invented, and it remains wrong today.

I respectfully dissent. 

—————— 
101 Bartkus, 359 U. S., at 163 (Black, J., dissenting). 
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FRANCHISE TAX BOARD OF CALIFORNIA v. HYATT 

CERTIORARI TO THE SUPREME COURT OF NEVADA 
No. 17–1299. Argued January 9, 2019—Decided May 13, 2019 

Respondent Hyatt sued petitioner Franchise Tax Board of California 
(Board) in Nevada state court for alleged torts committed during a 
tax audit.  The Nevada Supreme Court rejected the Board’s argument 
that the Full Faith and Credit Clause required Nevada courts to ap-
ply California law and immunize the Board from liability.  The court 
held instead that general principles of comity entitled the Board only 
to the same immunity that Nevada law afforded Nevada agencies.  
This Court affirmed, holding that the Full Faith and Credit Clause 
did not prohibit Nevada from applying its own immunity law.  On 
remand, the Nevada Supreme Court declined to apply a cap on tort 
liability applicable to Nevada state agencies.  This Court reversed, 
holding that the Full Faith and Credit Clause required Nevada 
courts to grant the Board the same immunity that Nevada agencies 
enjoy.  The Court was equally divided, however, on whether to over-
rule Nevada v. Hall, 440 U. S. 410, which held that the Constitution 
does not bar suits brought by an individual against a State in the 
courts of another State.  On remand, the Nevada Supreme Court in-
structed the trial court to enter damages in accordance with Nevada’s 
statutory cap.  The Board sought certiorari a third time, raising only 
the question whether Nevada v. Hall should be overruled. 

Held: Nevada v. Hall is overruled; States retain their sovereign immun-
ity from private suits brought in courts of other States.  Pp. 4–18. 
 (a) The Hall majority held that nothing “implicit in the Constitu-
tion” requires States to adhere to the sovereign immunity that pre-
vailed at the time of the founding.  440 U. S., at 417–418, 424–427.  
The Court concluded that the Founders assumed that “prevailing no-
tions of comity would provide adequate protection against the unlike-
ly prospect of an attempt by the courts of one State to assert jurisdic-
tion over another.”  Id., at 419.  The Court’s view rested primarily on 
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the idea that the States maintained sovereign immunity vis-à-vis 
each other in the same way that foreign nations do.  Pp. 4–5. 

(b) Hall’s determination misreads the historical record and misap-
prehends the constitutional design created by the Framers.  Although 
the Constitution assumes that the States retain their sovereign im-
munity except as otherwise provided, it also fundamentally adjusts 
the States’ relationship with each other and curtails the States’ abil-
ity, as sovereigns, to decline to recognize each other’s immunity in 
their own courts.  Pp. 5–16. 

(1) At the time of the founding, it was well settled that States
were immune from suit both under the common law and under the 
law of nations.  The States retained these aspects of sovereignty, “ex-
cept as altered by the plan of the Convention or certain constitutional 
Amendments.”  Alden v. Maine, 527 U. S. 706, 713.  Pp. 6–9. 

(2) Article III abrogated certain aspects of the States’ traditional
immunity by providing a neutral federal forum in which the States 
agreed to be amenable to suits brought by other States.  And in rati-
fying the Constitution, the States similarly surrendered a portion of 
their immunity by consenting to suits brought against them by the 
United States in federal courts.  When this Court held in Chisholm v. 
Georgia, 2 Dall. 419, that Article III extended the federal judicial 
power over controversies between a State and citizens of another 
State, Congress and the States acted swiftly to draft and ratify the 
Eleventh Amendment, which confirms that the Constitution was not 
meant to “rais[e] up” any suits against the States that were “anoma-
lous and unheard of when the Constitution was adopted,” Hans v. 
Louisiana, 134 U. S. 1, 18.  The “natural inference” from the 
Amendment’s speedy adoption is that “the Constitution was under-
stood, in light of its history and structure, to preserve the States’ tra-
ditional immunity from private suits.”  Alden, supra, at 723–724.  
This view of the States’ sovereign immunity accorded with the under-
standing of the Constitution by its leading advocates, including Ham-
ilton, Madison, and Marshall, when it was ratified.  Pp. 9–12.   

(3) State sovereign immunity in another State’s courts is inte-
gral to the structure of the Constitution.  The problem with Hyatt’s 
argument—that interstate sovereign immunity exists only as a mat-
ter of comity and can be disregarded by the forum State—is that the 
Constitution affirmatively altered the relationships between the 
States so that they no longer relate to each other as true foreign sov-
ereigns.  Numerous provisions reflect this reality.  Article I divests 
the States of the traditional diplomatic and military tools that foreign 
sovereigns possess.  And Article IV imposes duties on the States not 
required by international law.  The Constitution also reflects altera-
tions to the States’ relationships with each other, confirming that 
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they are no longer fully independent nations free to disregard each 
other’s sovereignty.  See New Hampshire v. Louisiana, 108 U. S. 76, 
90.  Hyatt’s argument is precisely the type of “ahistorical literalism” 
this Court has rejected when “interpreting the scope of the States’ 
sovereign immunity since the discredited decision in Chisholm.”  
Alden, supra, at 730.  Moreover, his argument proves too much.  
Many constitutional doctrines not spelled out in the Constitution are 
nevertheless implicit in its structure and supported by historical 
practice, e.g., judicial review, Marbury v. Madison, 1 Cranch 137, 
176–180.  Pp. 12–16. 
 (c) Stare decisis is “ ‘not an inexorable command,’ ” Pearson v. Cal-
lahan, 555 U. S. 223, 233, and is “at its weakest” when interpreting 
the Constitution, Agostini v. Felton, 521 U. S. 203, 235.  The Court’s 
precedents identify, as relevant here, four factors to consider: the 
quality of the decision’s reasoning, its consistency with related deci-
sions, legal developments since the decision, and reliance on the deci-
sion.  See Janus v. State, County, and Municipal Employees, 585 
U. S. ___, ___–___.  The first three factors support overruling Hall.  
As to the fourth, case-specific reliance interests are not sufficient to 
persuade this Court to adhere to an incorrect resolution of an im-
portant constitutional question.  Pp. 16–17. 

133 Nev. ___, 407 P. 3d 717, reversed and remanded. 

 THOMAS, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and ALITO, GORSUCH, and KAVANAUGH, JJ., joined.  BREYER, J., 
filed a dissenting opinion, in which GINSBURG, SOTOMAYOR, and KAGAN, 
JJ., joined. 
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FRANCHISE TAX BOARD OF CALIFORNIA, 
PETITIONER v. GILBERT P. HYATT 

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF 
NEVADA 

[May 13, 2019] 

 JUSTICE THOMAS delivered the opinion of the Court. 
 This case, now before us for the third time, requires us 
to decide whether the Constitution permits a State to be 
sued by a private party without its consent in the courts of 
a different State.  We hold that it does not and overrule 
our decision to the contrary in Nevada v. Hall, 440 U. S. 
410 (1979). 

I 
 In the early 1990s, respondent Gilbert Hyatt earned 
substantial income from a technology patent for a com- 
puter formed on a single integrated circuit chip.  Although 
Hyatt’s claim was later canceled, see Hyatt v. Boone, 146 
F. 3d 1348 (CA Fed. 1998), his royalties in the interim 
totaled millions of dollars.  Prior to receiving the patent, 
Hyatt had been a long-time resident of California.  But in 
1991, Hyatt sold his house in California and rented an 
apartment, registered to vote, obtained insurance, opened 
a bank account, and acquired a driver’s license in Nevada.  
When he filed his 1991 and 1992 tax returns, he claimed 
Nevada—which collects no personal income tax, see Nev. 
Const., Art. 10, §1(9)—as his primary place of residence. 
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 Petitioner Franchise Tax Board of California (Board), 
the state agency responsible for assessing personal income 
tax, suspected that Hyatt’s move was a sham.  Thus, in 
1993, the Board launched an audit to determine whether 
Hyatt underpaid his 1991 and 1992 state income taxes by 
misrepresenting his residency.  In the course of the audit, 
employees of the Board traveled to Nevada to conduct 
interviews with Hyatt’s estranged family members and 
shared his personal information with business contacts.  
In total, the Board sent more than 100 letters and de-
mands for information to third parties.  The Board ulti-
mately concluded that Hyatt had not moved to Nevada 
until April 1992 and owed California more than $10 mil-
lion in back taxes, interest, and penalties.  Hyatt protested 
the audit before the Board, which upheld the audit after 
an 11-year administrative proceeding.  The appeal of that 
decision remains pending before the California Office of 
Tax Appeals. 
 In 1998, Hyatt sued the Board in Nevada state court for 
torts he alleged the agency committed during the audit.  
After the trial court denied in part the Board’s motion for 
summary judgment, the Board petitioned the Nevada 
Supreme Court for a writ of mandamus ordering dismissal 
on the ground that the State of California was immune 
from suit.  The Board argued that, under the Full Faith 
and Credit Clause, Nevada courts must apply California’s 
statute immunizing the Board from liability for all injuries 
caused by its tax collection.  See U. S. Const., Art. IV, §1; 
Cal. Govt. Code Ann. §860.2 (West 1995).  The Nevada 
Supreme Court rejected that argument and held that, 
under general principles of comity, the Board was entitled 
to the same immunity that Nevada law afforded Nevada 
agencies—that is, immunity for negligent but not inten-
tional torts.  We granted certiorari and unanimously 
affirmed, holding that the Full Faith and Credit Clause 
did not prohibit Nevada from applying its own immunity 
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law to the case.  Franchise Tax Bd. of Cal. v. Hyatt, 538 
U. S. 488, 498–499 (2003) (Hyatt I).  Because the Board 
did not ask us to overrule Nevada v. Hall, supra, we did 
not revisit that decision.  Hyatt I, supra, at 497. 
 On remand, the trial court conducted a 4-month jury 
trial that culminated in a verdict for Hyatt that, with 
prejudgment interest and costs, exceeded $490 million.  
On appeal, the Nevada Supreme Court rejected most of 
the damages awarded by the lower court, upholding only a 
$1 million judgment on one of Hyatt’s claims and remand-
ing for a new damages trial on another.  Although the 
court recognized that tort liability for Nevada state agen-
cies was capped at $50,000 under state law, it nonetheless 
held that Nevada public policy precluded it from applying 
that limitation to the California agency in this case.  We 
again granted certiorari and this time reversed, holding 
that the Full Faith and Credit Clause required Nevada 
courts to grant the Board the same immunity that Nevada 
agencies enjoy.  Franchise Tax Bd. of Cal. v. Hyatt, 578 
U. S. ___, ___–___ (2016) (slip op., at 4–9) (Hyatt II ).  
Although the question was briefed and argued, the Court 
was equally divided on whether to overrule Hall and thus 
affirmed the jurisdiction of the Nevada Supreme Court.  
Hyatt II, supra, at ___ (slip op., at 1).  On remand, the 
Nevada Supreme Court instructed the trial court to enter 
damages in accordance with the statutory cap for Nevada 
agencies. 133 Nev. ___, 407 P. 3d 717 (2017). 
 We granted, for a third time, the Board’s petition for 
certiorari, 585 U. S. ___ (2018).  The sole question presented 
is whether Nevada v. Hall should be overruled.1 
—————— 

1 Hyatt argues that the law-of-the-case doctrine precludes our review 
of this question, but he failed to raise that nonjurisdictional issue in his 
brief in opposition.  We therefore deem this argument waived.  See this 
Court’s Rule 15.2; Arizona v. California, 460 U. S. 605, 618 (1983) 
(“Law of the case directs a court’s discretion, it does not limit the 
tribunal’s power”).  We also reject Hyatt’s argument that the Board 



4 FRANCHISE TAX BD. OF CAL. v. HYATT 
  

Opinion of the Court 

II 
 Nevada v. Hall is contrary to our constitutional design 
and the understanding of sovereign immunity shared by 
the States that ratified the Constitution.  Stare decisis 
does not compel continued adherence to this erroneous 
precedent.  We therefore overrule Hall and hold that 
States retain their sovereign immunity from private suits 
brought in the courts of other States. 

A 
 Hall held that the Constitution does not bar private 
suits against a State in the courts of another State.  440 
U. S., at 416–421.  The opinion conceded that States were 
immune from such actions at the time of the founding, but 
it nonetheless concluded that nothing “implicit in the 
Constitution” requires States “to adhere to the sovereign-
immunity doctrine as it prevailed when the Constitution 
was adopted.”  Id., at 417–418, 424–427.  Instead, the 
Court concluded that the Founders assumed that “prevail-
ing notions of comity would provide adequate protection 
against the unlikely prospect of an attempt by the courts 
of one State to assert jurisdiction over another.”  Id., at 
419.  The Court’s view rested primarily on the idea that 
the States maintained sovereign immunity vis-à-vis each 
other in the same way that foreign nations do, meaning 
that immunity is available only if the forum State “volun-
tar[ily]” decides “to respect the dignity of the [defendant 
State] as a matter of comity.”  Id., at 416; see also id., at 
424–427. 
 The Hall majority was unpersuaded that the Constitu-
tion implicitly altered the relationship between the States.  
In the Court’s view, the ratification debates, the Eleventh 

—————— 
waived its immunity.  The Board has raised an immunity-based argu-
ment from this suit’s inception, though it was initially based on the Full 
Faith and Credit Clause. 
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Amendment, and our sovereign-immunity precedents did 
not bear on the question because they “concerned ques-
tions of federal-court jurisdiction.”  Id., at 420.  The Court 
also found unpersuasive the fact that the Constitution 
delineates several limitations on States’ authority, such as 
Article I powers granted exclusively to Congress and 
Article IV requirements imposed on States.  Id., at 425.  
Despite acknowledging “that ours is not a union of 50 
wholly independent sovereigns,” Hall inferred from the 
lack of an express sovereign immunity granted to the 
States and from the Tenth Amendment that the States 
retained the power in their own courts to deny immunity 
to other States.  Ibid. 
 Chief Justice Burger, Justice Blackmun, and Justice 
Rehnquist dissented. 

B 
 Hall’s determination that the Constitution does not 
contemplate sovereign immunity for each State in a sister 
State’s courts misreads the historical record and misap-
prehends the “implicit ordering of relationships within the 
federal system necessary to make the Constitution a 
workable governing charter and to give each provision 
within that document the full effect intended by the 
Framers.”  Id., at 433 (Rehnquist, J., dissenting).  As Chief 
Justice Marshall explained, the Founders did not state 
every postulate on which they formed our Republic—“we 
must never forget, that it is a constitution we are expound-
ing.”  McCulloch v. Maryland, 4 Wheat. 316, 407 (1819).  
And although the Constitution assumes that the States 
retain their sovereign immunity except as otherwise pro-
vided, it also fundamentally adjusts the States’ relation-
ship with each other and curtails their ability, as sover-
eigns, to decline to recognize each other’s immunity. 



6 FRANCHISE TAX BD. OF CAL. v. HYATT 
  

Opinion of the Court 

1 
   After independence, the States considered themselves 
fully sovereign nations.  As the Colonies proclaimed in 
1776, they were “Free and Independent States” with “full 
Power to levy War, conclude Peace, contract Alliances, 
establish Commerce, and to do all other Acts and Things 
which Independent States may of right do.”  Declaration of 
Independence ¶4.  Under international law, then, inde-
pendence “entitled” the Colonies “to all the rights and 
powers of sovereign states.”  McIlvaine v. Coxe’s Lessee, 4 
Cranch 209, 212 (1808). 
 “An integral component” of the States’ sovereignty was 
“their immunity from private suits.”  Federal Maritime 
Comm’n v. South Carolina Ports Authority, 535 U. S. 743, 
751–752 (2002); see Alden v. Maine, 527 U. S. 706, 713 
(1999) (“[A]s the Constitution’s structure, its history, and 
the authoritative interpretations by this Court make clear, 
the States’ immunity from suit is a fundamental aspect of 
the sovereignty which the States enjoyed before the ratifi-
cation of the Constitution, and which they retain to-
day . . . ”).  This fundamental aspect of the States’ “invio-
lable sovereignty” was well established and widely 
accepted at the founding.  The Federalist No. 39, p. 245 (C. 
Rossiter ed. 1961) (J. Madison); see Alden, supra, at 715–
716 (“[T]he doctrine that a sovereign could not be sued 
without its consent was universal in the States when the 
Constitution was drafted and ratified”).  As Alexander 
Hamilton explained: 

“It is inherent in the nature of sovereignty not to be 
amenable to the suit of an individual without its con-
sent.  This is the general sense and the general prac-
tice of mankind; and the exemption, as one of the at-
tributes of sovereignty, is now enjoyed by the 
government of every State in the Union.”  The Feder-
alist No. 81, at 487 (emphasis deleted). 
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 The Founders believed that both “common law sovereign 
immunity” and “law-of-nations sovereign immunity” pre-
vented States from being amenable to process in any court 
without their consent.  See Pfander, Rethinking the Su-
preme Court’s Original Jurisdiction in State-Party Cases, 
82 Cal. L. Rev. 555, 581–588 (1994);  see also Nelson, 
Sovereign Immunity as a Doctrine of Personal Jurisdic-
tion, 115 Harv. L. Rev. 1559, 1574–1579 (2002).  The 
common-law rule was that “no suit or action can be 
brought against the king, even in civil matters, because no 
court can have jurisdiction over him.”  1 W. Blackstone, 
Commentaries on the Laws of England 235 (1765) (Black-
stone).  The law-of-nations rule followed from the “perfect 
equality and absolute independence of sovereigns” under 
that body of international law.  Schooner Exchange v. 
McFaddon, 7 Cranch 116, 137 (1812); see C. Phillipson, 
Wheaton’s Elements of International Law 261 (5th ed. 
1916) (recognizing that sovereigns “enjoy equality before 
international law”); 1 J. Kent, Commentaries on American 
Law 20 (G. Comstock ed. 1867).  According to the founding 
era’s foremost expert on the law of nations, “[i]t does not 
. . . belong to any foreign power to take cognisance of the 
administration of [another] sovereign, to set himself up for 
a judge of his conduct, and to oblige him to alter it.”  2  E. 
de Vattel, The Law of Nations §55, p. 155 (J. Chitty ed. 
1883).  The sovereign is “exemp[t] . . . from all [foreign] 
jurisdiction.”  4 id., §108, at 486. 
  The founding generation thus took as given that States 
could not be haled involuntarily before each other’s courts.  
See Woolhandler, Interstate Sovereign Immunity, 2006 
S. Ct. Rev. 249, 254–259.  This understanding is perhaps 
best illustrated by preratification examples.  In 1781, a 
creditor named Simon Nathan tried to recover a debt that 
Virginia allegedly owed him by attaching some of its prop-
erty in Philadelphia.  James Madison and other Virginia 
delegates to the Confederation Congress responded by 
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sending a communique to Pennsylvania requesting that 
its executive branch have the action dismissed.  See Letter 
from Virginia Delegates to Supreme Executive Council of 
Pennsylvania (July 9, 1781), in 3 The Papers of James 
Madison, 184–185 (W. Hutchinson & W. Rachal eds. 
1963).  As Madison framed it, the Commonwealth’s prop-
erty could not be attached by process issuing from a court 
of “any other State in the Union.”  Id., at 184.  To permit 
otherwise would require Virginia to “abandon its Sover-
eignty by descending to answer before the Tribunal of 
another Power.”  Ibid.  Pennsylvania Attorney General 
William Bradford intervened, urging the Court of Common 
Pleas to dismiss the action.  See Nathan v. Virginia, 1 
Dall. 77, 78 (C. P. Phila. Cty. 1781).  According to Brad-
ford, the suit violated international law because “all sover-
eigns are in a state of equality and independence, exempt 
from each other’s jurisdiction.”  Ibid.  “[A]ll jurisdiction 
implies superiority over the party,” Bradford argued, “but 
there could be no superiority” between the States, and 
thus no jurisdiction, because the States were “perfect[ ly] 
equa[l]” and “entire[ly] independen[t].”  Ibid.  The court 
agreed and refused to grant Nathan the writ of attach-
ment.  Id., at 80. 
 Similarly, a Pennsylvania Admiralty Court that very 
same year dismissed a libel action against a South Caro- 
lina warship, brought by its crew to recover unpaid wages.  
The court reasoned that the vessel was owned by a “sover-
eign independent state.”  Moitez v. The South Carolina, 17 
F. Cas. 574 (No. 9697) (1781). 
 The Founders were well aware of the international-law 
immunity principles behind these cases.  Federalists and 
Antifederalists alike agreed in their preratification de-
bates that States could not be sued in the courts of other 
States.  One Federalist, who argued that Article III would 
waive the States’ immunity in federal court, admitted that 
the waiver was desirable because of the “impossibility of 
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calling a sovereign state before the jurisdiction of another 
sovereign state.”  3 Debates on the Constitution 549 (J. 
Elliot ed. 1876) (Pendleton) (Elliot’s Debates).  Two of the 
most prominent Antifederalists—Federal Farmer and 
Brutus—disagreed with the Federalists about the desir- 
ability of a federal forum in which States could be sued, but 
did so for the very reason that the States had previously 
been “subject to no such actions” in any court and were not 
“oblige[d]” “to answer to an individual in a court of law.”  
Federal Farmer No. 3 (Oct. 10, 1787), in 4 The Founders’ 
Constitution 227 (P. Kurland & R. Lerner eds. 1987).  
They found it “humiliating and degrading” that a State 
might have to answer “the suit of an individual.”  Brutus 
No. 13 (Feb. 21, 1788), in id., at 238. 
 In short, at the time of the founding, it was well settled 
that States were immune under both the common law and 
the law of nations.  The Constitution’s use of the term 
“States” reflects both of these kinds of traditional immu- 
nity.  And the States retained these aspects of sovereignty, 
“except as altered by the plan of the Convention or certain 
constitutional Amendments.”  Alden, 527 U. S., at 713. 

2 
 One constitutional provision that abrogated certain 
aspects of this traditional immunity was Article III, which 
provided a neutral federal forum in which the States 
agreed to be amenable to suits brought by other States.  
Art. III, §2; see Alden, supra, at 755.  “The establishment 
of a permanent tribunal with adequate authority to de-
termine controversies between the States, in place of an 
inadequate scheme of arbitration, was essential to the 
peace of the Union.”  Principality of Monaco v. Mississippi, 
292 U. S. 313, 328 (1934).  As James Madison explained 
during the Convention debates, “there can be no impropri-
ety in referring such disputes” between coequal sovereigns 
to a superior tribunal.   Elliot’s Debates 532. 
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 The States, in ratifying the Constitution, similarly 
surrendered a portion of their immunity by consenting to 
suits brought against them by the United States in federal 
courts.  See Monaco, supra, at 328; Federal Maritime 
Comm’n, 535 U. S., at 752.  “While that jurisdiction is not 
conferred by the Constitution in express words, it is inher-
ent in the constitutional plan.”  Monaco, supra, at 329.  
Given that “all jurisdiction implies superiority of power,” 
Blackstone 235, the only forums in which the States have 
consented to suits by one another and by the Federal 
Government are Article III courts.  See Federal Maritime 
Comm’n, supra, at 752. 
 The Antifederalists worried that Article III went even 
further by extending the federal judicial power over con-
troversies “between a State and Citizens of another State.”  
They suggested that this provision implicitly waived the 
States’ sovereign immunity against private suits in federal 
courts.  But “[t]he leading advocates of the Constitution 
assured the people in no uncertain terms” that this read-
ing was incorrect.  Alden, 527 U. S., at 716; see id., at 716–
718 (citing arguments by Hamilton, Madison, and John 
Marshall).  According to Madison: 

“[A federal court’s] jurisdiction in controversies be-
tween a state and citizens of another state is much ob-
jected to, and perhaps without reason.  It is not in the 
power of individuals to call any state into court.  The 
only operation it can have, is that, if a state should 
wish to bring a suit against a citizen, it must be 
brought before the federal court.  This will give satis-
faction to individuals, as it will prevent citizens, on 
whom a state may have a claim, being dissatisfied 
with the state courts.”  Elliot’s Debates 533. 

John Marshall echoed these sentiments: 
“With respect to disputes between a state and the citi-
zens of another state, its jurisdiction has been decried 



 Cite as: 587 U. S. ____ (2019) 11 
 

Opinion of the Court 

with unusual vehemence.  I hope no gentleman will 
think that a state will be called at the bar of the fed-
eral court. . . . The intent is, to enable states to re- 
cover claims of individuals residing in other states.  I 
contend this construction is warranted by the words.”  
Id., at 555 (emphasis in original). 

 Not long after the founding, however, the Antifederal-
ists’ fears were realized.  In Chisholm v. Georgia, 2 Dall. 
419 (1793), the Court held that Article III allowed the very 
suits that the “Madison-Marshall-Hamilton triumvirate” 
insisted it did not.  Hall, 440 U. S., at 437 (Rehnquist, J., 
dissenting).  That decision precipitated an immediate 
“furor” and “uproar” across the country.  1 J. Goebel, 
Antecedents and Beginnings to 1801, History of the Su-
preme Court of the United States 734, 737 (1971); see id., 
at 734–741.  Congress and the States accordingly acted 
swiftly to remedy the Court’s blunder by drafting and 
ratifying the Eleventh Amendment.2  See Edelman v. 
Jordan, 415 U. S. 651, 660–662 (1974); see also Federal 
Maritime Comm’n, supra, at 753 (acknowledging that 
Chisholm was incorrect); Alden, supra, at 721–722 (same). 
 The Eleventh Amendment confirmed that the Constitu-
tion was not meant to “rais[e] up” any suits against the 
States that were “anomalous and unheard of when the 
Constitution was adopted.”  Hans v. Louisiana, 134 U. S. 
1, 18 (1890).  Although the terms of that Amendment 
address only “the specific provisions of the Constitution 
that had raised concerns during the ratification debates 
and formed the basis of the Chisholm decision,” the “natu-
ral inference” from its speedy adoption is that “the Consti-

—————— 
2 The Eleventh Amendment provides: “The Judicial power of the 

United States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of any Foreign 
State.” 
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tution was understood, in light of its history and structure, 
to preserve the States’ traditional immunity from private 
suits.”  Alden, supra, at 723–724.  We have often empha-
sized that “[t]he Amendment is rooted in a recognition 
that the States, although a union, maintain certain at-
tributes of sovereignty, including sovereign immunity.”  
Puerto Rico Aqueduct and Sewer Authority v. Metcalf & 
Eddy, Inc., 506 U. S. 139, 146 (1993).  In proposing the 
Amendment, “Congress acted not to change but to restore 
the original constitutional design.”  Alden, 527 U. S., at 
722.  The “sovereign immunity of the States,” we have 
said, “neither derives from, nor is limited by, the terms of 
the Eleventh Amendment.”  Id., at 713. 
 Consistent with this understanding of state sovereign 
immunity, this Court has held that the Constitution bars 
suits against nonconsenting States in a wide range of 
cases.  See, e.g., Federal Maritime Comm’n, supra (actions 
by private parties before federal administrative agencies); 
Alden, supra (suits by private parties against a State in its 
own courts); Blatchford v. Native Village of Noatak, 501 
U. S. 775 (1991) (suits by Indian tribes in federal court); 
Monaco, 292 U. S. 313 (suits by foreign states in federal 
court); Ex parte New York, 256 U. S. 490 (1921) (admiralty 
suits by private parties in federal court); Smith v. Reeves, 
178 U. S. 436 (1900) (suits by federal corporations in 
federal court). 

3 
 Despite this historical evidence that interstate sovereign 
immunity is preserved in the constitutional design, Hyatt 
insists that such immunity exists only as a “matter of 
comity” and can be disregarded by the forum State.  Hall, 
supra, at 416.  He reasons that, before the Constitution 
was ratified, the States had the power of fully independent 
nations to deny immunity to fellow sovereigns; thus, the 
States must retain that power today with respect to each 
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other because “nothing in the Constitution or formation of 
the Union altered that balance among the still-sovereign 
states.”  Brief for Respondent 14.  Like the majority in 
Hall, he relies primarily on our early foreign immunity 
decisions.  For instance, he cites Schooner Exchange v. 
McFaddon, in which the Court dismissed a libel action 
against a French warship docked in Philadelphia because, 
under the law of nations, a sovereign’s warships entering 
the ports of a friendly nation are exempt from the jurisdic-
tion of its courts.  7 Cranch, at 145–146.  But whether the 
host nation respects that sovereign immunity, Chief Jus-
tice Marshall noted, is for the host nation to decide, for 
“[t]he jurisdiction of [a] nation within its own territory is 
necessarily exclusive and absolute” and “is susceptible of 
no limitation not imposed by itself.”  Id., at 136.  Similar 
reasoning is found in The Santissima Trinidad, 7 Wheat. 
283, 353 (1822), where Justice Story noted that the host 
nation’s consent to provide immunity “may be withdrawn 
upon notice at any time, without just offence.” 
 The problem with Hyatt’s argument is that the Consti-
tution affirmatively altered the relationships between the 
States, so that they no longer relate to each other solely as 
foreign sovereigns.  Each State’s equal dignity and sover-
eignty under the Constitution implies certain constitu-
tional “limitation[s] on the sovereignty of all of its sister 
States.”  World-Wide Volkswagen Corp. v. Woodson, 444 
U. S. 286, 293 (1980).  One such limitation is the inability 
of one State to hale another into its courts without the 
latter’s consent.  The Constitution does not merely allow 
States to afford each other immunity as a matter of com- 
ity; it embeds interstate sovereign immunity within the 
constitutional design.  Numerous provisions reflect this 
reality. 
 To begin, Article I divests the States of the traditional 
diplomatic and military tools that foreign sovereigns 
possess.  Specifically, the States can no longer prevent or 
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remedy departures from customary international law 
because the Constitution deprives them of the independ-
ent power to lay imposts or duties on imports and exports, 
to enter into treaties or compacts, and to wage war.  Com-
pare Art. I, §10, with Declaration of Independence ¶4 
(asserting the power to “levy War, conclude Peace, con-
tract Alliances, [and] establish Commerce”); see Kansas v. 
Colorado, 185 U. S. 125, 143 (1902). 
 Article IV also imposes duties on the States not required 
by international law.  The Court’s Full Faith and Credit 
Clause precedents, for example, demand that state-court 
judgments be accorded full effect in other States and 
preclude States from “adopt[ing] any policy of hostility to 
the public Acts” of other States.  Hyatt II, 578 U. S., at ___ 
(slip op., at 5) (internal quotation marks omitted); see 
Art. IV, §1.  States must also afford citizens of each State 
“all Privileges and Immunities of Citizens in the several 
States” and honor extradition requests upon “Demand of 
the executive Authority of the State” from which the fugi-
tive fled.  Art. IV, §2.  Foreign sovereigns cannot demand 
these kinds of reciprocal responsibilities absent consent or 
compact.  But the Constitution imposes them as part of its 
transformation of the States from a loose league of friend-
ship into a perpetual Union based on the “fundamental 
principle of equal sovereignty among the States.”  Shelby 
County v. Holder, 570 U. S. 529, 544 (2013) (emphasis in 
original and internal quotation marks omitted). 
 The Constitution also reflects implicit alterations to the 
States’ relationships with each other, confirming that they 
are no longer fully independent nations.  See New Hamp-
shire v. Louisiana, 108 U. S. 76, 90 (1883).  For example, 
States may not supply rules of decision governing “dis-
putes implicating the[ir] conflicting rights.”  Texas Indus-
tries, Inc. v. Radcliff Materials, Inc., 451 U. S. 630, 641 
(1981).  Thus, no State can apply its own law to interstate 
disputes over borders, Cissna v. Tennessee, 246 U. S. 289, 
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295 (1918), water rights, Hinderlider v. La Plata River & 
Cherry Creek Ditch Co., 304 U. S. 92, 110 (1938), or the 
interpretation of interstate compacts, Petty v. Tennessee-
Missouri Bridge Comm’n, 359 U. S. 275, 278–279 (1959).  
The States would have had the raw power to apply their 
own law to such matters before they entered the Union, 
but the Constitution implicitly forbids that exercise of 
power because the “interstate . . . nature of the contro- 
versy makes it inappropriate for state law to control.”  Texas 
Industries, supra, at 641.  Some subjects that were decided 
by pure “political power” before ratification now turn on 
federal “rules of law.”  Rhode Island v. Massachusetts, 12 
Pet. 657, 737 (1838).  See Clark, Federal Common Law: A 
Structural Reinterpretation, 144 U. Pa. L. Rev. 1245, 
1322–1331 (1996). 
 Interstate sovereign immunity is similarly integral to 
the structure of the Constitution.  Like a dispute over 
borders or water rights, a State’s assertion of compulsory 
judicial process over another State involves a direct con-
flict between sovereigns.  The Constitution implicitly 
strips States of any power they once had to refuse each 
other sovereign immunity, just as it denies them the 
power to resolve border disputes by political means.  In-
terstate immunity, in other words, is “implied as an essen-
tial component of federalism.”  Hall, 440 U. S., at 430–431 
(Blackmun, J., dissenting). 
 Hyatt argues that we should find no right to sovereign 
immunity in another State’s courts because no constitu-
tional provision explicitly grants that immunity.  But this 
is precisely the type of “ahistorical literalism” that we 
have rejected when “interpreting the scope of the States’ 
sovereign immunity since the discredited decision in 
Chisholm.”  Alden, 527 U. S., at 730; see id., at 736 (“[T]he 
bare text of the Amendment is not an exhaustive descrip-
tion of the States’ constitutional immunity from suit”).  In 
light of our constitutional structure, the historical under-
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standing of state immunity, and the swift enactment of 
the Eleventh Amendment after the Court departed from 
this understanding in Chisholm, “[i]t is not rational to 
suppose that the sovereign power should be dragged be-
fore a court.”  Elliot’s Debates 555 (Marshall).  Indeed, the 
spirited historical debate over Article III courts and the 
immediate reaction to Chisholm make little sense if the 
Eleventh Amendment were the only source of sovereign 
immunity and private suits against the States could al-
ready be brought in “partial, local tribunals.”  Elliot’s 
Debates 532 (Madison).  Nor would the Founders have 
objected so strenuously to a neutral federal forum for 
private suits against States if they were open to a State 
being sued in a different State’s courts.  Hyatt’s view thus 
inverts the Founders’ concerns about state-court parochi-
alism.  Hall, supra, at 439 (Rehnquist, J., dissenting). 
 Moreover, Hyatt’s ahistorical literalism proves too 
much.  There are many other constitutional doctrines that 
are not spelled out in the Constitution but are neverthe-
less implicit in its structure and supported by historical 
practice—including, for example, judicial review, Marbury 
v. Madison, 1 Cranch 137, 176–180 (1803); intergovern-
mental tax immunity, McCulloch, 4 Wheat., at 435–436; 
executive privilege, United States v. Nixon, 418 U. S. 683, 
705–706 (1974); executive immunity, Nixon v. Fitzgerald, 
457 U. S. 731, 755–758 (1982); and the President’s re- 
moval power, Myers v. United States, 272 U. S. 52, 163–164 
(1926).  Like these doctrines, the States’ sovereign immun-
ity is a historically rooted principle embedded in the text 
and structure of the Constitution. 

C 
 With the historical record and precedent against him, 
Hyatt defends Hall on the basis of stare decisis.  But stare 
decisis is “ ‘not an inexorable command,’ ” Pearson v. Cal-
lahan, 555 U. S. 223, 233 (2009), and we have held that it 
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is “at its weakest when we interpret the Constitution 
because our interpretation can be altered only by constitu-
tional amendment,” Agostini v. Felton, 521 U. S. 203, 235 
(1997).  The Court’s precedents identify a number of fac-
tors to consider, four of which warrant mention here: the 
quality of the decision’s reasoning; its consistency with 
related decisions; legal developments since the decision; 
and reliance on the decision.  See Janus v. State, County, 
and Municipal Employees, 585 U. S. ___, ___–___ (2018) 
(slip op., at 34–35); United States v. Gaudin, 515 U. S. 
506, 521 (1995).   
 The first three factors support our decision to overrule 
Hall.  We have already explained that Hall failed to ac-
count for the historical understanding of state sovereign 
immunity and that it failed to consider how the depriva-
tion of traditional diplomatic tools reordered the States’ 
relationships with one another.  We have also demon- 
strated that Hall stands as an outlier in our sovereign-
immunity jurisprudence, particularly when compared to 
more recent decisions.   
 As to the fourth factor, we acknowledge that some plain-
tiffs, such as Hyatt, have relied on Hall by suing sovereign 
States.  Because of our decision to overrule Hall, Hyatt 
unfortunately will suffer the loss of two decades of litiga-
tion expenses and a final judgment against the Board for 
its egregious conduct.  But in virtually every case that 
overrules a controlling precedent, the party relying on that 
precedent will incur the loss of litigation expenses and a 
favorable decision below.  Those case-specific costs are not 
among the reliance interests that would persuade us to 
adhere to an incorrect resolution of an important constitu-
tional question.   

*  *  * 
 Nevada v. Hall is irreconcilable with our constitutional 
structure and with the historical evidence showing a 
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widespread preratification understanding that States 
retained immunity from private suits, both in their own 
courts and in other courts.  We therefore overrule that 
decision.  Because the Board is thus immune from Hyatt’s 
suit in Nevada’s courts, the judgment of the Nevada Su-
preme Court is reversed, and the case is remanded for 
proceedings not inconsistent with this opinion. 
 

It is so ordered. 
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 JUSTICE BREYER, with whom JUSTICE GINSBURG, 
JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 
 Can a private citizen sue one State in the courts of 
another?  Normally the answer to this question is no, 
because the State where the suit is brought will choose to 
grant its sister States immunity.  But the question here is 
whether the Federal Constitution requires each State to 
grant its sister States immunity, or whether the Constitu-
tion instead permits a State to grant or deny its sister 
States immunity as it chooses. 
 We answered that question 40 years ago in Nevada v. 
Hall, 440 U. S. 410 (1979).  The Court in Hall held that 
the Constitution took the permissive approach, leaving it 
up to each State to decide whether to grant or deny its 
sister States sovereign immunity.  Today, the majority 
takes the contrary approach—the absolute approach—and 
overrules Hall.  I can find no good reason to overrule Hall, 
however, and I consequently dissent. 

I 
 Hall involved a suit brought by a California resident 
against the State of Nevada in the California courts.  We 
rejected the claim that the Constitution entitled Nevada to 
absolute immunity.  We first considered the immunity 
that States possessed as independent sovereigns before 
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the Constitution was ratified.  And we then asked whether 
ratification of the Constitution altered the principles of 
state sovereign immunity in any relevant respect.  At both 
steps, we concluded, the relevant history and precedent 
refuted the claim that States are entitled to absolute 
immunity in each other’s courts. 

A 
 Hall first considered the immunity that States pos-
sessed before ratification.  “States considered themselves 
fully sovereign nations” during this period, ante, at 6, and 
the Court in Hall therefore asked whether sovereign 
nations would have enjoyed absolute immunity in each 
other’s courts at the time of our founding. 
 The answer was no.  At the time of the founding, nations 
granted other nations sovereign immunity in their courts 
not as a matter of legal obligation but as a matter of 
choice, i.e., of comity or grace or consent.  Foreign sover-
eign immunity was a doctrine “of implied consent by the 
territorial sovereign . . . deriving from standards of public 
morality, fair dealing, reciprocal self-interest, and re-
spect.”  National City Bank of N. Y. v. Republic of China, 
348 U. S. 356, 362 (1955).  Since customary international 
law made the matter one of choice, a nation could with-
draw that sovereign immunity if it so chose. 
 This Court took that view of foreign sovereign immunity 
in two founding-era decisions that forecast the result in 
Hall.  In Schooner Exchange v. McFaddon, 7 Cranch 116 
(1812), when considering whether an American citizen 
could impose a lien upon a French warship, Chief Justice 
John Marshall wrote for the Court that international law 
did not require the United States to grant France sover-
eign immunity.  Any such requirement, he reasoned, 
“would imply a diminution” of American “sovereignty.”  
Id., at 136.  Instead, Chief Justice Marshall observed that 
any “exceptions” to “the full and complete power of a na-
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tion within its own territories, must be traced up to the 
consent of the nation itself ” and “can flow from no other 
legitimate source.”  Ibid. (emphasis added). 
 The Court ultimately held in Schooner Exchange that 
the United States had consented implicitly to give immu- 
nity to the French warship.  See id., at 147.  But that was 
because “national ships of war, entering the port of a 
friendly power open for their reception, [we]re to be con-
sidered as exempted by the consent of that power from its 
jurisdiction.”  Id., at 145–146.  And the Chief Justice was 
careful to note that this implication of consent could be 
“destroy[ed]” in various ways, including by subjecting the 
foreign nation “to the ordinary tribunals.”  Id., at 146. 
 Ten years later, in The Santissima Trinidad, 7 Wheat. 
283 (1822), this Court unanimously reaffirmed Schooner 
Exchange’s conclusion that foreign sovereign immunity 
was not an absolute right.  The Court in Santissima Trin-
idad was called upon to determine whether the cargo of an 
Argentine ship, found in Baltimore Harbor, was immune 
from seizure.  The ship’s commander asserted that Argen-
tina had an absolute right to immunity from suit, claiming 
that “no sovereign is answerable for his acts to the tribu-
nals of any foreign sovereign.”  Id., at 352.  But Justice 
Joseph Story, writing for the Court, squarely rejected the 
“notion that a foreign sovereign had an absolute right, in 
virtue of his sovereignty, to an exemption of his property 
from the local jurisdiction of another sovereign, when it 
came within his territory.”  Ibid.  Rather, any exception to 
jurisdiction, including sovereign immunity, “stands upon 
principles of public comity and convenience, and arises 
from the presumed consent or license of nations.”  Id., at 
353.  Accordingly, Justice Story explained, the right to 
assert sovereign immunity “may be withdrawn upon notice 
at any time, without just offence.”  Ibid. (emphasis added).  
Justice Story then held that the Argentine ship’s cargo 
was not immune from seizure.  Id., at 354. 
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 The Court in Hall relied on this reasoning.  See 440 
U. S., at 416–417.  Drawing on the comparison to foreign 
nations, the Court in Hall emphasized that California had 
made a sovereign decision not to “exten[d] immunity to 
Nevada as a matter of comity.”  Id., at 418.  Unless some 
constitutional rule required California to grant immunity 
that it had chosen to withhold, the Court “ha[d] no power 
to disturb the judgment of the California courts.”  Ibid. 

B 
 The Court in Hall next held that ratification of the 
Constitution did not alter principles of state sovereign 
immunity in any relevant respect.  The Court concluded 
that express provisions of the Constitution—such as the 
Eleventh Amendment and the Full Faith and Credit 
Clause of Article IV—did not require States to accord each 
other sovereign immunity.  See id., at 418–424.  And the 
Court held that nothing “implicit in the Constitution” 
treats States differently in respect to immunity than 
international law treats sovereign nations.  Id., at 418; see 
also id., at 424–427. 
 To the contrary, the Court in Hall observed that an 
express provision of the Constitution undermined the 
assertion that States were absolutely immune in each 
other’s courts.  Unlike suits brought against a State in the 
State’s own courts, Hall noted, a suit against a State in 
the courts of a different State “necessarily implicates the 
power and authority of ” both States.  Id., at 416.  The 
defendant State has a sovereign interest in immunity from 
suit, while the forum State has a sovereign interest in 
defining the jurisdiction of its own courts.  The Court in 
Hall therefore justified its decision in part by reference to 
“the Tenth Amendment’s reminder that powers not dele-
gated to the Federal Government nor prohibited to the 
States are reserved to the States or to the people.”  Id., at 
425.  Compelling States to grant immunity to their sister 
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States would risk interfering with sovereign rights that 
the Tenth Amendment leaves to the States. 
 To illustrate that principle, Hall cited Georgia v. Chat-
tanooga, 264 U. S. 472 (1924), which concerned condemna-
tion proceedings brought by a municipality against prop-
erty owned by a neighboring State.  See Hall, 440 U. S., at 
426, n. 29.  The Court in Chattanooga held that one State 
(Georgia) that had purchased property for a railroad in a 
neighboring State (Tennessee) could not exempt itself 
from the eminent domain power of the Tennessee city in 
which the property was located.  264 U. S., at 480.  The 
reason was obvious:  “The power of eminent domain is an 
attribute of sovereignty,” and Tennessee did not surrender 
that sovereign power simply by selling land to Georgia.  
Ibid.  In light of the competing sovereignty interests on 
both sides of the matter, the Court in Chattanooga found 
no basis to interpose a federally mandated resolution. 
 Similar reasoning applied in Hall.  Mandating absolute 
interstate immunity “by inference from the structure of 
our Constitution and nothing else” would “intru[de] on the 
sovereignty of the States—and the power of the people—in 
our Union.”  440 U. S., at 426–427. 

II 
 The majority disputes both Hall’s historical conclusion 
regarding state immunity before ratification and its con-
clusion that the Constitution did not alter that immunity.  
But I do not find the majority’s arguments convincing. 

A 
 The majority asserts that before ratification “it was well 
settled that States were immune under both the common 
law and the law of nations.”  Ante, at 9.  The majority thus 
maintains that States were exempt from suit in each 
other’s courts. 
 But the question in Hall concerned the basis for that 
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exemption.  Did one sovereign have an absolute right to an 
exemption from the jurisdiction of the courts of another, or 
was that exemption a customary matter, a matter of con-
sent that a sovereign might withdraw?  As to that ques-
tion, nothing in the majority’s opinion casts doubt on 
Hall’s conclusion that States—like foreign nations—were 
accorded immunity as a matter of consent rather than 
absolute right. 
 The majority refers to “the founding era’s foremost 
expert on the law of nations,” Emer de Vattel, who stated 
that a “sovereign is ‘exempt from all foreign jurisdiction.’ ”  
Ante, at 7 (quoting 4 E. de Vattel, The Law of Nations 486 
(J. Chitty ed. 1883) (Vattel); alterations omitted).  But 
Vattel made clear that the source of a sovereign’s immu- 
nity in a foreign sovereign’s courts is the “ ‘consen[t]’ ” of the 
foreign sovereign, which, he added, reflects a “ ‘tacit con-
vention’ ” among nations.  Schooner Exchange, 7 Cranch, 
at 143 (quoting 4 Vattel 472).  And Schooner Exchange 
and Santissima Trinidad underscore that such a tacit 
convention can be rejected, and that consent can be “with-
drawn upon notice at any time.”  Santissima Trinidad, 7 
Wheat., at 353. 
 The majority also draws on statements of the Founders 
concerning the importance of sovereign immunity gener- 
ally.  But, as Hall noted, those statements concerned mat-
ters entirely distinct from the question of state immunity 
at issue here.  Those statements instead “concerned ques-
tions of federal-court jurisdiction and the extent to which 
the States, by ratifying the Constitution and creating 
federal courts, had authorized suits against themselves in 
those courts.”  440 U. S., at 420–421 (emphasis added).  
That issue was “a matter of importance in the early days 
of independence,” for it concerned the ability of holders of 
Revolutionary War debt owed by States to collect that debt 
in a federal forum.  Id., at 418.  There is no evidence that 
the Founders who made those statements intended to 
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express views on the question before us.  And it seems 
particularly unlikely that John Marshall, one of those to 
whom the Court refers, see ante, at 10–11, would have 
held views of the law in respect to States that he later 
repudiated in respect to sovereign nations. 
 The majority cites Nathan v. Virginia, 1 Dall. 77, n. (C. 
P. Phila. Cty. 1781).  As the majority points out, that case 
involved a Pennsylvania citizen who filed a suit in Penn-
sylvania’s courts seeking to attach property belonging to 
Virginia.  The Pennsylvania Court of Common Pleas ac-
cepted Virginia’s claim of sovereign immunity and dis-
missed the suit.  But it did so only after “delegates in 
Congress from Virginia . . . applied to the supreme execu-
tive council of Pennsylvania” for immunity, and Pennsyl-
vania’s Attorney General, representing its Executive, 
asked the court to dismiss the case.  Id., at 78, n.  The 
Pennsylvania court thus granted immunity only after 
Virginia “followed the usual diplomatic course.”  Pfander, 
Rethinking the Supreme Court’s Original Jurisdiction in 
State-Party Cases, 82 Cal. L. Rev. 555, 585 (1994).  Given 
the participation of Pennsylvania’s Executive in this dip-
lomatic matter, the case likely involved Pennsylvania’s 
consent to a claim of sovereign immunity, rather than a 
view that Virginia had an absolute right to immunity. 

B 
 The majority next argues that “the Constitution affirm-
atively altered the relationships between the States” by 
giving them immunity that they did not possess when they 
were fully independent.  Ante, at 13.  The majority thus 
maintains that, whatever the nature of state immunity 
before ratification, the Constitution accorded States an 
absolute immunity that they did not previously possess. 
 The most obvious problem with this argument is that no 
provision of the Constitution gives States absolute immu- 
nity in each other’s courts.  The majority does not attempt 
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to situate its newfound constitutional immunity in any 
provision of the Constitution itself.  Instead, the majority 
maintains that a State’s immunity in other States’ courts 
is “implicit” in the Constitution, ante, at 16, “embed[ded] 
. . . within the constitutional design,” ante, at 13, and 
reflected in “ ‘the plan of the Convention,’ ” ante, at 9.  See 
also Hall, 440 U. S., at 430 (Blackmun, J., dissenting) 
(arguing that immunity in this context is found “not in an 
express provision of the Constitution but in a guarantee 
that is implied as an essential component of federalism”). 
 I agree with today’s majority and the dissenters in Hall 
that the Constitution contains implicit guarantees as well 
as explicit ones.  But, as I have previously noted, concepts 
like the “constitutional design” and “plan of the Conven-
tion” are “highly abstract, making them difficult to ap-
ply”—at least absent support in “considerations of history, 
of constitutional purpose, or of related consequence.”  
Federal Maritime Comm’n v. South Carolina Ports Author-
ity, 535 U. S. 743, 778 (2002) (BREYER, J., dissenting).  
Such concepts “invite differing interpretations at least as 
much as do the Constitution’s own broad liberty-protecting 
phrases” such as “ ‘due process’ ” and “ ‘liberty,’ ” and “they 
suffer the additional disadvantage that they do not actually 
appear anywhere in the Constitution.”  Ibid.  
 At any rate, I can find nothing in the “plan of the Con-
vention” or elsewhere to suggest that the Constitution 
converted what had been the customary practice of ex-
tending immunity by consent into an absolute federal 
requirement that no State could withdraw.  None of the 
majority’s arguments indicates that the Constitution 
accomplished any such transformation. 
 The majority argues that the Constitution sought to 
preserve States’ “equal dignity and sovereignty.”  Ante, at 
13.  That is true, but tells us nothing useful here.  When a 
citizen brings suit against one State in the courts of an-
other, both States have strong sovereignty-based interests.  
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In contrast to a State’s power to assert sovereign immu- 
nity in its own courts, sovereignty interests here lie on both 
sides of the constitutional equation. 
 The majority also says—also correctly—that the Consti-
tution demanded that States give up certain sovereign 
rights that they would have retained had they remained 
independent nations.  From there the majority infers that 
the Constitution must have implicitly given States im-
munity in each other’s courts to provide protection that 
they gave up when they entered the Federal Union. 
 But where the Constitution alters the authority of 
States vis-à-vis other States, it tends to do so explicitly.  
The Import-Export Clause cited by the majority, for exam-
ple, creates “harmony among the States” by preventing 
them from “burden[ing] commerce . . . among themselves.”  
Michelin Tire Corp. v. Wages, 423 U. S. 276, 283, 285 
(1976).  The Full Faith and Credit Clause, also invoked by 
the majority, prohibits States from adopting a “policy of 
hostility to the public Acts” of another State.  Franchise 
Tax Bd. of Cal. v. Hyatt, 578 U. S. ___, ___ (2016) (slip op., 
at 2).  By contrast, the Constitution says nothing explicit 
about interstate sovereign immunity. 
 Nor does there seem to be any need to create implicit 
constitutional protections for States.  As the history of this 
case shows, the Constitution’s express provisions seem 
adequate to prohibit one State from treating its sister 
States unfairly—even if the State permits suits against its 
sister States in its courts.  See id., at ___ (slip op., at 4) 
(holding that the Full Faith and Credit Clause prohibits 
Nevada from subjecting the Board to greater liability than 
Nevada would impose upon its own agency in similar 
circumstances). 
 The majority may believe that the distinction between 
permissive and absolute immunity was too nuanced for 
the Framers.  The Framers might have understood that 
most nations did in fact allow other nations to assert 
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sovereign immunity in their courts.  And they might have 
stopped there, ignoring the fact that, under international 
law, a nation had the sovereign power to change its mind. 
 But there is simply nothing in the Constitution or its 
history to suggest that anyone reasoned in that way.  No 
constitutional language supports that view.  Chief Justice 
Marshall, Justice Story, and the Court itself took a some-
what contrary view without mentioning the matter.  And 
there is no strong reason for treating States differently 
than foreign nations in this context.  Why would the 
Framers, silently and without any evident reason, have 
transformed sovereign immunity from a permissive im-
munity predicated on comity and consent into an absolute 
immunity that States must accord one another?  The 
Court in Hall could identify no such reason.  Nor can I. 

III 
 In any event, stare decisis requires us to follow Hall, not 
overrule it.  See Planned Parenthood of Southeastern Pa. 
v. Casey, 505 U. S. 833, 854–855 (1992); see also Kimble v. 
Marvel Entertainment, LLC, 576 U. S. ___, ___–___ (2015) 
(slip op., at 7–8).  Overruling a case always requires “ ‘spe-
cial justification.’ ”  Kimble, 576 U. S., at ___ (slip op., at 8).  
What could that justification be in this case?  The majority 
does not find one. 
 The majority believes that Hall was wrongly decided.  
But “an argument that we got something wrong—even a 
good argument to that effect—cannot by itself justify 
scrapping settled precedent.”  Kimble, 576 U. S., at ___ 
(slip op., at 8).  Three dissenters in Hall also believed that 
Hall was wrong, but they recognized that the Court’s 
opinion was “plausible.”  440 U. S., at 427 (opinion of 
Blackmun, J.).  While reasonable jurists might disagree 
about whether Hall was correct, that very fact—that Hall 
is not obviously wrong—shows that today’s majority is 
obviously wrong to overrule it. 
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 The law has not changed significantly since this Court 
decided Hall, and has not left Hall a relic of an abandoned 
doctrine.  To the contrary, Hall relied on this Court’s 
precedent in reaching its conclusion, and this Court’s 
subsequent cases are consistent with Hall.  As noted 
earlier, Hall drew its historical analysis from earlier 
decisions such as Schooner Exchange, written by Chief 
Justice Marshall.  And our post-Hall decisions regarding 
the immunity of foreign nations are consistent with those 
earlier decisions.  The Court has recently reaffirmed 
“Chief Justice Marshall’s observation that foreign sover-
eign immunity is a matter of grace and comity rather than 
a constitutional requirement.”  Republic of Austria v. 
Altmann, 541 U. S. 677, 689 (2004).  And the Court has 
reiterated that a nation may decline to grant other nations 
sovereign immunity in its courts.  Verlinden B. V. v. Cen-
tral Bank of Nigeria, 461 U. S. 480, 486 (1983). 
 Nor has our understanding of state sovereign immunity 
evolved to undermine Hall.  The Court has decided several 
state sovereign immunity cases since Hall, but these cases 
have all involved a State’s immunity in a federal forum or 
in the State’s own courts.  Compare Federal Maritime 
Comm’n, 535 U. S., at 769 (state immunity in a federal 
forum); Seminole Tribe of Fla. v. Florida, 517 U. S. 44, 47 
(1996) (same); Blatchford v. Native Village of Noatak, 501 
U. S. 775, 782 (1991) (same), with Alden v. Maine, 527 
U. S. 706, 715 (1999) (state immunity in a State’s “own 
courts”); Will v. Michigan Dept. of State Police, 491 U. S. 
58, 67 (1989) (same).  None involved immunity asserted by 
one State in the courts of another.  And our most recent 
case to address Hall in any detail endorses it.  See Alden, 
527 U. S., at 739–740 (noting that Hall’s distinction “be-
tween a sovereign’s immunity in its own courts and its 
immunity in the courts of another sovereign” is “consistent 
with, and even support[s],” modern cases). 
 The dissenters in Hall feared its “practical implica-
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tions.”  440 U. S., at 443 (opinion of Rehnquist, J.).  But I 
can find nothing in the intervening 40 years to suggest 
that this fear was well founded.  The Board and its amici 
have, by my count, identified only 14 cases in 40 years in 
which one State has entertained a private citizen’s suit 
against another State in its courts.  See Brief for Petitioner 
46–47; Brief for State of Indiana et al. as Amici Curiae 
13–14.  In at least one of those 14 cases, moreover, the 
state court eventually agreed to dismiss the suit against 
its sister State as a matter of comity.  See Montaño v. 
Frezza, 2017–NMSC–015, 393 P. 3d 700, 710.  How can it 
be that these cases, decided over a period of four decades, 
show Hall to be unworkable? 
 The Hall issue so rarely arises because most States, like 
most sovereign nations, are reluctant to deny a sister 
State the immunity that they would prefer to enjoy recip-
rocally.  Thus, even in the absence of constitutionally 
mandated immunity, States normally grant sovereign 
immunity voluntarily.  States that fear that this practice 
will be insufficiently protective are free to enter into an 
interstate compact to guarantee that the normal practice 
of granting immunity will continue.  See Cuyler v. Adams, 
449 U. S. 433, 440 (1981). 
 Although many States have filed an amicus brief in this 
case asking us to overturn Hall, I can find nothing in the 
brief that indicates that reaffirming Hall would affront 
“the dignity and respect due sovereign entities.”  Federal 
Maritime Comm’n, 535 U. S., at 769.  As already ex-
plained, sovereign interests fall on both sides of this ques-
tion.  While reaffirming Hall might harm States seeking 
sovereign immunity, overruling Hall would harm States 
seeking to control their own courts. 
 Perhaps the majority believes that there has been insuf-
ficient reliance on Hall to justify preserving it.  But any 
such belief would ignore an important feature of reliance.  
The people of this Nation rely upon stability in the law.  
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Legal stability allows lawyers to give clients sound advice 
and allows ordinary citizens to plan their lives.  Each time 
the Court overrules a case, the Court produces increased 
uncertainty.  To overrule a sound decision like Hall is to 
encourage litigants to seek to overrule other cases; it is to 
make it more difficult for lawyers to refrain from challeng-
ing settled law; and it is to cause the public to become 
increasingly uncertain about which cases the Court will 
overrule and which cases are here to stay. 
 I understand that judges, including Justices of this 
Court, may decide cases wrongly.  I also understand that 
later-appointed judges may come to believe that earlier-
appointed judges made just such an error.  And I under-
stand that, because opportunities to correct old errors are 
rare, judges may be tempted to seize every opportunity to 
overrule cases they believe to have been wrongly decided.  
But the law can retain the necessary stability only if this 
Court resists that temptation, overruling prior precedent 
only when the circumstances demand it. 

*  *  * 
 It is one thing to overrule a case when it “def [ies] practi-
cal workability,” when “related principles of law have so 
far developed as to have left the old rule no more than a 
remnant of abandoned doctrine,” or when “facts have so 
changed, or come to be seen so differently, as to have 
robbed the old rule of significant application or justifica-
tion.”  Casey, 505 U. S., at 854–855.  It is far more danger-
ous to overrule a decision only because five Members of a 
later Court come to agree with earlier dissenters on a 
difficult legal question.  The majority has surrendered to 
the temptation to overrule Hall even though it is a well-
reasoned decision that has caused no serious practical 
problems in the four decades since we decided it.  Today’s 
decision can only cause one to wonder which cases the 
Court will overrule next.  I respectfully dissent. 
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New York state law requires cable operators to set aside channels on 
their cable systems for public access.  Those channels are operated by 
the cable operator unless the local government chooses to itself oper-
ate the channels or designates a private entity to operate the chan-
nels.  New York City (the City) has designated a private nonprofit 
corporation, petitioner Manhattan Neighborhood Network (MNN), to 
operate the public access channels on Time Warner’s cable system in 
Manhattan.  Respondents DeeDee Halleck and Jesus Papoleto 
Melendez produced a film critical of MNN to be aired on MNN’s pub-
lic access channels.  MNN televised the film.  MNN later suspended 
Halleck and Melendez from all MNN services and facilities.  The pro-
ducers sued, claiming that MNN violated their First Amendment 
free-speech rights when it restricted their access to the public access 
channels because of the content of their film.  The District Court 
dismissed the claim on the ground that MNN is not a state actor and 
therefore is not subject to First Amendment constraints on its edito-
rial discretion.  Reversing in relevant part, the Second Circuit con-
cluded that MNN is a state actor subject to First Amendment con-
straints. 

Held: MNN is not a state actor subject to the First Amendment.  Pp. 5–
16. 
 (a) The Free Speech Clause of the First Amendment prohibits only 
governmental, not private, abridgment of speech.  See, e.g., Denver 
Area Ed. Telecommunications Consortium, Inc. v. FCC, 518 U. S. 727, 
737.  This Court’s state-action doctrine distinguishes the government 
from individuals and private entities.  Pp. 5–14. 
  (1) A private entity may qualify as a state actor when, as rele-
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vant here, the entity exercises “powers traditionally exclusively re-
served to the State.”  Jackson v. Metropolitan Edison Co., 419 U. S. 
345, 352.  The Court has stressed that “very few” functions fall into 
that category.  Flagg Bros., Inc. v. Brooks, 436 U. S. 149, 158.  The 
relevant function in this case—operation of public access channels on 
a cable system—has not traditionally and exclusively been performed 
by government.  Since the 1970s, a variety of private and public ac-
tors have operated public access channels.  Early Manhattan public 
access channels were operated by private cable operators with some 
help from private nonprofit organizations.  That practice continued 
until the early 1990s, when MNN began to operate the channels.  
Operating public access channels on a cable system is not a tradi-
tional, exclusive public function.  Pp. 6–8. 
  (2) The producers contend that the relevant function here is more 
generally the operation of a public forum for speech, which, they 
claim, is a traditional, exclusive public function.  But that analysis 
mistakenly ignores the threshold state-action question.  Providing 
some kind of forum for speech is not an activity that only governmen-
tal entities have traditionally performed.  Therefore, a private entity 
who provides a forum for speech is not transformed by that fact alone 
into a state actor.  See Hudgens v. NLRB, 424 U. S. 507, 520–521.  
Pp. 8–10. 
  (3) The producers note that the City has designated MNN to op-
erate the public access channels on Time Warner’s cable system, and 
that the State heavily regulates MNN with respect to those channels.  
But the City’s designation is analogous to a government license, a 
government contract, or a government-granted monopoly, none of 
which converts a private entity into a state actor—unless the private 
entity is performing a traditional, exclusive public function.  See, e.g., 
San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 
483 U. S. 522, 543–544.  And the fact that MNN is subject to the 
State’s extensive regulation “does not by itself convert its action into 
that of the State.”  Jackson, 419 U. S., at 350.  Pp. 11–14. 
 (b) The producers alternatively contend that the public access 
channels are actually the City’s property and that MNN is essentially 
managing government property on the City’s behalf.  But the City 
does not own or lease the public access channels and does not possess 
any formal easement or other property interest in the channels.  It 
does not matter that a provision in the franchise agreements between 
the City and Time Warner allowed the City to designate a private en-
tity to operate the public access channels on Time Warner’s cable sys-
tem.  Nothing in the agreements suggests that the City possesses any 
property interest in the cable system or in the public access channels 
on that system.  Pp. 14–15. 
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 882 F. 3d 300, reversed in part and remanded. 

 KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and THOMAS, ALITO, and GORSUCH, JJ., joined.  SOTOMAYOR, J., 
filed a dissenting opinion, in which GINSBURG, BREYER, and KAGAN, JJ., 
joined. 
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NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order 
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SUPREME COURT OF THE UNITED STATES 
_________________ 

No. 17–1702 
_________________ 

MANHATTAN COMMUNITY ACCESS CORPORATION, 
ET AL., PETITIONERS v. DEEDEE HALLECK, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[June 17, 2019] 

 JUSTICE KAVANAUGH delivered the opinion of the Court. 
 The Free Speech Clause of the First Amendment con-
strains governmental actors and protects private actors.  
To draw the line between governmental and private, this 
Court applies what is known as the state-action doctrine.  
Under that doctrine, as relevant here, a private entity 
may be considered a state actor when it exercises a func-
tion “traditionally exclusively reserved to the State.”  
Jackson v. Metropolitan Edison Co., 419 U. S. 345, 352 
(1974). 
 This state-action case concerns the public access chan-
nels on Time Warner’s cable system in Manhattan.  Public 
access channels are available for private citizens to use.  
The public access channels on Time Warner’s cable system 
in Manhattan are operated by a private nonprofit corpora-
tion known as MNN.  The question here is whether 
MNN—even though it is a private entity—nonetheless is a 
state actor when it operates the public access channels.  In 
other words, is operation of public access channels on a 
cable system a traditional, exclusive public function?  If so, 
then the First Amendment would restrict MNN’s exercise 
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of editorial discretion over the speech and speakers on the 
public access channels. 
 Under the state-action doctrine as it has been articulated 
and applied by our precedents, we conclude that opera-
tion of public access channels on a cable system is not a 
traditional, exclusive public function.  Moreover, a private 
entity such as MNN who opens its property for speech by 
others is not transformed by that fact alone into a state 
actor.  In operating the public access channels, MNN is a 
private actor, not a state actor, and MNN therefore is not 
subject to First Amendment constraints on its editorial 
discretion.  We reverse in relevant part the judgment of 
the Second Circuit, and we remand the case for further 
proceedings consistent with this opinion. 

I 
A 

 Since the 1970s, public access channels have been a 
regular feature on cable television systems throughout the 
United States.  In the 1970s, Federal Communications 
Commission regulations required certain cable operators 
to set aside channels on their cable systems for public 
access.  In 1979, however, this Court ruled that the FCC 
lacked statutory authority to impose that mandate.  See 
FCC v. Midwest Video Corp., 440 U. S. 689 (1979).  A few 
years later, Congress passed and President Reagan signed 
the Cable Communications Policy Act of 1984.  98 Stat. 
2779.  The Act authorized state and local governments to 
require cable operators to set aside channels on their cable 
systems for public access.  47 U. S. C. §531(b). 
 The New York State Public Service Commission regu-
lates cable franchising in New York State and requires 
cable operators in the State to set aside channels on their 
cable systems for public access.  16 N. Y. Codes, Rules & 
Regs. §§895.1(f), 895.4(b) (2018).  State law requires that 
use of the public access channels be free of charge and 
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first-come, first-served.  §§895.4(c)(4) and (6).  Under state 
law, the cable operator operates the public access channels 
unless the local government in the area chooses to itself 
operate the channels or designates a private entity to 
operate the channels.  §895.4(c)(1). 
 Time Warner (now known as Charter) operates a cable 
system in Manhattan.  Under state law, Time Warner 
must set aside some channels on its cable system for 
public access.  New York City (the City) has designated a 
private nonprofit corporation named Manhattan Neigh-
borhood Network, commonly referred to as MNN, to oper-
ate Time Warner’s public access channels in Manhattan.  
This case involves a complaint against MNN regarding its 
management of the public access channels. 

B 
 Because this case comes to us on a motion to dismiss, we 
accept the allegations in the complaint as true.  See Ash-
croft v. Iqbal, 556 U. S. 662, 678 (2009). 
 DeeDee Halleck and Jesus Papoleto Melendez produced 
public access programming in Manhattan.  They made a 
film about MNN’s alleged neglect of the East Harlem 
community.  Halleck submitted the film to MNN for airing 
on MNN’s public access channels, and MNN later tele-
vised the film.  Afterwards, MNN fielded multiple com-
plaints about the film’s content.  In response, MNN tem-
porarily suspended Halleck from using the public access 
channels. 
 Halleck and Melendez soon became embroiled in another 
dispute with MNN staff.  In the wake of that dispute, 
MNN ultimately suspended Halleck and Melendez from 
all MNN services and facilities. 
 Halleck and Melendez then sued MNN, among other 
parties, in Federal District Court.  The two producers 
claimed that MNN violated their First Amendment free-
speech rights when MNN restricted their access to the 
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public access channels because of the content of their film. 
 MNN moved to dismiss the producers’ First Amendment 
claim on the ground that MNN is not a state actor and 
therefore is not subject to First Amendment restrictions on 
its editorial discretion.  The District Court agreed with 
MNN and dismissed the producers’ First Amendment 
claim. 
 The Second Circuit reversed in relevant part.  882 F. 3d 
300, 308 (2018).  In the majority opinion authored by 
Judge Newman and joined by Judge Lohier, the court 
stated that the public access channels in Manhattan are a 
public forum for purposes of the First Amendment.  Rea-
soning that “public forums are usually operated by gov-
ernments,” the court concluded that MNN is a state actor 
subject to First Amendment constraints.  Id., at 306–307.  
Judge Lohier added a concurring opinion, explaining that 
MNN also qualifies as a state actor for the independent 
reason that “New York City delegated to MNN the tradi-
tionally public function of administering and regulating 
speech in the public forum of Manhattan’s public access 
channels.”  Id., at 309. 
 Judge Jacobs dissented in relevant part, opining that 
MNN is not a state actor.  He reasoned that a private 
entity’s operation of an open forum for speakers does not 
render the host entity a state actor.  Judge Jacobs further 
stated that the operation of public access channels is not a 
traditional, exclusive public function. 
 We granted certiorari to resolve disagreement among 
the Courts of Appeals on the question whether private 
operators of public access cable channels are state actors 
subject to the First Amendment.  586 U. S. __ (2018).  
Compare 882 F. 3d 300 (case below), with Wilcher v. Ak-
ron, 498 F. 3d 516 (CA6 2007); and Alliance for Commu- 
nity Media v. FCC, 56 F. 3d 105 (CADC 1995). 
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II 
 Ratified in 1791, the First Amendment provides in 
relevant part that “Congress shall make no law . . . abridg-
ing the freedom of speech.”  Ratified in 1868, the Four-
teenth Amendment makes the First Amendment’s Free 
Speech Clause applicable against the States: “No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or 
property, without due process of law . . . .”  §1.  The text 
and original meaning of those Amendments, as well as 
this Court’s longstanding precedents, establish that the 
Free Speech Clause prohibits only governmental abridg-
ment of speech.  The Free Speech Clause does not prohibit 
private abridgment of speech.  See, e.g., Denver Area Ed. 
Telecommunications Consortium, Inc. v. FCC, 518 U. S. 
727, 737 (1996) (plurality opinion); Hurley v. Irish-
American Gay, Lesbian and Bisexual Group of Boston, 
Inc., 515 U. S. 557, 566 (1995); Hudgens v. NLRB, 424 
U. S. 507, 513 (1976); cf. Miami Herald Publishing Co. v. 
Tornillo, 418 U. S. 241, 256 (1974). 
 In accord with the text and structure of the Constitu-
tion, this Court’s state-action doctrine distinguishes the 
government from individuals and private entities.  See 
Brentwood Academy v. Tennessee Secondary School Athletic 
Assn., 531 U. S. 288, 295–296 (2001).  By enforcing that 
constitutional boundary between the governmental and 
the private, the state-action doctrine protects a robust 
sphere of individual liberty. 
 Here, the producers claim that MNN, a private entity, 
restricted their access to MNN’s public access channels 
because of the content of the producers’ film.  The produc-
ers have advanced a First Amendment claim against 
MNN.  The threshold problem with that First Amendment 
claim is a fundamental one: MNN is a private entity. 
 Relying on this Court’s state-action precedents, the 



6 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 
  

Opinion of the Court 

producers assert that MNN is nonetheless a state actor 
subject to First Amendment constraints on its editorial 
discretion.  Under this Court’s cases, a private entity can 
qualify as a state actor in a few limited circumstances—
including, for example, (i) when the private entity per-
forms a traditional, exclusive public function, see, e.g., 
Jackson, 419 U. S., at 352–354; (ii) when the government 
compels the private entity to take a particular action, see, 
e.g., Blum v. Yaretsky, 457 U. S. 991, 1004–1005 (1982); or 
(iii) when the government acts jointly with the private 
entity, see, e.g., Lugar v. Edmondson Oil Co., 457 U. S. 
922, 941–942 (1982). 
 The producers’ primary argument here falls into the 
first category: The producers contend that MNN exercises 
a traditional, exclusive public function when it operates 
the public access channels on Time Warner’s cable system 
in Manhattan.  We disagree. 

A 
 Under the Court’s cases, a private entity may qualify as 
a state actor when it exercises “powers traditionally exclu-
sively reserved to the State.”  Jackson, 419 U. S., at 352.  
It is not enough that the federal, state, or local govern-
ment exercised the function in the past, or still does.  And 
it is not enough that the function serves the public good or 
the public interest in some way.  Rather, to qualify as a 
traditional, exclusive public function within the meaning 
of our state-action precedents, the government must have 
traditionally and exclusively performed the function.  See 
Rendell-Baker v. Kohn, 457 U. S. 830, 842 (1982); Jackson, 
419 U. S., at 352–353; Evans v. Newton, 382 U. S. 296, 300 
(1966). 
 The Court has stressed that “very few” functions fall 
into that category.  Flagg Bros., Inc. v. Brooks, 436 U. S. 
149, 158 (1978).  Under the Court’s cases, those functions 
include, for example, running elections and operating a 
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company town.  See Terry v. Adams, 345 U. S. 461, 468–
470 (1953) (elections); Marsh v. Alabama, 326 U. S. 501, 
505–509 (1946) (company town); Smith v. Allwright, 321 
U. S. 649, 662–666 (1944) (elections); Nixon v. Condon, 
286 U. S. 73, 84–89 (1932) (elections).1  The Court has 
ruled that a variety of functions do not fall into that cate-
gory, including, for example: running sports associations 
and leagues, administering insurance payments, operating 
nursing homes, providing special education, representing 
indigent criminal defendants, resolving private disputes, 
and supplying electricity.  See American Mfrs. Mut. Ins. 
Co. v. Sullivan, 526 U. S. 40, 55–57 (1999) (insurance 
payments); National Collegiate Athletic Assn. v. Tar-
kanian, 488 U. S. 179, 197, n. 18 (1988) (college sports); 
San Francisco Arts & Athletics, Inc. v. United States 
Olympic Comm., 483 U. S. 522, 544–545 (1987) (amateur 
sports); Blum, 457 U. S., at 1011–1012 (nursing home); 
Rendell-Baker, 457 U. S., at 842 (special education); Polk 
County v. Dodson, 454 U. S. 312, 318–319 (1981) (public 
defender); Flagg Bros., 436 U. S., at 157–163 (private 
dispute resolution); Jackson, 419 U. S., at 352–354 (elec-
tric service). 
 The relevant function in this case is operation of public 
access channels on a cable system.  That function has  
not traditionally and exclusively been performed by  
government. 
 Since the 1970s, when public access channels became a 
regular feature on cable systems, a variety of private and 
public actors have operated public access channels, includ-
—————— 

1 Relatedly, this Court has recognized that a private entity may, un-
der certain circumstances, be deemed a state actor when the govern-
ment has outsourced one of its constitutional obligations to a private 
entity.  In West v. Atkins, for example, the State was constitutionally 
obligated to provide medical care to prison inmates.  487 U. S. 42, 56 
(1988).  That scenario is not present here because the government has 
no such obligation to operate public access channels. 
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ing: private cable operators; private nonprofit organiza-
tions; municipalities; and other public and private com-
munity organizations such as churches, schools, and li-
braries.  See Denver Area, 518 U. S., at 761–762 (plurality 
opinion); R. Oringel & S. Buske, The Access Manager’s 
Handbook: A Guide for Managing Community Television 
14–17 (1987). 
 The history of public access channels in Manhattan 
further illustrates the point.  In 1971, public access chan-
nels first started operating in Manhattan.  See D. Bren-
ner, M. Price, & M. Meyerson, Cable Television and Other 
Nonbroadcast Video §6:29, p. 6–47 (2018).  Those early 
Manhattan public access channels were operated in large 
part by private cable operators, with some help from 
private nonprofit organizations.  See G. Gillespie, Public 
Access Cable Television in the United States and Canada 
37–38 (1975); Janes, History and Structure of Public 
Access Television, 39 J. Film & Video, No. 3, pp. 15–17 
(1987).  Those private cable operators continued to operate 
the public access channels until the early 1990s, when 
MNN (also a private entity) began to operate the public 
access channels. 
 In short, operating public access channels on a cable 
system is not a traditional, exclusive public function within 
the meaning of this Court’s cases. 

B 
 To avoid that conclusion, the producers widen the lens 
and contend that the relevant function here is not simply 
the operation of public access channels on a cable system, 
but rather is more generally the operation of a public 
forum for speech.  And according to the producers, opera-
tion of a public forum for speech is a traditional, exclusive 
public function. 
 That analysis mistakenly ignores the threshold state-
action question.  When the government provides a forum 
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for speech (known as a public forum), the government may 
be constrained by the First Amendment, meaning that the 
government ordinarily may not exclude speech or speakers 
from the forum on the basis of viewpoint, or sometimes 
even on the basis of content.  See, e.g., Southeastern Pro-
motions, Ltd. v. Conrad, 420 U. S. 546, 547, 555 (1975) 
(private theater leased to the city); Police Dept. of Chicago 
v. Mosley, 408 U. S. 92, 93, 96 (1972) (sidewalks); Hague v. 
Committee for Industrial Organization, 307 U. S. 496, 
515–516 (1939) (streets and parks). 
 By contrast, when a private entity provides a forum for 
speech, the private entity is not ordinarily constrained by 
the First Amendment because the private entity is not a 
state actor.  The private entity may thus exercise editorial 
discretion over the speech and speakers in the forum.  
This Court so ruled in its 1976 decision in Hudgens v. 
NLRB.  There, the Court held that a shopping center 
owner is not a state actor subject to First Amendment 
requirements such as the public forum doctrine.  424 
U. S., at 520–521; see also Lloyd Corp. v. Tanner, 407 
U. S. 551, 569–570 (1972); Central Hardware Co. v. 
NLRB, 407 U. S. 539, 547 (1972); Alliance for Community 
Media, 56 F. 3d, at 121–123. 
 The Hudgens decision reflects a commonsense principle: 
Providing some kind of forum for speech is not an activity 
that only governmental entities have traditionally per-
formed.  Therefore, a private entity who provides a forum 
for speech is not transformed by that fact alone into a 
state actor.  After all, private property owners and private 
lessees often open their property for speech.  Grocery 
stores put up community bulletin boards.  Comedy clubs 
host open mic nights.  As Judge Jacobs persuasively ex-
plained, it “is not at all a near-exclusive function of the 
state to provide the forums for public expression, politics, 
information, or entertainment.”  882 F. 3d, at 311 (opinion 
concurring in part and dissenting in part).   
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 In short, merely hosting speech by others is not a tradi-
tional, exclusive public function and does not alone trans-
form private entities into state actors subject to First 
Amendment constraints. 
 If the rule were otherwise, all private property owners 
and private lessees who open their property for speech 
would be subject to First Amendment constraints and 
would lose the ability to exercise what they deem to be 
appropriate editorial discretion within that open forum.  
Private property owners and private lessees would face 
the unappetizing choice of allowing all comers or closing 
the platform altogether.  “The Constitution by no means 
requires such an attenuated doctrine of dedication of 
private property to public use.”  Hudgens, 424 U. S., at 519 
(internal quotation marks omitted).  Benjamin Franklin 
did not have to operate his newspaper as “a stagecoach, 
with seats for everyone.”  F. Mott, American Journalism 
55 (3d ed. 1962).  That principle still holds true.  As the 
Court said in Hudgens, to hold that private property own-
ers providing a forum for speech are constrained by the 
First Amendment would be “to create a court-made law 
wholly disregarding the constitutional basis on which 
private ownership of property rests in this country.”  424 
U. S., at 517 (internal quotation marks omitted).  The 
Constitution does not disable private property owners and 
private lessees from exercising editorial discretion over 
speech and speakers on their property.2 
 The producers here are seeking in effect to circumvent 
this Court’s case law, including Hudgens.  But Hudgens is 
sound, and we therefore reaffirm our holding in that case.3 
—————— 

2 A distinct question not raised here is the degree to which the First 
Amendment protects private entities such as Time Warner or MNN 
from government legislation or regulation requiring those private 
entities to open their property for speech by others.  Cf. Turner Broad-
casting System, Inc. v. FCC, 512 U. S. 622, 636–637 (1994). 

3 In Cornelius v. NAACP Legal Defense & Educational Fund, Inc., 
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C 
 Next, the producers retort that this case differs from 
Hudgens because New York City has designated MNN to 
operate the public access channels on Time Warner’s cable 
system, and because New York State heavily regulates 
MNN with respect to the public access channels.  Under 
this Court’s cases, however, those facts do not establish 
that MNN is a state actor. 
 New York City’s designation of MNN to operate the 
public access channels is analogous to a government li-
cense, a government contract, or a government-granted 
monopoly.  But as the Court has long held, the fact that 
the government licenses, contracts with, or grants a mo-
nopoly to a private entity does not convert the private 
entity into a state actor—unless the private entity is 
performing a traditional, exclusive public function.  See, 
e.g., San Francisco Arts & Athletics, 483 U. S., at 543–544 
(exclusive-use rights and corporate charters); Blum, 457 
U. S., at 1011 (licenses); Rendell-Baker, 457 U. S., at 840–
841 (contracts); Polk County, 454 U. S., at 319, n. 9, and 
320–322 (law licenses); Jackson, 419 U. S., at 351–352 
(electric monopolies); Columbia Broadcasting System, Inc. 
v. Democratic National Committee, 412 U. S. 94, 120–121 
(1973) (broadcast licenses); Moose Lodge No. 107 v. Irvis, 
407 U. S. 163, 176–177 (1972) (liquor licenses); cf. Trustees 
—————— 
this Court said in passing dicta that “a speaker must seek access to 
public property or to private property dedicated to public use to evoke 
First Amendment concerns.”  473 U. S. 788, 801 (1985).  But Cornelius 
dealt with government-owned property.  As JUSTICE THOMAS explained 
in Denver Area Educational Telecommunications Consortium, Inc. v. 
FCC, the Court’s admittedly imprecise and overbroad phrase in Cor-
nelius is not consistent with this Court’s case law and should not be 
read to suggest that private property owners or private lessees are 
subject to First Amendment constraints whenever they dedicate their 
private property to public use or otherwise open their property for 
speech.  518 U. S. 727, 827–828 (1996) (opinion concurring in judgment 
in part and dissenting in part). 
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of Dartmouth College v. Woodward, 4 Wheat. 518, 638–639 
(1819) (corporate charters).  The same principle applies if 
the government funds or subsidizes a private entity.  See 
Blum, 457 U. S., at 1011; Rendell-Baker, 457 U. S., at 840. 
 Numerous private entities in America obtain govern-
ment licenses, government contracts, or government-
granted monopolies.  If those facts sufficed to transform a 
private entity into a state actor, a large swath of private 
entities in America would suddenly be turned into state 
actors and be subject to a variety of constitutional con-
straints on their activities.  As this Court’s many state-
action cases amply demonstrate, that is not the law.  Here, 
therefore, the City’s designation of MNN to operate the 
public access channels on Time Warner’s cable system 
does not make MNN a state actor. 
 So, too, New York State’s extensive regulation of MNN’s 
operation of the public access channels does not make 
MNN a state actor.  Under the State’s regulations, air 
time on the public access channels must be free, and pro-
gramming must be aired on a first-come, first-served 
basis.  Those regulations restrict MNN’s editorial discre-
tion and in effect require MNN to operate almost like a 
common carrier.  But under this Court’s cases, those re-
strictions do not render MNN a state actor. 
 In Jackson v. Metropolitan Edison Co., the leading case 
on point, the Court stated that the “fact that a business is 
subject to state regulation does not by itself convert its 
action into that of the State.”  419 U. S., at 350.  In that 
case, the Court held that “a heavily regulated, privately 
owned utility, enjoying at least a partial monopoly in the 
providing of electrical service within its territory,” was not 
a state actor.  Id., at 358.  The Court explained that the 
“mere existence” of a “regulatory scheme”—even if “exten-
sive and detailed”—did not render the utility a state actor.  
Id., at 350, and n. 7.  Nor did it matter whether the State 
had authorized the utility to provide electric service to the 
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community, or whether the utility was the only entity 
providing electric service to much of that community. 
 This case closely parallels Jackson.  Like the electric 
utility in Jackson, MNN is “a heavily regulated, privately 
owned” entity.  Id., at 358.  As in Jackson, the regulations 
do not transform the regulated private entity into a state 
actor. 
 Put simply, being regulated by the State does not make 
one a state actor.  See Sullivan, 526 U. S., at 52; Blum, 
457 U. S., at 1004; Rendell-Baker, 457 U. S., at 841–842; 
Jackson, 419 U. S., at 350; Moose Lodge, 407 U. S., at 176–
177.  As the Court’s cases have explained, the “being 
heavily regulated makes you a state actor” theory of state 
action is entirely circular and would significantly endan-
ger individual liberty and private enterprise.  The theory 
would be especially problematic in the speech context, 
because it could eviscerate certain private entities’ rights 
to exercise editorial control over speech and speakers on 
their properties or platforms.  Not surprisingly, as 
JUSTICE THOMAS has pointed out, this Court has “never 
even hinted that regulatory control, and particularly 
direct regulatory control over a private entity’s First 
Amendment speech rights,” could justify subjecting the 
regulated private entity to the constraints of the First 
Amendment.  Denver Area, 518 U. S., at 829 (opinion 
concurring in judgment in part and dissenting in part). 
 In sum, we conclude that MNN is not subject to First 
Amendment constraints on how it exercises its editorial 
discretion with respect to the public access channels.  To 
be sure, MNN is subject to state-law constraints on its 
editorial discretion (assuming those state laws do not 
violate a federal statute or the Constitution).  If MNN 
violates those state laws, or violates any applicable con-
tracts, MNN could perhaps face state-law sanctions or 
liability of some kind.  We of course take no position on 
any potential state-law questions.  We simply conclude 
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that MNN, as a private actor, is not subject to First 
Amendment constraints on how it exercises editorial 
discretion over the speech and speakers on its public 
access channels. 

III 
 Perhaps recognizing the problem with their argument 
that MNN is a state actor under ordinary state-action 
principles applicable to private entities and private prop-
erty, the producers alternatively contend that the public 
access channels are actually the property of New York 
City, not the property of Time Warner or MNN.  On this 
theory, the producers say (and the dissent agrees) that 
MNN is in essence simply managing government property 
on behalf of New York City. 
 The short answer to that argument is that the public 
access channels are not the property of New York City.  
Nothing in the record here suggests that a government 
(federal, state, or city) owns or leases either the cable 
system or the public access channels at issue here.  Both 
Time Warner and MNN are private entities.  Time Warner 
is the cable operator, and it owns its cable network, which 
contains the public access channels.  MNN operates those 
public access channels with its own facilities and equip-
ment.  The City does not own or lease the public access 
channels, and the City does not possess a formal easement 
or other property interest in those channels.  The fran-
chise agreements between the City and Time Warner do 
not say that the City has any property interest in the 
public access channels.  On the contrary, the franchise 
agreements expressly place the public access channels 
“under the jurisdiction” of MNN.  App. 22.  Moreover, the 
producers did not allege in their complaint that the City 
has a property interest in the channels.  And the produc-
ers have not cited any basis in state law for such a conclu-
sion.  Put simply, the City does not have “any formal 
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easement or other property interest in those channels.”  
Denver Area, 518 U. S., at 828 (opinion of THOMAS, J.).   
 It does not matter that a provision in the franchise 
agreements between the City and Time Warner allowed 
the City to designate a private entity to operate the public 
access channels on Time Warner’s cable system.  Time 
Warner still owns the cable system.  And MNN still oper-
ates the public access channels.  To reiterate, nothing in 
the franchise agreements suggests that the City possesses 
any property interest in Time Warner’s cable system, or in 
the public access channels on that system. 
 It is true that the City has allowed the cable operator, 
Time Warner, to lay cable along public rights-of-way in 
the City.  But Time Warner’s access to public rights-of-
way does not alter the state-action analysis.  For Time 
Warner, as for other cable operators, access to public 
rights-of-way is essential to lay cable and construct a 
physical cable infrastructure.  See Turner Broadcasting 
System, Inc. v. FCC, 512 U. S. 622, 628 (1994).  But the 
same is true for utility providers, such as the electric 
utility in Jackson.  Put simply, a private entity’s permis-
sion from government to use public rights-of-way does not 
render that private entity a state actor. 
 Having said all that, our point here should not be read 
too broadly.  Under the laws in certain States, including 
New York, a local government may decide to itself operate 
the public access channels on a local cable system (as 
many local governments in New York State and around 
the country already do), or could take appropriate steps to 
obtain a property interest in the public access channels.  
Depending on the circumstances, the First Amendment 
might then constrain the local government’s operation of 
the public access channels.  We decide only the case before 
us in light of the record before us. 
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*  *  * 
 It is sometimes said that the bigger the government, the 
smaller the individual.  Consistent with the text of the 
Constitution, the state-action doctrine enforces a critical 
boundary between the government and the individual, and 
thereby protects a robust sphere of individual liberty.  
Expanding the state-action doctrine beyond its traditional 
boundaries would expand governmental control while 
restricting individual liberty and private enterprise.  We 
decline to do so in this case. 
 MNN is a private entity that operates public access 
channels on a cable system.  Operating public access 
channels on a cable system is not a traditional, exclusive 
public function.  A private entity such as MNN who opens 
its property for speech by others is not transformed by 
that fact alone into a state actor.  Under the text of the 
Constitution and our precedents, MNN is not a state actor 
subject to the First Amendment.  We reverse in relevant 
part the judgment of the Second Circuit, and we remand 
the case for further proceedings consistent with this opinion. 
 

It is so ordered. 
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 JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG, 
JUSTICE BREYER, and JUSTICE KAGAN join, dissenting. 
 The Court tells a very reasonable story about a case that 
is not before us.  I write to address the one that is. 
 This is a case about an organization appointed by the 
government to administer a constitutional public forum.  
(It is not, as the Court suggests, about a private property 
owner that simply opened up its property to others.)  New 
York City (the City) secured a property interest in public-
access television channels when it granted a cable fran-
chise to a cable company.  State regulations require those 
public-access channels to be made open to the public on 
terms that render them a public forum.  The City con-
tracted out the administration of that forum to a private 
organization, petitioner Manhattan Community Access 
Corporation (MNN).  By accepting that agency relation-
ship, MNN stepped into the City’s shoes and thus qualifies 
as a state actor, subject to the First Amendment like any 
other. 

I 
A 

 A cable-television franchise is, essentially, a license to 
create a system for distributing cable TV in a certain area.  
It is a valuable right, usually conferred on a private com-



2 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 
  

SOTOMAYOR, J., dissenting 

pany by a local government.  See 47 U. S. C. §§522(9)–(10), 
541(a)(2), (b)(1); Turner Broadcasting System, Inc. v. FCC, 
512 U. S. 622, 628 (1994).  A private company cannot enter 
a local cable market without one.  §541(b)(1). 
 Cable companies transmit content through wires that 
stretch “between a transmission facility and the television 
sets of individual subscribers.”  Id., at 627–628.  Creating 
this network of wires is a disruptive undertaking that 
“entails the use of public rights-of-way and easements.”  
Id., at 628. 
 New York State authorizes municipalities to grant cable 
franchises to cable companies of a certain size only if those 
companies agree to set aside at least one public access 
channel.  16 N. Y. Codes, Rules & Regs. §§895.1(f ), 
895.4(b)(1) (2016).  New York then requires that those 
public-access channels be open to all comers on “a first-
come, first-served, nondiscriminatory basis.”  §895.4(c)(4).  
Likewise, the State prohibits both cable franchisees and 
local governments from “exercis[ing] any editorial control” 
over the channels, aside from regulating obscenity and 
other unprotected content.  §§895.4(c)(8)–(9). 

B 
 Years ago, New York City (no longer a party to this suit) 
and Time Warner Entertainment Company (never a party 
to this suit) entered into a cable-franchise agreement.  
App. 22.  Time Warner received a cable franchise; the City 
received public-access channels.  The agreement also 
provided that the public-access channels would be operated 
by an independent, nonprofit corporation chosen by the 
Manhattan borough president.  But the City, as the prac-
tice of other New York municipalities confirms, could have 
instead chosen to run the channels itself.  See §895.4(c)(1); 
Brief for Respondents 35 (citing examples). 
 MNN is the independent nonprofit that the borough 
president appointed to run the channels; indeed, MNN 
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appears to have been incorporated in 1991 for that precise 
purpose, with seven initial board members selected by the 
borough president (though only two thus selected today).  
See App. 23; Brief for Respondents 7, n. 1.  The City ar-
ranged for MNN to receive startup capital from Time 
Warner and to be funded through franchise fees from 
Time Warner and other Manhattan cable franchisees.  
App. 23; Brief for New York County Lawyers Association 
(NYCLA) as Amicus Curiae 27; see also App. to Brief for 
Respondents 19a.  As the borough president announced 
upon MNN’s formation in 1991, MNN’s “central charge is 
to administer and manage all the public access channels of 
the cable television systems in Manhattan.”  App. to Brief 
for NYCLA as Amicus Curiae 1. 
 As relevant here, respondents DeeDee Halleck and 
Jesus Papoleto Melendez sued MNN in U. S. District 
Court for the Southern District of New York under 42 
U. S. C. §1983.  They alleged that the public-access chan-
nels, “[r]equired by state regulation and [the] local fran-
chise agreements,” are “a designated public forum of 
unlimited character”; that the City had “delegated control 
of that public forum to MNN”; and that MNN had, in turn, 
engaged in viewpoint discrimination in violation of re-
spondents’ First Amendment rights.  App. 39. 
 The District Court dismissed respondents’ First 
Amendment claim against MNN.  The U. S. Court of 
Appeals for the Second Circuit reversed that dismissal, 
concluding that the public-access channels “are public 
forums and that [MNN’s] employees were sufficiently 
alleged to be state actors taking action barred by the First 
Amendment.”  882 F. 3d 300, 301–302 (2018).   Because 
the case before us arises from a motion to dismiss, re-
spondents’ factual allegations must be accepted as true.  
Hernandez v. Mesa, 582 U. S. ___, ___ (2017) ( per curiam) 
(slip op., at 1). 
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II 
 I would affirm the judgment below.  The channels are 
clearly a public forum: The City has a property interest in 
them, and New York regulations require that access to 
those channels be kept open to all.  And because the City 
(1) had a duty to provide that public forum once it granted 
a cable franchise and (2) had a duty to abide by the First 
Amendment once it provided that forum, those obligations 
did not evaporate when the City delegated the administra-
tion of that forum to a private entity.  Just as the City 
would have been subject to the First Amendment had it 
chosen to run the forum itself, MNN assumed the same 
responsibility when it accepted the delegation. 

A 
 When a person alleges a violation of the right to free 
speech, courts generally must consider not only what was 
said but also in what context it was said. 
 On the one hand, there are “public forums,” or settings 
that the government has opened in some way for speech 
by the public (or some subset of it).  The Court’s prece-
dents subdivide this broader category into various subcat-
egories, with the level of leeway for government regulation 
of speech varying accordingly.  See Minnesota Voters 
Alliance v. Mansky, 585 U. S. ___, ___ (2018) (slip op., 
at 7).  Compare Frisby v. Schultz, 487 U. S. 474, 480 (1988) 
(streets and public parks, traditional public forums), with 
Southeastern Promotions, Ltd. v. Conrad, 420 U. S. 546, 
555 (1975) (city-leased theater, designated public forum), 
with Christian Legal Soc. Chapter of Univ. of Cal., Has-
tings College of Law v. Martinez, 561 U. S. 661, 669, 679, 
and n. 12 (2010) (program for registered student organiza-
tions, limited public forum).  But while many cases turn 
on which type of “forum” is implicated, the important 
point here is that viewpoint discrimination is impermissi-
ble in them all.  See Good News Club v. Milford Central 
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School, 533 U. S. 98, 106 (2001). 
 On the other hand, there are contexts that do not fall 
under the “forum” rubric.  For one, there are contexts in 
which the government is simply engaging in its own 
speech and thus has freedom to select the views it prefers.  
See, e.g., Walker v. Texas Div., Sons of Confederate Veter-
ans, Inc., 576 U. S. ___, ___–___ (2015) (slip op., at 6–7) 
(specialty license plates); Pleasant Grove City v. Summum, 
555 U. S. 460, 467–469, 481 (2009) (privately donated 
permanent monuments in a public park).1  In addition, 
there are purely private spaces, where the First Amend-
ment is (as relevant here) inapplicable.  The First 
Amendment leaves a private store owner (or homeowner), 
for example, free to remove a customer (or dinner guest) 
for expressing unwanted views.  See, e.g., Lloyd Corp. v. 
Tanner, 407 U. S. 551, 569–570 (1972).  In these settings, 
there is no First Amendment right against viewpoint 
discrimination. 
 Here, respondents alleged viewpoint discrimination.  
App. 39.  So a key question in this case concerns what the 
Manhattan public-access channels are: a public forum of 
some kind, in which a claim alleging viewpoint discrimina-
tion would be cognizable, or something else, such as gov-
ernment speech or purely private property, where picking 
favored viewpoints is appropriately commonplace.2  Nei-
ther MNN nor the majority suggests that this is an in-
—————— 

1 That does not mean that no restrictions apply at all to the govern-
ment’s expression in such spaces, but it does mean that the government 
can pick and choose among different views.  See Walker, 576 U. S., at 
___, ___–___ (slip op., at 6, 17–18); Summum, 555 U. S., at 468. 

2 The channels are not, of course, a physical place.  Under the Court’s 
precedents, that makes no difference: Regardless of whether something 
“is a forum more in a metaphysical than in a spatial or geographic 
sense, . . . the same principles are applicable.”  Rosenberger v. Rector 
and Visitors of Univ. of Va., 515 U. S. 819, 830 (1995) (treating “Stu-
dent Activities Fund” as the forum at issue and citing cases in which a 
school’s mail system and a charity drive were the relevant forums). 
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stance of government speech.  This case thus turns first 
and foremost on whether the public-access channels are or 
are not purely private property.3 

1 
 This Court has not defined precisely what kind of gov-
ernmental property interest (if any) is necessary for a 
public forum to exist.  See Cornelius v. NAACP Legal 
Defense & Ed. Fund, Inc., 473 U. S. 788, 801 (1985) (“a 
speaker must seek access to public property or to private 
property dedicated to public use”).  But see ante, at 11, n. 3 
(appearing to reject the phrase “private property dedicated 
to public use” as “passing dicta”).  I assume for the sake of 
argument in this case that public-forum analysis is inap-
propriate where the government lacks a “significant prop-
erty interest consistent with the communicative purpose of 
the forum.”  Denver Area Ed. Telecommunications Consor-
tium, Inc. v. FCC, 518 U. S. 727, 829 (1996) (THOMAS, J., 
concurring in judgment in part and dissenting in part). 
 Such an interest is present here.  As described above, 
New York State required the City to obtain public-access 
channels from Time Warner in exchange for awarding a 
cable franchise.  See supra, at 2.  The exclusive right to 
use these channels (and, as necessary, Time Warner’s 
infrastructure) qualifies as a property interest, akin at the 
very least to an easement. 
 The last time this Court considered a case centering on 
public-access channels, five Justices described an interest 
like the one here as similar to an easement.  Although 
JUSTICE BREYER did not conclude that a public-access 
channel was indeed a public forum, he likened the cable 
—————— 

3 As discussed below, it is possible that some (or even many) public-
access channels are government speech.  The channels that MNN 
administers, however, are clearly better thought of as a public forum 
given the New York regulations mandating open and equal access.  See 
infra, at 9–10, and n. 7. 



 Cite as: 587 U. S. ____ (2019) 7 
 

SOTOMAYOR, J., dissenting 

company’s agreement to reserve such channels “to the 
reservation of a public easement, or a dedication of land 
for streets and parks, as part of a municipality’s approval 
of a subdivision of land.”  Denver Area, 518 U. S., at 760–
761 (joined by Stevens and Souter, JJ.).  And Justice 
Kennedy observed not only that an easement would be an 
appropriate analogy, id., at 793–794 (opinion concurring 
in part, concurring in judgment in part, and dissenting in 
part, joined by GINSBURG, J.), but also that “[p]ublic access 
channels meet the definition of a public forum,” id., at 791, 
“even though they operate over property to which the 
cable operator holds title,” id., at 792; see also id., at 792–
793 (noting that the entire cable system’s existence stems 
from the municipality’s decision to grant the franchise).  
What those five Justices suggested in 1996 remains true 
today. 
 “A common idiom describes property as a ‘bun-
dle of sticks’—a collection of individual rights which, in 
certain combinations, constitute property.”  United States 
v. Craft, 535 U. S. 274, 278 (2002).  Rights to exclude and 
to use are two of the most crucial sticks in the bundle.  See 
id., at 283.  “State law determines . . . which sticks are in a 
person’s bundle,” id., at 278, and therefore defining prop-
erty itself is a state-law exercise.4  As for whether there is 
a sufficient property interest to trigger First Amendment 
forum analysis, related precedents show that there is. 
 As noted above, there is no disputing that Time Warner 
owns the wires themselves.  See Turner, 512 U. S., at 628.  
If the wires were a road, it would be easy to define the 
public’s right to walk on it as an easement.  See, e.g., In re 
India Street, 29 N. Y. 2d 97, 100–103, 272 N. E 2d 518, 
—————— 

4 The parties have not pointed this Court to any New York law defini-
tively establishing the status of the channels.  But even if there were 
uncertainty about the status of the channels under New York law, that 
would not be a reason to resolve the case against respondents (plaintiffs 
below) at the motion to dismiss stage.  See infra, at 12, n. 9, 14. 
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518–520 (1971).  Similarly, if the wires were a theater, 
there would be no question that a government’s long-term 
lease to use it would be sufficient for public-forum pur- 
poses.  Southeastern Promotions, 420 U. S., at 547, 555.  But 
some may find this case more complicated because the 
wires are not a road or a theater that one can physically 
occupy; they are a conduit for transmitting signals that 
appear as television channels.  In other words, the ques-
tion is how to understand the right to place content on 
those channels using those wires. 
 The right to convey expressive content using someone 
else’s physical infrastructure is not new.  To give another 
low-tech example, imagine that one company owns a 
billboard and another rents space on that billboard.  The 
renter can have a property interest in placing content on 
the billboard for the lease term even though it does not 
own the billboard itself.  See, e.g., Naegele Outdoor Adver-
tising Co. of Minneapolis v. Lakeville, 532 N. W. 2d 249, 
253 (Minn. 1995); see also Matter of XAR Corp. v. Di Do-
nato, 76 App. Div. 2d 972, 973, 429 N. Y. S. 2d 59, 60 
(1980) (“Although invariably labeled ‘leases,’ agreements 
to erect advertising signs or to place signs on walls or 
fences are easements in gross”). 
 The same principle should operate in this higher tech 
realm.  Just as if the channels were a billboard, the City 
obtained rights for exclusive use of the channels by the 
public for the foreseeable future; no one is free to take the 
channels away, short of a contract renegotiation.  Cf. 
Craft, 535 U. S., at 283.  The City also obtained the right 
to administer, or delegate the administration of, the chan-
nels.  The channels are more intangible than a billboard, 
but no one believes that a right must be tangible to qualify 
as a property interest.  See, e.g., Armstrong v. United 
States, 364 U. S. 40, 48–49 (1960) (treating destruction of 
valid liens as a taking); Adams Express Co. v. Ohio State 
Auditor, 166 U. S. 185, 219 (1897) (treating “privileges, 
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corporate franchises, contracts or obligations” as taxable 
property).  And it is hardly unprecedented for a govern-
ment to receive a right to transmit something over a pri-
vate entity’s infrastructure in exchange for conferring 
something of value on that private entity; examples go 
back at least as far as the 1800s.5 
 I do not suggest that the government always obtains a 
property interest in public-access channels created by 
franchise agreements.  But the arrangement here is con-
sistent with what the Court would treat as a governmen-
tal property interest in other contexts.  New York City 
gave Time Warner the right to lay wires and sell cable TV.  
In exchange, the City received an exclusive right to send 
its own signal over Time Warner’s infrastructure—no 
different than receiving a right to place ads on another’s 
billboards.  Those rights amount to a governmental prop-
erty interest in the channels, and that property interest is 
clearly “consistent with the communicative purpose of the 
forum,” Denver Area, 518 U. S., at 829 (opinion of THOMAS, 
J.).  Indeed, it is the right to transmit the very content to 
which New York law grants the public open and equal 
access. 

2 
 With the question of a governmental property interest 
resolved, it should become clear that the public-access 
channels are a public forum.6  Outside of classic examples 
—————— 

5 For example, during the railroad boom, governments obtained not 
only physical easements in favor of the public over tracks used, owned, 
and managed by private railroads, including rights to use the rails and 
all relevant “fixtures and appurtenances,” see, e.g., Lake Superior & 
Mississippi R. Co. v. United States, 93 U. S. 442, 444, 453–454 (1877), 
but also, in some situations, rights to transmit personnel and freight for 
free or at reduced rates, Ellis, Railroad Land Grant Rates, 1850–1945, 
21 J. Land & P. U. Econ. 207, 209, 211–212 (1945). 

6 Though the majority disagrees on the property question, I do not 
take it seriously to dispute that this point would follow.  See ante, at 
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like sidewalks and parks, a public forum exists only where 
the government has deliberately opened up the setting for 
speech by at least a subset of the public.  Cornelius, 473 
U. S., at 802.  “Accordingly, the Court has looked to the 
policy and practice of the government,” as well as the 
nature of the property itself, “to ascertain whether it 
intended to designate a place not traditionally open to 
assembly and debate as a public forum.”  See ibid.  For 
example, a state college might make its facilities open to 
student groups, or a municipality might open up an audi-
torium for certain public meetings.  See id., at 802–803. 
 The requisite governmental intent is manifest here.  As 
noted above, New York State regulations require that the 
channels be made available to the public “on a first-come, 
first-served, nondiscriminatory basis.”  16 N. Y. Codes, 
Rules & Regs. §895.4(c)(4); see also §§895.4(c)(8)–(9).  The 
State, in other words, mandates that the doors be wide 
open for public expression.  MNN’s contract with Time 
Warner follows suit.  App. 23.  And that is essentially how 
MNN itself describes things.  See Tr. of Oral Arg. 9 (“We 
do not prescreen videos.  We—they come into the door.  We 
put them on the air”).7  These regulations “evidenc[e] a 
clear intent to create a public forum.”  Cornelius, 473 
U. S., at 802. 

B 
 If New York’s public-access channels are a public forum, 
it follows that New York cannot evade the First Amend-
ment by contracting out administration of that forum to a 

—————— 
14–15. 

7 New York may be uncommon (as it often is); public-access channels 
in other States may well have different policies and practices that make 
them more like government speech than constitutional forums.  See 
Brief for Respondents 30–31; Brief for American Civil Liberties Union 
et al. as Amici Curiae 13–15.  New York’s scheme, however, is the only 
one before us. 
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private agent.  When MNN took on the responsibility of 
administering the forum, it stood in the City’s shoes and 
became a state actor for purposes of 42 U. S. C. §1983. 
 This conclusion follows from the Court’s decision in West 
v. Atkins, 487 U. S. 42 (1988).  The Court in West unani-
mously held that a doctor hired to provide medical care to 
state prisoners was a state actor for purposes of §1983.  
Id., at 54; see also id., at 58 (Scalia, J., concurring in part 
and concurring in judgment).  Each State must provide 
medical care to prisoners, the Court explained, id., at 54, 
and when a State hires a private doctor to do that job, the 
doctor becomes a state actor, “ ‘clothed with the authority 
of state law,’ ” id., at 55.  If a doctor hired by the State 
abuses his role, the harm is “caused, in the sense relevant 
for state-action inquiry,” by the State’s having incarcer-
ated the prisoner and put his medical care in that doctor’s 
hands.  Ibid. 
 The fact that the doctor was a private contractor, the 
Court emphasized, made no difference.  Ibid.  It was “the 
physician’s function within the state system,” not his 
private-contractor status, that determined whether his 
conduct could “fairly be attributed to the State.”  Id., at 
55–56.  Once the State imprisoned the plaintiff, it owed 
him duties under the Eighth Amendment; once the State 
delegated those duties to a private doctor, the doctor 
became a state actor.  See ibid.; see also id., at 56–57.  If 
the rule were any different, a State would “ ‘be free to 
contract out all services which it is constitutionally obli-
gated to provide and leave its citizens with no means 
for vindication of those rights, whose protection has 
been delegated to ‘private’ actors, when they have been 
denied.’ ”  Id., at 56, n. 14. 
 West resolves this case.  Although the settings are dif-
ferent, the legal features are the same: When a govern-
ment (1) makes a choice that triggers constitutional obli-
gations, and then (2) contracts out those constitutional 
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responsibilities to a private entity, that entity—in agree-
ing to take on the job—becomes a state actor for purposes 
of §1983.8  
 Not all acts of governmental delegation necessarily 
trigger constitutional obligations, but this one did.  New 
York State regulations required the City to secure public-
access channels if it awarded a cable franchise.  16 N. Y. 
Codes, Rules & Regs. §895.4(b)(1).  The City did award a 
cable franchise.  The State’s regulations then required the 
City to make the channels it obtained available on a “first-
come, first-served, nondiscriminatory basis.”9  §895.4(c)(4).  
—————— 

8 Governments are, of course, not constitutionally required to open 
prisons or public forums, but once they do either of these things, 
constitutional obligations attach.  The rule that a government may not 
evade the Constitution by substituting a private administrator, mean-
while, is not a prison-specific rule.  More than 50 years ago, for exam-
ple, this Court made clear in Evans v. Newton, 382 U. S. 296 (1966), 
that the city of Macon, Georgia, could not evade the Fourteenth 
Amendment’s Equal Protection Clause by handing off control of a park 
to a group “of ‘private’ trustees.”  Id., at 301.  Rather, “the public 
character of [the] park require[d] that it be treated as a public institu-
tion subject to the command of the Fourteenth Amendment, regardless 
of who ha[d] title under state law.”  Id., at 302. 

9 Accordingly, this is not a case in which a private entity has been 
asked to exercise standardless discretion.  See, e.g., American Mfrs. 
Mut. Ins. Co. v. Sullivan, 526 U. S. 40, 52 (1999).  Had New York law 
left MNN free to choose its favorite submissions, for example, a differ-
ent result might well follow. 

MNN has suggested to this Court that its contract with Time Warner 
allows it “to curate content, to decide to put shows together on one of 
our channels or a different channel.”  Tr. of Oral Arg. 6; see Reply Brief 
9.  But MNN’s contract cannot defeat New York law’s “first-come, first-
served, nondiscriminatory” scheduling requirement, 16 N. Y. Codes, 
Rules & Regs. §895.4(c)(4), and the discretion MNN asserts seems to be 
at most some limited authority to coordinate the exact placement and 
timing of the content it is obliged to accept indiscriminately, see Tr. of 
Oral Arg. 25–26.  That seems akin to the authority to make reasonable 
time, place, and manner provisions, which is consistent with adminis-
tering any public forum.  See Ward v. Rock Against Racism, 491 U. S. 
781, 791 (1989).  As for any factual assertions about how the channels 
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That made the channels a public forum.  See supra, at 9–
10.  Opening a public forum, in turn, entailed First 
Amendment obligations. 
 The City could have done the job itself, but it instead 
delegated that job to a private entity, MNN.  MNN could 
have said no, but it said yes.  (Indeed, it appears to exist 
entirely to do this job.)  By accepting the job, MNN accepted 
the City’s responsibilities.  See West, 487 U. S., at 55. 
The First Amendment does not fall silent simply because a 
government hands off the administration of its constitu-
tional duties to a private actor. 

III 
 The majority acknowledges that the First Amendment 
could apply when a local government either (1) has a 
property interest in public-access channels or (2) is more 
directly involved in administration of those channels than 
the City is here.  Ante, at 15.  And it emphasizes that it 
“decide[s] only the case before us in light of the record 
before us.”  Ibid.  These case-specific qualifiers sharply 
limit the immediate effect of the majority’s decision, but 
that decision is still meaningfully wrong in two ways.  
First, the majority erroneously decides the property ques-
tion against the plaintiffs as a matter of law.  Second, and 
more fundamentally, the majority mistakes a case about 
the government choosing to hand off responsibility to an 
agent for a case about a private entity that simply enters a 
marketplace. 

A 
 The majority’s explanation for why there is no govern-

—————— 
are operated in practice, this case arises from MNN’s motion to dismiss, 
so the facts asserted against it must be accepted as true.  Hernandez v. 
Mesa, 582 U. S. ___, ___ (2017) (per curiam) (slip op., at 1).  And any 
uncertainty about the facts or New York law, in any event, would be a 
reason to vacate and remand, not reverse. 



14 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 
  

SOTOMAYOR, J., dissenting 

mental property interest here, ante, at 14–15, does not 
hold up.  The majority focuses on the fact that “[b]oth 
Time Warner and MNN are private entities”; that Time 
Warner “owns its cable network, which contains the public 
access channels”; and that “MNN operates those public 
access channels with its own facilities and equipment.”  
Ante, at 14; see also ante, at 15.  Those considerations 
cannot resolve this case.  The issue is not who owns the 
cable network or that MNN uses its own property to oper-
ate the channels.  The key question, rather, is whether the 
channels themselves are purely private property.  An 
advertiser may not own a billboard, but that does not 
mean that its long-term lease is not a property interest.  
See supra, at 8. 
 The majority also says that “[n]othing in the record here 
suggests that a government . . . owns or leases either the 
cable system or the public access channels at issue here.”  
Ante, at 14.  But the cable system itself is irrelevant, and, 
as explained above, the details of the exchange that yielded 
Time Warner’s cable franchise suggest a governmental 
property interest in the channels.  See supra, at 6–9. 
 The majority observes that “the franchise agreements 
expressly place the public access channels ‘under the 
jurisdiction’ of MNN,” ante, at 14, but that language sim- 
ply describes the City’s appointment of MNN to administer 
the channels.  The majority also chides respondents for 
failing to “alleg[e] in their complaint that the City has a 
property interest in the channels,” ibid., but, fairly read, 
respondents’ complaint includes such an assertion.10  In 
—————— 

10 Respondents alleged that the City “created an electronic public 
forum” and “delegat[ed] control of that forum to” MNN.  App. 17.  They 
further alleged that “[a]lmost all cable franchise agreements require 
cable operators—as a condition for easements to use the public rights-
of-way—to dedicate some channels for programming by the public,” id., 
at 20, invoked the state regulations requiring the designation of a 
channel here, id., at 21, and then alleged that the City’s franchise 
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any event, any ambiguity or imprecision does not justify 
resolving the case against respondents at the motion-to-
dismiss stage.  To the extent the majority has doubts 
about respondents’ complaint—or factual or state-law 
issues that may bear upon the existence of a property 
interest—the more prudent course would be to vacate and 
remand for the lower courts to consider those matters 
more fully.  In any event, as I have explained, the best 
course of all would be to affirm. 

B 
 More fundamentally, the majority’s opinion erroneously 
fixates on a type of case that is not before us: one in which 
a private entity simply enters the marketplace and is then 
subject to government regulation.  The majority swings 
hard at the wrong pitch. 
 The majority focuses on Jackson v. Metropolitan Edison 
Co., 419 U. S. 345 (1974), which is a paradigmatic example 
of a line of cases that reject §1983 liability for private 
actors that simply operate against a regulatory backdrop.  
Jackson emphasized that the “fact that a business is 
subject to state regulation does not by itself convert its 
action into that of the State.”  Id., at 350; accord, ante, at 
12.  Thus, the fact that a utility company entered the 
marketplace did not make it a state actor, even if it was 
highly regulated.  See Jackson, 419 U. S., at 358; accord, 
—————— 
agreement “requires Time Warner to set aside” the channels, id., at 22.  
While the complaint does not use the words “property interest,” those 
allegations can be read to include the idea that whatever was “set 
aside” or “dedicate[d],” id., at 20, 22, qualified as a sufficient City 
property interest to support respondents’ assertion of a public forum.  
Cf. People v. Brooklyn & Queens Transit Corp., 273 N. Y. 394, 400–401, 
7 N. E. 2d 833, 835 (1937) (discussing dedications of property to public 
use); cf. also Denver Area Ed. Telecommunications Consortium, Inc. v. 
FCC, 518 U. S. 727, 794 (1996) (Kennedy, J., concurring in part, con-
curring in judgment in part, and dissenting in part) (noting this 
theory). 
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ante, at 12–13.  The same rule holds, of course, for private 
comedy clubs and grocery stores.  See ante, at 9.11 
 The Jackson line of cases is inapposite here.  MNN is 
not a private entity that simply ventured into the market-
place.  It occupies its role because it was asked to do so by 
the City, which secured the public-access channels in 
exchange for giving up public rights of way, opened those 
channels up (as required by the State) as a public forum, 
and then deputized MNN to administer them.  That dis-
tinguishes MNN from a private entity that simply sets up 
shop against a regulatory backdrop.  To say that MNN is 
nothing more than a private organization regulated by the 
government is like saying that a waiter at a restaurant is 
—————— 

11 There was a time when this Court’s precedents may have portended 
the kind of First Amendment liability for purely private property 
owners that the majority spends so much time rejecting.  See Marsh v. 
Alabama, 326 U. S. 501, 505–509 (1946) (treating a company-owned 
town as subject to the First Amendment); Food Employees v. Logan 
Valley Plaza, Inc., 391 U. S. 308, 315–320, and n. 9, 325 (1968) (extend-
ing Marsh to cover a private shopping center to the extent that it 
sought to restrict speech about its businesses).  But the Court soon 
stanched that trend.  See Lloyd Corp. v. Tanner, 407 U. S. 551, 561–567 
(1972) (cabining Marsh and refusing to extend Logan Valley); Hudgens 
v. NLRB, 424 U. S. 507, 518 (1976) (making clear that “the rationale of 
Logan Valley did not survive” Lloyd).  Ever since, this Court has been 
reluctant to find a “public function” when it comes to “private commer-
cial transactions” (even if they occur against a legal or regulatory 
backdrop), see, e.g., Flagg Bros., Inc. v. Brooks, 436 U. S. 149, 161–163 
(1978), instead requiring a closer connection between the private entity 
and a government or its agents, see, e.g., Brentwood Academy v. Ten-
nessee Secondary School Athletic Assn., 531 U. S. 288, 298 (2001) 
(nonprofit interscholastic athletic association “pervasive[ly] entwine[d]” 
with governmental institutions and officials); Lugar v. Edmondson Oil 
Co., 457 U. S. 922, 942 (1982) (state-created system “whereby state 
officials [would] attach property on the ex parte application of one party 
to a private dispute”); see also Burton v. Wilmington Parking Authority, 
365 U. S. 715, 723–725 (1961) (restaurant in municipal parking garage 
partly maintained by municipal agency); accord, ante, at 6–7.  Jackson 
exemplifies the line of cases that supplanted cases like Logan Valley—
not cases like this one. 
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an independent food seller who just happens to be highly 
regulated by the restaurant’s owners. 
 The majority also relies on the Court’s statements that 
its “public function” test requires that a function have 
been “traditionally and exclusively performed” by the 
government.  Ante, at 6 (emphasis deleted); see Jackson, 
419 U. S., at 352.  Properly understood, that rule cabins 
liability in cases, such as Jackson, in which a private actor 
ventures of its own accord into territory shared (or regu-
lated) by the government (e.g., by opening a power com- 
pany or a shopping center).  The Court made clear in West 
that the rule did not reach further, explaining that “the 
fact that a state employee’s role parallels one in the pri-
vate sector” does not preclude a finding of state action.  
487 U. S., at 56, n. 15. 
 When the government hires an agent, in other words, 
the question is not whether it hired the agent to do some-
thing that can be done in the private marketplace too.  If 
that were the key question, the doctor in West would not 
have been a state actor.  Nobody thinks that orthopedics is 
a function “traditionally exclusively reserved to the State,” 
Jackson, 419 U. S., at 352. 
 The majority consigns West to a footnote, asserting that 
its “scenario is not present here because the government 
has no [constitutional] obligation to operate public access 
channels.”  Ante, at 7, n. 1.  The majority suggests that 
West is different because “the State was constitutionally 
obligated to provide medical care to prison inmates.”  Ante, 
at 7, n. 1.  But what the majority ignores is that the State 
in West had no constitutional obligation to open the prison 
or incarcerate the prisoner in the first place; the obligation 
to provide medical care arose when it made those prior 
choices. 
 The City had a comparable constitutional obligation 
here—one brought about by its own choices, made against 
a state-law backdrop.  The City, of course, had no constitu-



18 MANHATTAN COMMUNITY ACCESS CORP. v. HALLECK 
  

SOTOMAYOR, J., dissenting 

tional obligation to award a cable franchise or to operate 
public-access channels.  But once the City did award a 
cable franchise, New York law required the City to obtain 
public-access channels, see supra, at 2, and to open them 
up as a public forum, see supra, at 9–10.  That is when the 
City’s obligation to act in accordance with the First 
Amendment with respect to the channels arose.  That is 
why, when the City handed the administration of that 
forum off to an agent, the Constitution followed.  See 
supra, at 10–13.12 
 The majority is surely correct that “when a private 
entity provides a forum for speech, the private entity is 
not ordinarily constrained by the First Amendment.”  
Ante, at 9.  That is because the majority is not talking 
about constitutional forums—it is talking about spaces 
where private entities have simply invited others to come 
speak.  A comedy club can decide to open its doors as wide 
as it wants, but it cannot appoint itself as a government 
agent.  The difference is between providing a service of 
one’s own accord and being asked by the government to 
administer a constitutional responsibility (indeed, here, 
existing to do so) on the government’s behalf.13 
—————— 

12 Jackson v. Metropolitan Edison Co., 419 U. S. 345 (1974), by con-
trast, exemplifies a type of case in which a private actor provides a 
service that there is no governmental obligation to provide at all.  See 
id., at 353 (no state requirement for government to provide utility 
service); see also, e.g., Hudgens, 424 U. S. 507 (shopping center).  In 
West v. Atkins, 487 U. S. 42 (1988), by contrast, the prison was obli- 
gated to provide health care in accordance with the Eighth Amendment to 
its prisoners once it incarcerated them, and here, the City was required 
to provide a public forum to its residents in accordance with the First 
Amendment once it granted the cable franchise.  See supra, at 11–13. 

13 Accordingly, the majority need not fear that “all private property 
owners and private lessees who open their property for speech [c]ould 
be subject to First Amendment constraints.”  Ante, at 10.  Those kinds 
of entities are not the government’s agents; MNN is.  Whether such 
entities face “extensive regulation” or require “government licenses, 
government contracts, or government-granted monopolies,” ante, at 12, 
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 To see more clearly the difference between the cases on 
which the majority fixates and the present case, leave 
aside the majority’s private comedy club.  Imagine instead 
that a state college runs a comedy showcase each year, 
renting out a local theater and, pursuant to state regula-
tions mandating open access to certain kinds of student 
activities, allowing students to sign up to perform on a 
first-come, first-served basis.  Cf. Rosenberger v. Rector 
and Visitors of Univ. of Va., 515 U. S. 819 (1995).  After a 
few years, the college decides that it is tired of running the 
show, so it hires a performing-arts nonprofit to do the job.  
The nonprofit prefers humor that makes fun of a certain 
political party, so it allows only student acts that share its 
views to participate.  Does the majority believe that the 
nonprofit is indistinguishable, for purposes of state action, 
from a private comedy club opened by local entrepreneurs? 
 I hope not.  But two dangers lurk here regardless.  On 
the one hand, if the City’s decision to outsource the chan-
nels to a private entity did render the First Amendment 
irrelevant, there would be substantial cause to worry 
about the potential abuses that could follow.  Can a state 
university evade the First Amendment by hiring a non-
profit to apportion funding to student groups?  Can a city 
do the same by appointing a corporation to run a munici-
pal theater?  What about its parks? 
 On the other hand, the majority hastens to qualify its 
decision, see ante, at 7, n. 1, 15, and to cabin it to the 
specific facts of this case, ante, at 15.  Those are prudent 
limitations.  Even so, the majority’s focus on Jackson still 
risks sowing confusion among the lower courts about how 
and when government outsourcing will render any abuses 
that follow beyond the reach of the Constitution. 
 In any event, there should be no confusion here.  MNN 
—————— 
is immaterial, so long as they have not accepted the government’s 
request to fulfill the government’s duties on its behalf. 
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is not a private entity that ventured into the marketplace 
and found itself subject to government regulation.  It was 
asked to do a job by the government and compensated 
accordingly.  If it does not want to do that job anymore, it 
can stop (subject, like any other entity, to its contractual 
obligations).  But as long as MNN continues to wield the 
power it was given by the government, it stands in the 
government’s shoes and must abide by the First Amend-
ment like any other government actor. 

IV 
 This is not a case about bigger governments and smaller 
individuals, ante, at 16; it is a case about principals and 
agents.  New York City opened up a public forum on public-
access channels in which it has a property interest.  It 
asked MNN to run that public forum, and MNN accepted 
the job.  That makes MNN subject to the First Amend-
ment, just as if the City had decided to run the public 
forum itself.   
 While the majority emphasizes that its decision is nar-
row and factbound, ante, at 15, that does not make it any 
less misguided.  It is crucial that the Court does not con-
tinue to ignore the reality, fully recognized by our prece-
dents, that private actors who have been delegated consti-
tutional responsibilities like this one should be 
accountable to the Constitution’s demands.  I respectfully 
dissent. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
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After the 2010 census, Virginia redrew legislative districts for the 
State’s Senate and House of Delegates.  Voters in 12 impacted House 
districts sued two state agencies and four election officials (collective-
ly, State Defendants), charging that the redrawn districts were ra-
cially gerrymandered in violation of the Fourteenth Amendment’s 
Equal Protection Clause.  The House of Delegates and its Speaker 
(collectively, the House) intervened as defendants, participating in 
the bench trial, on appeal to this Court, and at a second bench trial, 
where a three-judge District Court held that 11 of the districts were 
unconstitutionally drawn, enjoined Virginia from conducting elec-
tions for those districts before adoption of a new plan, and gave the 
General Assembly several months to adopt that plan.  Virginia’s At-
torney General announced that the State would not pursue an appeal 
to this Court.  The House, however, did file an appeal. 

Held: The House lacks standing, either to represent the State’s inter-
ests or in its own right.  Pp. 3–12. 
 (a) To cross the standing threshold, a litigant must show (1) a con-
crete and particularized injury, that (2) is fairly traceable to the chal-
lenged conduct, and (3) is likely to be redressed by a favorable deci-
sion.  Hollingsworth v. Perry, 570 U. S. 693, 704.  Standing must be 
met at every stage of the litigation, including on appeal.  Arizonans 
for Official English v. Arizona, 520 U. S. 43, 64.  And as a jurisdic-
tional requirement, standing cannot be waived or forfeited.  To ap-
peal a decision that the primary party does not challenge, an interve-
nor must independently demonstrate standing.  Wittman v. 
Personhuballah, 578 U. S. ___, ___.  Pp. 3–4. 
 (b) The House lacks standing to represent the State’s interests.  
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The State itself had standing to press this appeal, see Diamond v. 
Charles, 476 U. S. 54, 62, and could have designated agents to do so, 
Hollingsworth, 570 U. S., at 710.  However, the State did not desig-
nate the House to represent its interests here.  Under Virginia law, 
authority and responsibility for representing the State’s interests in 
civil litigation rest exclusively with the State’s Attorney General.  
Virginia state courts permitted the House to intervene to defend leg-
islation in Vesilind v. Virginia State Bd. of Elections, 295 Va. 427, 
813 S. E. 2d 739, but the House’s participation in Vesilind occurred in 
the same defensive posture as did the House’s participation in earlier 
phases of this case, when the House did not need to establish stand-
ing.  Moreover, the House pointed to nothing in the Vesilind litigation 
suggesting that the Virginia courts understood the House to be rep-
resenting the interests of the State itself.  Karcher v. May, 484 U. S. 
72, distinguished.  Throughout this litigation, the House has pur-
ported to represent only its own interests.  The House thus lacks au-
thority to displace Virginia’s Attorney General as the State’s repre-
sentative.  Pp. 4–7. 
 (c) The House also lacks standing to pursue this appeal in its own 
right.  This Court has never held that a judicial decision invalidating 
a state law as unconstitutional inflicts a discrete, cognizable injury 
on each organ of government that participated in the law’s passage.  
Virginia’s Constitution allocates redistricting authority to the “Gen-
eral Assembly,” of which the House constitutes only a part.  That fact 
distinguishes this case from Arizona State Legislature v. Arizona In-
dependent Redistricting Comm’n, 576 U. S. ___, where Arizona’s 
House and Senate—acting together—had standing to challenge the 
constitutionality of a referendum that gave redistricting authority 
exclusively to an independent commission.  The Arizona referendum 
was also assailed on the ground that it permanently deprived the leg-
islative plaintiffs of their role in the redistricting process, while the 
order challenged here does not alter the General Assembly’s domi-
nant initiating and ongoing redistricting role.  Coleman v. Miller, 307 
U. S. 433, also does not aid the House here, where the issue is the 
constitutionality of a concededly enacted redistricting plan, not the 
results of a legislative chamber’s poll or the validity of any counted or 
uncounted vote.  Redrawing district lines indeed may affect the 
chamber’s membership, but the House as an institution has no cog-
nizable interest in the identity of its members.  The House has no 
prerogative to select its own members.  It is a representative body 
composed of members chosen by the people.  Changes in its member-
ship brought about by the voting public thus inflict no cognizable in-
jury on the House.  Sixty-seventh Minnesota State Senate v. Beens, 
406 U. S. 187, distinguished.  Nor does a court order causing legisla-
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tors to seek reelection in districts different from those they currently 
represent affect the House’s representational nature.  Legislative dis-
tricts change frequently, and the Virginia Constitution guards 
against representational confusion by providing that delegates con-
tinue to represent the districts that elected them, even if their reelec-
tion campaigns will be waged in different districts.  In short, the 
State of Virginia would rather stop than fight on.  One House of its 
bicameral legislature cannot alone continue the litigation against the 
will of its partners in the legislative process.  Pp. 7–12. 

Appeal dismissed.  Reported below: 326 F. Supp. 3d 128. 

 GINSBURG, J., delivered the opinion of the Court, in which THOMAS, 
SOTOMAYOR, KAGAN, and GORSUCH, JJ., joined.  ALITO, J., filed a dis-
senting opinion, in which ROBERTS, C. J., and BREYER and KAVANAUGH, 
JJ., joined. 
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VIRGINIA HOUSE OF DELEGATES, ET AL., 
APPELLANTS v. GOLDEN BETHUNE-HILL, ET AL. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

[June 17, 2019] 

 JUSTICE GINSBURG delivered the opinion of the Court. 
 The Court resolves in this opinion a question of standing 
to appeal.  In 2011, after the 2010 census, Virginia redrew 
legislative districts for the State’s Senate and House of 
Delegates.  Voters in 12 of the impacted House districts 
sued two Virginia state agencies and four election officials 
(collectively, State Defendants) charging that the redrawn 
districts were racially gerrymandered in violation of the 
Fourteenth Amendment’s Equal Protection Clause.  The 
Virginia House of Delegates and its Speaker (collectively, 
the House) intervened as defendants and carried the 
laboring oar in urging the constitutionality of the chal-
lenged districts at a bench trial, see Bethune-Hill v. Vir-
ginia State Bd. of Elections, 141 F. Supp. 3d 505 (ED Va. 
2015), on appeal to this Court, see Bethune-Hill v. Virginia 
State Bd. of Elections, 580 U. S. ___ (2017), and at a sec-
ond bench trial.  In June 2018, after the second bench 
trial, a three-judge District Court in the Eastern District 
of Virginia, dividing 2 to 1, held that in 11 of the districts 
“the [S]tate ha[d] [unconstitutionally] sorted voters . . . 
based on the color of their skin.”  Bethune-Hill v. Virginia 
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State Bd. of Elections, 326 F. Supp. 3d 128, 180 (2018).  
The court therefore enjoined Virginia “from conducting 
any elections . . . for the office of Delegate . . . in the Chal-
lenged Districts until a new redistricting plan is adopted.”  
Id., at 227.  Recognizing the General Assembly’s “primary 
jurisdiction” over redistricting, the District Court gave the 
General Assembly approximately four months to “adop[t] a 
new redistricting plan that eliminate[d] the constitutional 
infirmity.”  Ibid. 
 A few weeks after the three-judge District Court’s rul-
ing, Virginia’s Attorney General announced, both publicly 
and in a filing with the District Court, that the State 
would not pursue an appeal to this Court.  Continuing the 
litigation, the Attorney General concluded, “would not be 
in the best interest of the Commonwealth or its citizens.”  
Defendants’ Opposition to Intervenor-Defendants’ Motion 
to Stay Injunction Pending Appeal Under 28 U. S. C. 
§1253 in No. 3:14–cv–852 (ED Va.), Doc. 246, p. 1.  The 
House, however, filed an appeal to this Court, App. to 
Juris. Statement 357–358, which the State Defendants 
moved to dismiss for want of standing.  We postponed 
probable jurisdiction, 586 U. S. ___ (2018), and now grant 
the State Defendants’ motion.  The House, we hold, lacks 
authority to displace Virginia’s Attorney General as repre-
sentative of the State.  We further hold that the House, as 
a single chamber of a bicameral legislature, has no stand-
ing to appeal the invalidation of the redistricting plan 
separately from the State of which it is a part.1 

—————— 
1 After the General Assembly failed to enact a new redistricting plan 

within the four months allowed by the District Court, that court en-
tered a remedial order delineating districts for the 2019 election.  The 
House has noticed an appeal to this Court from that order as well, and 
the State Defendants have moved to dismiss the follow-on appeal for 
lack of standing.  See Virginia House of Delegates v. Bethune-Hill, 
No. 18–1134.  In the appeal from the remedial order, the House and the 
State Defendants largely repeat the arguments on standing earlier 
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I 
 To reach the merits of a case, an Article III court must 
have jurisdiction.  “One essential aspect of this require-
ment is that any person invoking the power of a federal 
court must demonstrate standing to do so.”  Hollingsworth 
v. Perry, 570 U. S. 693, 704 (2013).  The three elements of 
standing, this Court has reiterated, are (1) a concrete and 
particularized injury, that (2) is fairly traceable to the 
challenged conduct, and (3) is likely to be redressed by a 
favorable decision.  Ibid. (citing Lujan v. Defenders of 
Wildlife, 504 U. S. 555, 560–561 (1992)).  Although rulings 
on standing often turn on a plaintiff ’s stake in initially 
filing suit, “Article III demands that an ‘actual contro- 
versy’ persist throughout all stages of litigation.”  Hol-
lingsworth, 570 U. S., at 705 (quoting Already, LLC v. 
Nike, Inc., 568 U. S. 85, 90–91 (2013)).  The standing 
requirement therefore “must be met by persons seeking 
appellate review, just as it must be met by persons ap-
pearing in courts of first instance.”  Arizonans for Official 
English v. Arizona, 520 U. S. 43, 64 (1997).  As a jurisdic-
tional requirement, standing to litigate cannot be waived 
or forfeited.  And when standing is questioned by a court 
or an opposing party, the litigant invoking the court’s 
jurisdiction must do more than simply allege a nonobvious 
harm.  See Wittman v. Personhuballah, 578 U. S. ___, ___–
___ (2016) (slip op., at 5–6).  To cross the standing thresh-
old, the litigant must explain how the elements essential 
to standing are met. 
 Before the District Court, the House participated in both 
bench trials as an intervenor in support of the State De-
fendants.  And in the prior appeal to this Court, the House 
participated as an appellee.  Because neither role entailed 
—————— 
advanced in this appeal.  The House’s claim to standing to pursue an 
appeal from the remedial order fares no better than its assertion of 
standing here.  See post, p. ___. 
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invoking a court’s jurisdiction, it was not previously in-
cumbent on the House to demonstrate its standing.  That 
situation changed when the House alone endeavored to 
appeal from the District Court’s order holding 11 districts 
unconstitutional, thereby seeking to invoke this Court’s 
jurisdiction.  As the Court has repeatedly recognized, to 
appeal a decision that the primary party does not chal-
lenge, an intervenor must independently demonstrate 
standing.  Wittman, 578 U. S. ___; Diamond v. Charles, 
476 U. S. 54 (1986).  We find unconvincing the House’s 
arguments that it has standing, either to represent the 
State’s interests or in its own right. 

II 
A 

 The House urges first that it has standing to represent 
the State’s interests.  Of course, “a State has standing to 
defend the constitutionality of its statute.”  Id., at 62.  No 
doubt, then, the State itself could press this appeal.  And, 
as this Court has held, “a State must be able to designate 
agents to represent it in federal court.”  Hollingsworth, 
570 U. S., at 710.  So if the State had designated the 
House to represent its interests, and if the House had in 
fact carried out that mission, we would agree that the 
House could stand in for the State.  Neither precondition, 
however, is met here. 
 To begin with, the House has not identified any legal 
basis for its claimed authority to litigate on the State’s 
behalf.  Authority and responsibility for representing the 
State’s interests in civil litigation, Virginia law prescribes, 
rest exclusively with the State’s Attorney General: 

“All legal service in civil matters for the Common-
wealth, the Governor, and every state department, in-
stitution, division, commission, board, bureau, agency, 
entity, official, court, or judge . . . shall be rendered 
and performed by the Attorney General, except as 
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provided in this chapter and except for [certain judi-
cial misconduct proceedings].”  Va. Code Ann. §2.2–
507(A) (2017).2 

 Virginia has thus chosen to speak as a sovereign entity 
with a single voice.  In this regard, the State has adopted 
an approach resembling that of the Federal Government, 
which “centraliz[es]” the decision whether to seek certiorari 
by “reserving litigation in this Court to the Attorney Gen-
eral and the Solicitor General.”  United States v. Provi-
dence Journal Co., 485 U. S. 693, 706 (1988) (dismissing a 
writ of certiorari sought by a special prosecutor without 
authorization from the Solicitor General); see 28 U. S. C. 
§518(a); 28 CFR §0.20(a) (2018).  Virginia, had it so cho-
sen, could have authorized the House to litigate on the 
State’s behalf, either generally or in a defined class of 
cases.  Hollingsworth, 570 U. S., at 710.  Some States have 
done just that.  Indiana, for example, empowers “[t]he 
House of Representatives and Senate of the Indiana Gen-
eral Assembly . . . to employ attorneys other than the 
Attorney General to defend any law enacted creating 
legislative or congressional districts for the State of Indi-
ana.”  Ind. Code §2–3–8–1 (2011).  But the choice belongs 
to Virginia, and the House’s argument that it has authority 
to represent the State’s interests is foreclosed by the 
State’s contrary decision. 
 The House observes that Virginia state courts have 
permitted it to intervene to defend legislation.  But the 
sole case the House cites on this point—Vesilind v. Virginia 
State Bd. of Elections, 295 Va. 427, 813 S. E. 2d 739 

—————— 
2 The exceptions referenced in the statute’s text are inapposite here.  

They include circumstances where, “in the opinion of the Attorney 
General, it is impracticable or uneconomical for [the] legal service to be 
rendered by him or one of his assistants,” or where the Virginia Su-
preme Court or any of its justices are litigating matters “arising out of 
[that court’s] official duties.”  §2.2–507(C). 
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(2018)—does not bear the weight the House would place 
upon it.  In Vesilind, the House intervened in support of 
defendants in the trial court, and continued to defend the 
trial court’s favorable judgment on appeal.  Id., at 433–
434, 813 S. E. 2d, at 742.  The House’s participation in 
Vesilind thus occurred in the same defensive posture as 
did the House’s participation in earlier phases of this case, 
when the House did not need to establish standing.  More-
over, the House has pointed to nothing in the Virginia 
courts’ decisions in the Vesilind litigation suggesting that 
the courts understood the House to be representing the 
interests of the State itself. 
 Nonetheless, the House insists, this Court’s decision in 
Karcher v. May, 484 U. S. 72 (1987), dictates that we treat 
Vesilind as establishing conclusively the House’s authority 
to litigate on the State’s behalf.  True, in Karcher, the 
Court noted a record, similar to that in Vesilind, of litiga-
tion by state legislative bodies in state court, and concluded 
without extensive explanation that “the New Jersey Legis-
lature had authority under state law to represent the 
State’s interests . . . .”  484 U. S., at 82.  Of crucial signifi-
cance, however, the Court in Karcher noted no New Jersey 
statutory provision akin to Virginia’s law vesting the 
Attorney General with exclusive authority to speak for the 
Commonwealth in civil litigation.  Karcher therefore 
scarcely impels the conclusion that, despite Virginia’s 
clear enactment making the Attorney General the State’s 
sole representative in civil litigation, Virginia has desig-
nated the House as its agent to assert the State’s interests 
in this Court. 
 Moreover, even if, contrary to the governing statute, we 
indulged the assumption that Virginia had authorized the 
House to represent the State’s interests, as a factual mat-
ter the House never indicated in the District Court that it 
was appearing in that capacity.  Throughout this litiga-
tion, the House has purported to represent its own inter-
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ests.  Thus, in its motion to intervene, the House observed 
that it was “the legislative body that actually drew the 
redistricting plan at issue,” and argued that the existing 
parties—including the State Defendants—could not ade-
quately protect its interests.  App. 2965–2967.  Nowhere 
in its motion did the House suggest it was intervening as 
agent of the State.  That silence undermines the House’s 
attempt to proceed before us on behalf of the State.  As 
another portion of the Court’s Karcher decision clarifies, a 
party may not wear on appeal a hat different from the one 
it wore at trial.  484 U. S., at 78 (parties may not appeal in 
particular capacities “unless the record shows that they 
participated in those capacities below”).3 

B 
 The House also maintains that, even if it lacks standing 
to pursue this appeal as the State’s agent, it has standing 
in its own right.  To support standing, an injury must be 
“legally and judicially cognizable.”  Raines v. Byrd, 521 
U. S. 811, 819 (1997).  This Court has never held that a 
judicial decision invalidating a state law as unconstitu-
tional inflicts a discrete, cognizable injury on each organ of 
government that participated in the law’s passage.  The 
Court’s precedent thus lends no support for the notion that 
one House of a bicameral legislature, resting solely on its 
role in the legislative process, may appeal on its own 
behalf a judgment invalidating a state enactment. 
 Seeking to demonstrate its asserted injury, the House 
—————— 

3 Nor can we give ear to the House’s assertion that forfeiture or ac-
quiescence bar the State Defendants from contesting the House’s 
authority to represent the State’s interests.  See Brief for Appellants 
29–30.  As earlier observed, standing to sue (or appeal) is a nonwaiv- 
able jurisdictional requirement.  See supra, at 3.  Moreover, even if 
forfeiture were not beyond the pale, the State Defendants here could 
hardly be held to have relinquished an objection to the House’s partici-
pation in a capacity—on behalf of the State itself—in which the House 
was not participating in the District Court. 
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emphasizes its role in enacting redistricting legislation in 
particular.  The House observes that, under Virginia law, 
“members of the Senate and of the House of Delegates of 
the General Assembly shall be elected from electoral 
districts established by the General Assembly.”  Va. 
Const., Art. 2, §6.  The House has standing, it contends, 
because it is “the legislative body that actually drew the 
redistricting plan,” and because, the House asserts, any 
remedial order will transfer redistricting authority from it 
to the District Court.  Brief for Appellants 23, 26–28 (in-
ternal quotation marks omitted).  But the Virginia consti-
tutional provision the House cites allocates redistricting 
authority to the “General Assembly,” of which the House 
constitutes only a part. 
 That fact distinguishes this case from Arizona State 
Legislature v. Arizona Independent Redistricting Comm’n, 
576 U. S. ___ (2015), in which the Court recognized the 
standing of the Arizona House and Senate—acting to- 
gether—to challenge a referendum that gave redistricting 
authority exclusively to an independent commission, 
thereby allegedly usurping the legislature’s authority 
under the Federal Constitution over congressional redis-
tricting.  In contrast to this case, in Arizona State Legisla-
ture there was no mismatch between the body seeking to 
litigate and the body to which the relevant constitutional 
provision allegedly assigned exclusive redistricting author-
ity.  See 576 U. S., at ___–___ (slip op., at 11–12).  Just as 
individual members lack standing to assert the institu-
tional interests of a legislature, see Raines, 521 U. S., at 
829,4 a single House of a bicameral legislature lacks ca-
pacity to assert interests belonging to the legislature as a 
whole. 
 Moreover, in Arizona State Legislature, the challenged 
—————— 

4 Raines held that individual Members of Congress lacked standing to 
challenge the Line Item Veto Act. 
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referendum was assailed on the ground that it permanently 
deprived the legislative plaintiffs of their role in the redis-
tricting process.  Here, by contrast, the challenged order 
does not alter the General Assembly’s dominant initiating 
and ongoing role in redistricting.  Compare Arizona State 
Legislature, 576 U. S., at ___ (slip op., at 14) (allegation of 
nullification of “any vote by the Legislature, now or in the 
future, purporting to adopt a redistricting plan” (internal 
quotation marks omitted)), with 326 F. Supp. 3d, at 227 
(recognizing the General Assembly’s “primary jurisdiction” 
over redistricting and giving the General Assembly first 
crack at enacting a revised redistricting plan).5 
 Nor does Coleman v. Miller, 307 U. S. 433 (1939), aid 
the House.  There, the Court recognized the standing of 20 
state legislators who voted against a resolution ratifying 
the proposed Child Labor Amendment to the Federal 
Constitution.  Id., at 446.  The resolution passed, the 
opposing legislators stated, only because the Lieutenant 
Governor cast a tie-breaking vote—a procedure the legis-
lators argued was impermissible under Article V of the 
Federal Constitution.  See Arizona State Legislature, 576 
U. S., at ___–___ (slip op., at 13–14) (citing Coleman, 307 
U. S., at 446).  As the Court has since observed, Coleman 
stands “at most” “for the proposition that legislators whose 
votes would have been sufficient to defeat (or enact) a 
specific legislative Act have standing to sue if that legisla-
tive action goes into effect (or does not go into effect), on 

—————— 
5 Misplaced for similar reasons is the House’s reliance on this Court’s 

statements in INS v. Chadha, 462 U. S. 919, 929–931, and nn. 5–6, 
939–940 (1983), that the United States House and Senate were “proper 
parties” or “adverse parties.”  First, it is far from clear that the Court 
meant those terms to refer to standing, as opposed to the simple fact 
that both Houses of Congress had intervened.  In any event, the statute 
at issue in Chadha granted each Chamber of Congress an ongoing 
power—to veto certain Executive Branch decisions—that each House 
could exercise independent of any other body. 
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the ground that their votes have been completely nulli-
fied.”  Raines, 521 U. S., at 823.  Nothing of that sort 
happened here.  Unlike Coleman, this case does not con-
cern the results of a legislative chamber’s poll or the valid-
ity of any counted or uncounted vote.  At issue here, in-
stead, is the constitutionality of a concededly enacted 
redistricting plan.  As we have already explained, a single 
House of a bicameral legislature generally lacks standing 
to appeal in cases of this order. 
 Aside from its role in enacting the invalidated redistrict-
ing plan, the House, echoed by the dissent, see post, at 
1–5, asserts that the House has standing because altered 
district boundaries may affect its composition.  For sup-
port, the House and the dissent rely on Sixty-seventh 
Minnesota State Senate v. Beens, 406 U. S. 187 (1972) (per 
curiam), in which this Court allowed the Minnesota Sen-
ate to challenge a District Court malapportionment litiga-
tion order that reduced the Senate’s size from 67 to 35 
members.  The Court said in Beens: “[C]ertainly the [Min-
nesota Senate] is directly affected by the District Court’s 
orders,” rendering the Senate “an appropriate legal entity 
for purpose of intervention and, as a consequence, of an 
appeal in a case of this kind.”  Id., at 194. 
 Beens predated this Court’s decisions in Diamond v. 
Charles and other cases holding that intervenor status 
alone is insufficient to establish standing to appeal.  
Whether Beens established law on the question of stand-
ing, as distinct from intervention, is thus less than pellu-
cid.  But even assuming, arguendo, that Beens was, and 
remains, binding precedent on standing, the order there at 
issue injured the Minnesota Senate in a way the order 
challenged here does not injure the Virginia House.  Cut-
ting the size of a legislative chamber in half would neces-
sarily alter its day-to-day operations.  Among other things, 
leadership selection, committee structures, and voting 
rules would likely require alteration.  By contrast, al- 
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though redrawing district lines indeed may affect the 
membership of the chamber, the House as an institution 
has no cognizable interest in the identity of its members.6  
Although the House urges that changes to district lines 
will “profoundly disrupt its day-to-day operations,” Reply 
Brief 3, it is scarcely obvious how or why that is so.  As the 
party invoking this Court’s jurisdiction, the House bears 
the burden of doing more than “simply alleg[ing] a nonob-
vious harm.”  Wittman, 578 U. S., at ___ (slip op., at 6). 
 Analogizing to “group[s] other than a legislative body,” 
the dissent insists that the House has suffered an “obvi-
ous” injury.  Post, at 3.  But groups like the string quartet 
and basketball team posited by the dissent select their 
own members.  Similarly, the political parties involved in 
the cases the dissent cites, see post, at 3, n. 1 (citing New 
York State Bd. of Elections v. Lopez Torres, 552 U. S. 196, 
202 (2008), and Eu v. San Francisco County Democratic 
Central Comm., 489 U. S. 214, 229–230 (1989)), select 
their own leadership and candidates.  In stark contrast, 
the House does not select its own members.  Instead, it is 
a representative body composed of members chosen by the 
people.  Changes to its membership brought about by the 
voting public thus inflict no cognizable injury on the 
House.7 
 The House additionally asserts injury from the creation 
of what it calls “divided constituencies,” suggesting that a 

—————— 
6 The dissent urges that changes to district lines will alter the 

House’s future legislative output.  See post, at 1–5.  A legislative 
chamber as an institution, however, suffers no legally cognizable injury 
from changes to the content of legislation its future members may elect 
to enact.  By contrast, the House has an obvious institutional interest 
in the manner in which it goes about its business. 

7 The dissent further suggests that “we must assume that the district-
ing plan enacted by the legislature embodies the House’s judgment” 
regarding the best way to select its members.  Post, at 4.  For the 
reasons explained supra, at 7–10, however, the House’s role in the 
legislative process does not give it standing to pursue this appeal. 
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court order causing legislators to seek reelection in dis-
tricts different from those they currently represent affects 
the House’s representational nature.  But legislative 
districts change frequently—indeed, after every decennial 
census—and the Virginia Constitution resolves any confu-
sion over which district is being represented.  It provides 
that delegates continue to represent the districts that 
elected them, even if their reelection campaigns will be 
waged in different districts.  Va. Const., Art. 2, §6 (“A 
member in office at the time that a decennial redistricting 
law is enacted shall complete his term of office and shall 
continue to represent the district from which he was elected 
for the duration of such term of office . . . .”).  We see little 
reason why the same would not hold true after districting 
changes caused by judicial decisions, and we thus foresee 
no representational confusion.  And if harms centered on 
costlier or more difficult election campaigns are cogniza-
ble—a question that, as in Wittman, 578 U. S., at ___–___ 
(slip op., at 5–6), we need not decide today—those harms 
would be suffered by individual legislators or candidates, 
not by the House as a body. 
 In short, Virginia would rather stop than fight on.  One 
House of its bicameral legislature cannot alone continue 
the litigation against the will of its partners in the legisla-
tive process. 

*  *  * 
 For the reasons stated, we dismiss the House’s appeal 
for lack of jurisdiction. 

It is so ordered. 
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_________________ 
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_________________ 

VIRGINIA HOUSE OF DELEGATES, ET AL., 
APPELLANTS v. GOLDEN BETHUNE-HILL, ET AL. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

[June 17, 2019] 

 JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE 
BREYER, and JUSTICE KAVANAUGH join, dissenting. 
 I would hold that the Virginia House of Delegates has 
standing to take this appeal.  The Court disagrees for two 
reasons: first, because Virginia law does not authorize the 
House to defend the invalidated redistricting plan on 
behalf of the Commonwealth, see ante, at 4–7, and, sec-
ond, because the imposition of the District Court’s district-
ing plan would not cause the House the kind of harm 
required by Article III of the Constitution, see ante, at 7–
12.  I am convinced that the second holding is wrong and 
therefore will not address the first. 

I 
 Our decision in Lujan v. Defenders of Wildlife, 504 U. S. 
555, 560 (1992), identified the three elements that consti-
tute the “irreducible constitutional minimum of standing” 
demanded by Article III.  A party invoking the jurisdiction 
of a federal court must have “(1) suffered an injury in fact, 
(2) that is fairly traceable to the challenged conduct of the 
defendant, and (3) that is likely to be redressed by a favor-
able judicial decision.”  Spokeo, Inc. v. Robins, 578 U. S. 
___, ___ (2016) (slip op., at 6).  The Virginia House of 
Delegates satisfies all those requirements in this case. 
 I begin with “injury in fact.”  It is clear, in my judgment, 
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that the new districting plan ordered by the lower court 
will harm the House in a very fundamental way.  A legis-
lative districting plan powerfully affects a legislative 
body’s output of work.  Each legislator represents a par-
ticular district, and each district contains a particular set 
of constituents with particular interests and views.  Cf., 
e.g., App. 165 (noting the “varied factors that can create or 
contribute to communities of interest” in districts (House 
Committee on Privileges and Elections resolution)).  The 
interests and views of these constituents generally have 
an important effect on everything that a legislator does—
meeting with the representatives of organizations and 
groups seeking the legislator’s help in one way or another, 
drafting and sponsoring bills, pushing for and participat-
ing in hearings, writing or approving reports, and of 
course, voting.  When the boundaries of a district are 
changed, the constituents and communities of interest 
present within the district are altered, and this is likely to 
change the way in which the district’s representative does 
his or her work.  And while every individual voter will end 
up being represented by a legislator no matter which 
districting plan is ultimately used, it matters a lot how 
voters with shared interests and views are concentrated or 
split up.  The cumulative effects of all the decisions that go 
into a districting plan have an important impact on the 
overall work of the body. 
 All of this should really go without saying.  After all, it 
is precisely because of the connections between the way 
districts are drawn, the composition of a legislature, and 
the things that a legislature does that so much effort is 
invested in drawing, contesting, and defending districting 
plans.  Districting matters because it has institutional and 
legislative consequences.  To suggest otherwise, to argue 
that substituting one plan for another has no effect on the 
work or output of the legislative body whose districts are 
changed, would really be quite astounding.  If the selection 
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of a districting plan did not alter what the legislative body 
does, why would there be such pitched battles over redis-
tricting efforts? 
 What the Court says on this point is striking.  According 
to the Court, “the House as an institution has no cogniza-
ble interest in the identity of its members,” and thus 
suffers no injury from the imposition of a districting plan 
that “may affect the membership of the chamber” or the 
“content of legislation its future members may elect to 
enact.”  Ante, at 11, and n. 6 (emphasis deleted).  Really?  
It seems obvious that any group consisting of members 
who must work together to achieve the group’s aims has a 
keen interest in the identity of its members, and it follows 
that the group also has a strong interest in how its mem-
bers are selected.  And what is more important to such a 
group than the content of its work? 
 Apply what the Court says to a group other than a 
legislative body and it is immediately obvious that the 
Court is wrong.  Does a string quartet have an interest in 
the identity of its cellist?  Does a basketball team have an 
interest in the identity of its point guard?  Does a board of 
directors have an interest in the identity of its chairper-
son?  Does it matter to these groups how their members 
are selected?  Do these groups care if the selection method 
affects their performance?  Of course. 
 The Virginia House of Delegates exists for a purpose: to 
represent and serve the interests of the people of the 
Commonwealth.  The way in which its members are se-
lected has a powerful effect on how it goes about this 
purpose1—a proposition reflected by the Commonwealth’s 
choice to mandate certain districting criteria in its consti-

—————— 
1 The Court has not hesitated to recognize this link in other contexts.  

See, e.g., New York State Bd. of Elections v. Lopez Torres, 552 U. S. 196, 
202 (2008); Eu v. San Francisco County Democratic Central Comm., 
489 U. S. 214, 229–230 (1989). 
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tution.  See Va. Const., Art. II, §6.  As far as the House’s 
standing, we must assume that the districting plan enacted 
by the legislature embodies the House’s judgment regard-
ing the method of selecting members that best enables it 
to serve the people of the Commonwealth.  (Whether this 
is a permissible judgment is a merits question, not a ques-
tion of standing.  Cf. Warth v. Seldin, 422 U. S. 490, 502 
(1975)).  It therefore follows that discarding that plan and 
substituting another inflicts injury in fact. 
 Our most pertinent precedent supports the standing of 
the House on this ground.  In Sixty-seventh Minnesota 
State Senate v. Beens, 406 U. S. 187 (1972) (per curiam), 
we held that the Minnesota Senate had standing to appeal 
a district court order reapportioning the Senate’s seats.  In 
reaching that conclusion, we noted that “certainly” such 
an order “directly affected” the Senate.  Id., at 194.  The 
same is true here.  There can be no doubt that the new 
districting plan “directly affect[s]” the House whose dis-
tricts it redefines and whose legislatively drawn districts 
have been replaced with a court-ordered map.  That the 
Beens Court drew its “directly affect[s]” language from a 
case involving a standard reapportionment challenge, see 
Silver v. Jordan, 241 F. Supp. 576, 579 (SD Cal. 1964) 
(per curiam), aff ’d, 381 U. S. 415 (1965) (per curiam), only 
serves to confirm that the House’s injury is sufficient to 
demonstrate standing under Beens. 
 In an effort to distinguish Beens, it is argued that the 
District Court decision at issue there, which slashed the 
number of senators in half, “ha[d] a distinct and more 
direct effect on the body itself than a mere shift in district 
lines.”  Brief for United States as Amicus Curiae 17; see 
Brief for State Appellees 38.  But even if the effect of the 
court order was greater in Beens than it is here, it is the 
existence—not the extent—of an injury that matters for 
purposes of Article III standing. 
 The Court suggests that the effects of the court-ordered 
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districting plan in Beens were different from the effects of 
the plan now before us because the former concerned the 
legislature’s internal operations.  See ante, at 10–11.  But 
even if the imposition of the court-ordered plan in this 
case would not affect the internal operations of the House 
(and that is by no means clear), it is very strange to think 
that changes to such things as “committee structures” and 
“voting rules,” see ante, at 10, are more important than 
changes in legislative output. 
 In short, the invalidation of the House’s redistricting 
plan and its replacement with a court-ordered map would 
cause the House to suffer a “concrete” injury.  And as 
Article III demands, see Spokeo, 578 U. S., at ___–___ (slip 
op., at 6–7), that injury would also be “particularized” 
(because it would target the House); “imminent” (because 
it would certainly occur if this appeal is dismissed); 
“traceable” to the imposition of the new, court-ordered 
plan; and “redress[able]” by the relief the House seeks 
here.  Ibid. 

II 
 Although the opinion of the Court begins by citing the 
three fundamental Article III standing requirements just 
discussed, see ante, at 3, it is revealing that the Court 
never asserts that the effect of the court-ordered plan at 
issue would not cause the House “concrete” harm.  In-
stead, the Court claims only that any harm would not be 
“ ‘judicially cognizable,’ ” ante, at 7; see also ante, at 11.  
The Court lifts this term from Raines v. Byrd, 521 U. S. 
811, 819 (1997), where the Court held that individual 
Members of Congress lacked standing to challenge the 
constitutionality of the Line Item Veto Act.  But the deci-
sion in Raines rested heavily on federal separation-of-
powers concerns, which are notably absent here.  See id., 
at 819–820, 826–829; id., at 832–835 (Souter, J., concur-
ring in judgment).  And although the Court does not say so 
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expressly, what I take from its use of the term “judicially 
cognizable” injury rather than “concrete” injury is that the 
decision here is not really based on the Lujan factors, 
which set out the “irreducible” minimum demanded by 
Article III.  504 U. S., at 560.  Instead, the argument 
seems to be that the House’s injury is insufficient for some 
other, only-hinted-at reason. 
 Both the United States, appearing as an amicus, and 
the Commonwealth of Virginia are more explicit.  The 
Solicitor General’s brief argues as follows: 

“In the federal system, the Constitution gives Con-
gress only ‘legislative Powers,’ U. S. Const. Art. 1, §1, 
and the ‘power to seek judicial relief . . . cannot possi-
bly be regarded as merely in aid of the legislative 
function.’  Buckley v. Valeo, 424 U. S. 1, 138 (1976) 
(per curiam).  As a result, ‘once Congress makes its 
choice in enacting legislation, its participation ends.’  
Bowsher v. Synar, 478 U. S. 714, 733 (1986). . . . The 
same is true here.  A branch of a state government 
that makes rather than enforces the law does not it-
self have a cognizable Article III interest in the de-
fense of its laws.”  Brief for United States as Amicus 
Curiae 14–15 (emphasis added). 

The Virginia Solicitor General makes a similar argument.  
See Brief for State Appellees 42–44. 
 These arguments are seriously flawed because the 
States are under no obligation to follow the Federal Con-
stitution’s model when it comes to the separation of pow-
ers.  See Whalen v. United States, 445 U. S. 684, 689, n. 4 
(1980); cf. Raines, supra, at 824, n. 8; Arizona State Legis-
lature v. Arizona Independent Redistricting Comm’n, 576 
U. S. ___, ___, n. 12 (2015) (slip op., at 14, n. 12).  If one 
House of Congress or one or more Members of Congress 
attempt to invoke the power of a federal court, the court 
must consider whether this attempt is consistent with the 
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structure created by the Federal Constitution.  An interest 
asserted by a Member of Congress or by one or both Houses 
of Congress that is inconsistent with that structure may 
not be judicially cognizable.  But I do not see how we can 
say anything similar about the standing of state legisla-
tors or state legislative bodies.2  Cf. Karcher v. May, 484 
U. S. 72, 81–82 (1987).  The separation of powers (or the 
lack thereof ) under a state constitution is purely a matter 
of state law, and neither the Court nor the Virginia Solici-
tor General has provided any support for the proposition 
that Virginia law bars the House from defending, in its 
own right, the constitutionality of a districting plan. 

*  *  * 
 For these reasons, I would hold that the House of Dele-
gates has standing, and I therefore respectfully dissent. 

—————— 
2 The Court’s observation that the Virginia Constitution gives legisla-

tive districting authority to the General Assembly as a whole—in other 
words, to the House of Delegates and the Senate in combination—does 
not answer the question.  To start, a similar argument against standing 
was pressed and rejected in Sixty-seventh Minnesota State Senate v. 
Beens, 406 U. S. 187 (1972) (per curiam), see Motion of Appellees to 
Dismiss Appeal in O. T. 1971, No. 71–1024, p. 9, and the Court does not 
explain why a different outcome is warranted here.  Nor am I persuaded 
by the Court’s citation of Arizona State Legislature v. Arizona Inde-
pendent Redistricting Comm’n, 576 U. S. ___ (2015).  There, the Court 
held that the Arizona Legislature had standing to bring a suit aimed at 
protecting its redistricting authority.  But from the fact that a whole 
legislature may have standing to defend its redistricting authority, it 
does not follow that the House necessarily lacks standing to challenge a 
redistricting decision based on concrete injuries to its institutional 
interests.  Cf. Spokeo, Inc. v. Robins, 578 U. S. ___, ___, n. 7 (2016) (slip 
op., at 8, n. 7). 
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SUPREME COURT OF THE UNITED STATES 
KRISTINA BOX, COMMISSIONER, INDIANA DEPART- 

MENT OF HEALTH, ET AL. v. PLANNED 
PARENTHOOD OF INDIANA AND 

KENTUCKY, INC., ET AL. 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

No. 18–483. Decided May 28, 2019

 PER CURIAM. 
Indiana’s petition for certiorari argues that the Court of

Appeals for the Seventh Circuit incorrectly invalidated 
two new provisions of Indiana law: the first relating to the 
disposition of fetal remains by abortion providers; and the 
second barring the knowing provision of sex-, race-, or 
disability-selective abortions by abortion providers.  See 
Ind. Code §§16−34−2−1.1(a)(1)(K), 16−34−3−4(a), 16−34− 
4−4, 16−34−4−5, 16−34−4−6, 16−34−4−7, 16−34− 
4−8, 16−41−16−4(d), 16−41−16−5 (2018). We reverse 
the judgment of the Seventh Circuit with respect to the 
first question presented, and we deny the petition with 
respect to the second question presented. 

I 
The first challenged provision altered the manner in 

which abortion providers may dispose of fetal remains. 
Among other changes, it excluded fetal remains from the
definition of infectious and pathological waste, 
§§16−41−16−4(d), 16−41−16−5, thereby preventing incin-
eration of fetal remains along with surgical byproducts.  It 
also authorized simultaneous cremation of fetal remains, 
§16−34−3−4(a), which Indiana does not generally allow for 
human remains, §23−14−31−39(a). The law did not affect 
a woman’s right under existing law “to determine the final 
disposition of the aborted fetus.”  §16−34−3−2(a). 
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Respondents have never argued that Indiana’s law
creates an undue burden on a woman’s right to obtain an
abortion. Cf. Planned Parenthood of Southeastern Pa. v. 
Casey, 505 U. S. 833, 874 (1992) (plurality opinion).  Re-
spondents have instead litigated this case on the assump-
tion that the law does not implicate a fundamental right 
and is therefore subject only to ordinary rational basis 
review. See Planned Parenthood of Indiana and Ken-
tucky, Inc. v. Commissioner of Indiana State Dept. of 
Health, 888 F. 3d 300, 307 (2018).  To survive under that 
standard, a state law need only be “rationally related to 
legitimate government interests.”  Washington v. Glucks-
berg, 521 U. S. 702, 728 (1997). 

The Seventh Circuit found Indiana’s disposition law
invalid even under this deferential test.  It first held that 
Indiana’s stated interest in “the ‘humane and dignified 
disposal of human remains’ ” was “not . . . legitimate.”  888 
F. 3d, at 309.  It went on to hold that even if Indiana’s 
stated interest were legitimate, “it [could not] identify a
rational relationship” between that interest and “the law
as written,” because the law preserves a woman’s right to 
dispose of fetal remains however she wishes and allows for
simultaneous cremation. Ibid. 

We now reverse that determination. This Court has 
already acknowledged that a State has a “legitimate inter-
est in proper disposal of fetal remains.”  Akron v. Akron 
Center for Reproductive Health, Inc., 462 U. S. 416, 452, 
n. 45 (1983). The Seventh Circuit clearly erred in failing 
to recognize that interest as a permissible basis for Indi-
ana’s disposition law. See Armour v. Indianapolis, 566 
U. S. 673, 685 (2012) (on rational basis review, “the bur-
den is on the one attacking the legislative arrangement to 
negative every conceivable basis which might support it”). 
The only remaining question, then, is whether Indiana’s 
law is rationally related to the State’s interest in proper
disposal of fetal remains.  We conclude that it is, even if it 
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is not perfectly tailored to that end. See ibid. (the State
need not have drawn “the perfect line,” as long as “the line
actually drawn [is] a rational” one).  We therefore uphold
Indiana’s law under rational basis review. 

We reiterate that, in challenging this provision, re-
spondents have never argued that Indiana’s law imposes
an undue burden on a woman’s right to obtain an abor-
tion. This case, as litigated, therefore does not implicate
our cases applying the undue burden test to abortion 
regulations. Other courts have analyzed challenges to
similar disposition laws under the undue burden stand-
ard. See Planned Parenthood of Indiana and Kentucky, 
Inc. v. Commissioner of Indiana State Dept. of Health, 
2018 WL 3655854, *2−*3 (CA7, June 25, 2018) (Wood, 
C. J., concurring in denial of rehearing en banc).  Our 
opinion expresses no view on the merits of those challenges. 

II 
Our opinion likewise expresses no view on the merits of 

the second question presented, i.e., whether Indiana may 
prohibit the knowing provision of sex-, race-, and disability- 
selective abortions by abortion providers.  Only the Sev-
enth Circuit has thus far addressed this kind of law.  We 
follow our ordinary practice of denying petitions insofar as
they raise legal issues that have not been considered by 
additional Courts of Appeals.  See this Court’s Rule 10. 

* * * 
In sum, we grant certiorari with respect to the first 

question presented in the petition and reverse the judg-
ment of the Court of Appeals with respect to that question. 
We deny certiorari with respect to the second question 
presented. 

It is so ordered. 
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 JUSTICE SOTOMAYOR would deny the petition for a writ
of certiorari as to both questions presented. 
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SUPREME COURT OF THE UNITED STATES 
KRISTINA BOX, COMMISSIONER, INDIANA DEPART- 

MENT OF HEALTH, ET AL. v. PLANNED 
PARENTHOOD OF INDIANA AND 

KENTUCKY, INC., ET AL. 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

No. 18–483. Decided May 28, 2019

 JUSTICE THOMAS, concurring. 
Indiana law prohibits abortion providers from treating 

the bodies of aborted children as “infectious waste” and 
incinerating them alongside used needles, laboratory-
animal carcasses, and surgical byproducts. Ind. Code 
§16–41–16–4(d) (2019); see §§16–41–16–2, 16–41–16–4, 
16–41–16–5; Ind. Admin. Code, tit. 410, §§35–1–3, 35–2–
1(a)(2) (2019). A panel of the Seventh Circuit held that 
this fetal-remains law was irrational, and thus unconsti-
tutional, under the doctrine of “substantive due process.”
That decision was manifestly inconsistent with our prece-
dent, as the Court holds.1  I would have thought it could go 
without saying that nothing in the Constitution or any 
decision of this Court prevents a State from requiring 
—————— 

1 JUSTICE GINSBURG’s dissent from this holding makes little sense.  It 
is not a “ ‘waste’ ” of our resources to summarily reverse an incorrect 
decision that created a Circuit split.  Post, at 2. And JUSTICE GINSBURG 

does not even attempt to argue that the decision below was correct. 
Instead, she adopts Chief Judge Wood’s alternative suggestion that
regulating the disposition of an aborted child’s body might impose an
“undue burden” on the mother’s right to abort that (already aborted) 
child. See post, at 1.  This argument is difficult to understand, to say 
the least—which may explain why even respondent Planned 
Parenthood did not make it.  The argument also lacks evidentiary 
support. See Planned Parenthood of Indiana and Kentucky, Inc. v. 
Commissioner of Indiana State Dept. of Health, 917 F. 3d 532, 538 (CA7 
2018) (en banc) (Easterbrook, J., dissenting). 
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abortion facilities to provide for the respectful treatment of
human remains. 

I write separately to address the other aspect of Indiana 
law at issue here—the “Sex Selective and Disability Abor-
tion Ban.”  Ind. Code §16–34–4–1 et seq.  This statute 
makes it illegal for an abortion provider to perform an 
abortion in Indiana when the provider knows that the 
mother is seeking the abortion solely because of the child’s 
race, sex, diagnosis of Down syndrome, disability, or related 
characteristics. §§16–34–4–1 to 16–34–4–8; see §16–34–
4–1(b) (excluding “lethal fetal anomal[ies]” from the defi-
nition of disability). The law requires that the mother be
advised of this restriction and given information about
financial assistance and adoption alternatives, but it 
imposes liability only on the provider.  See §§16–34–2– 
1.1(a)(1)(K), (2)(A)–(C), 16–34–4–9.  Each of the immuta-
ble characteristics protected by this law can be known 
relatively early in a pregnancy, and the law prevents them
from becoming the sole criterion for deciding whether the
child will live or die.  Put differently, this law and other
laws like it promote a State’s compelling interest in pre-
venting abortion from becoming a tool of modern-day
eugenics.2 

The use of abortion to achieve eugenic goals is not merely
hypothetical. The foundations for legalizing abortion in
America were laid during the early 20th-century birth-
—————— 

2 See, e.g., Ariz. Rev. Stat. Ann. §13–3603.02 (2018) (sex and race); 
Ark. Code §20–16–1904 (2018) (sex); Kan. Stat. Ann. §65–6726 (2017) 
(sex); La. Rev. Stat. Ann. §40:1061.1.2 (2019) (genetic abnormality); 
N. C. Gen. Stat. §90–21.121 (2017) (sex); N. D. Cent. Code Ann. §14–
02.1–04.1 (2017) (sex and genetic abnormality); Ohio Rev. Code Ann. 
§2919.10 (2018) (Down syndrome); Okla. Stat., Tit. 63, §1–731.2(B)
(2016) (sex); 18 Pa. Cons. Stat. §3204(c) (2015) (sex); S. D. Codified 
Laws §34–23A–64 (2018) (sex).  My focus on a State’s compelling
interest in prohibiting eugenics in abortion does not suggest that States
lack other compelling interests in adopting these or other abortion-
related laws. 

https://13�3603.02
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control movement. That movement developed alongside 
the American eugenics movement. And significantly,
Planned Parenthood founder Margaret Sanger recognized 
the eugenic potential of her cause. She emphasized and
embraced the notion that birth control “opens the way to 
the eugenist.”  Sanger, Birth Control and Racial Better-
ment, Birth Control Rev., Feb. 1919, p. 12 (Racial Better-
ment). As a means of reducing the “ever increasing, un-
ceasingly spawning class of human beings who never 
should have been born at all,” Sanger argued that “Birth
Control . . . is really the greatest and most truly eugenic
method” of “human generation.” M. Sanger, Pivot of
Civilization 187, 189 (1922) (Pivot of Civilization). In her 
view, birth control had been “accepted by the most clear 
thinking and far seeing of the Eugenists themselves as the 
most constructive and necessary of the means to racial 
health.” Id., at 189. 

It is true that Sanger was not referring to abortion when
she made these statements, at least not directly. She 
recognized a moral difference between “contraceptives”
and other, more “extreme” ways for “women to limit their
families,” such as “the horrors of abortion and infanticide.” 
M. Sanger, Woman and the New Race 25, 5 (1920) (Woman
and the New Race).  But Sanger’s arguments about the 
eugenic value of birth control in securing “the elimination
of the unfit,” Racial Betterment 11, apply with even greater 
force to abortion, making it significantly more effective as 
a tool of eugenics. Whereas Sanger believed that birth
control could prevent “unfit” people from reproducing,
abortion can prevent them from being born in the first 
place. Many eugenicists therefore supported legalizing 
abortion, and abortion advocates—including future 
Planned Parenthood President Alan Guttmacher— 
endorsed the use of abortion for eugenic reasons. Techno-
logical advances have only heightened the eugenic poten-
tial for abortion, as abortion can now be used to eliminate 
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children with unwanted characteristics, such as a particu-
lar sex or disability.

Given the potential for abortion to become a tool of 
eugenic manipulation, the Court will soon need to confront 
the constitutionality of laws like Indiana’s. But because 
further percolation may assist our review of this issue of
first impression, I join the Court in declining to take up
the issue now. 

I 
The term “eugenics” was coined in 1883 by Francis

Galton, a British statistician and half-cousin of Charles 
Darwin. See S. Caron, Who Chooses?: American Repro-
ductive History Since 1830, p. 49 (2008); A. Cohen, Imbe-
ciles: The Supreme Court, American Eugenics, and the
Sterilization of Carrie Buck 46 (2016) (Imbeciles).  Galton 
described eugenics as “the science of improving stock”
through “all influences that tend in however remote a 
degree to give to the more suitable races or strains of blood 
a better chance of prevailing speedily over the less suit- 
able than they otherwise would have.” F. Galton, Inquiries
Into Human Faculty and Its Development 25, n. 1 (1883). 
Eugenics thus rests on the assumption that “man’s natu-
ral abilities are derived by inheritance, under exactly the
same limitations as are the form and physical features of 
the whole organic world.”  F. Galton, Hereditary Genius:
An Inquiry Into Its Laws and Consequences 1 (1869)
(Hereditary Genius); see Imbeciles 46–47.  As a social 
theory, eugenics is rooted in social Darwinism—i.e., the 
application of the “survival of the fittest” principle to
human society. Caron, supra, at 49; Imbeciles 45.  Galton 
argued that by promoting reproduction between people 
with desirable qualities and inhibiting reproduction of the 
unfit, man could improve society by “do[ing] providently,
quickly, and kindly” “[w]hat Nature does blindly, slowly,
and ruthlessly.” F. Galton, Eugenics: Its Definition, Scope 
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and Aims, in Essays in Eugenics 42 (1909).
By the 1920s, eugenics had become a “full-fledged intel-

lectual craze” in the United States, particularly among
progressives, professionals, and intellectual elites.  Imbe-
ciles 2; see id., at 2–4, 55–57; Cohen, Harvard’s Eugenics 
Era, Harvard Magazine, pp. 48–52 (Mar.–Apr. 2016) 
(Harvard’s Eugenics Era). Leaders in the eugenics move-
ment held prominent positions at Harvard, Stanford, and 
Yale, among other schools, and eugenics was taught at 376 
universities and colleges.  Imbeciles 4; see also Harvard’s 
Eugenics Era 48. Although eugenics was widely em-
braced, Harvard was “more central to American eugenics
than any other university,” with administrators, faculty
members, and alumni “founding eugenics organizations, 
writing academic and popular eugenics articles, and lobby-
ing government to enact eugenics laws.” Ibid.; see id., at 
49–52. One Harvard faculty member even published a 
leading textbook on the subject through the Harvard 
University Press, Genetics and Eugenics.  Id., at 49. 

Many eugenicists believed that the distinction between
the fit and the unfit could be drawn along racial lines, a 
distinction they justified by pointing to anecdotal and 
statistical evidence of disparities between the races. 
Galton, for example, purported to show as a scientific 
matter that “the average intellectual standard of the negro 
race is some two grades below” that of the Anglo-Saxon, 
and that “the number among the negroes of those whom 
we should call half-witted men, is very large.” Hereditary
Genius 338–339. Other eugenicists similarly concluded 
that “the Negro . . . is in the large eugenically inferior to 
the white” based on “the relative achievements of the race” 
and statistical disparities in educational outcomes and life 
expectancy in North America, among other factors.  P. 
Popenoe & R. Johnson, Applied Eugenics 285 (1920) (Ap-
plied Eugenics); see id., at 280–297 (elaborating on this 
view); see also, e.g., R. Gates, Heredity and Eugenics 234 
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(1923) (citing disparities between white and black people 
and concluding that “the negro’s mental status is thus
undoubtedly more primitive than that of the white man”);
Hunt, Hand, Pettis, & Russell, Abstract, Family Stock 
Values in White-Negro Crosses: A Note on Miscegenation,
8 Eugenical News 67 (1923) (“Experiments, as well as
general experience, indicate that the average inborn intel-
ligence of the white man is considerably higher than that 
of the negro”).

Building on similar assumptions, eugenicist Lothrop
Stoddard argued that the “prodigious birth-rate” of the 
nonwhite races was bringing the world to a racial tipping
point. L. Stoddard, The Rising Tide of Color Against
White World-Supremacy 8–9 (1920).  Stoddard feared that 
without “artificial barriers,” the races “will increasingly
mingle, and the inevitable result will be the supplanting 
or absorption of the higher by the lower types.”  Id., at 
302. Allowing the white race to be overtaken by inferior 
races, according to Stoddard, would be a tragedy of his- 
toric proportions: 

“[T]hat would mean that the race obviously endowed
with the greatest creative ability, the race which had
achieved most in the past and which gave the richer 
promise for the future, had passed away, carrying
with it to the grave those potencies upon which the 
realization of man’s highest hopes depends.  A million 
years of human evolution might go uncrowned, and
earth’s supreme life-product, man, might never fulfil 
his potential destiny. This is why we today face ‘The 
Crisis of the Ages.’ ”  Id., at 304. 

Eugenic arguments like these helped precipitate the 
Immigration Act of 1924, which significantly reduced 
immigration from outside of Western and Northern Eu-
rope. §§11(a)–(b), 43 Stat. 159; Imbeciles 126–135; see 
also id., at 135 (discussing the difficulties the Act created 
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for many Jews seeking to flee Nazism).  The perceived
superiority of the white race also led to calls for race con-
sciousness in marital and reproductive decisions, includ-
ing through antimiscegenation laws. Applied Eugenics
296 (“We hold that it is to the interests of the United 
States . . . to prevent further Negro-white amalgamation”).

Although race was relevant, eugenicists did not define a 
person’s “fitness” exclusively by race. A typical list of
dysgenic individuals would also include some combination 
of the “feeble-minded,” “insane,” “criminalistic,” “de-
formed,” “crippled,” “epileptic,” “inebriate,” “diseased,”
“blind,” “deaf,” and “dependent (including orphans and
paupers).” Imbeciles 139; see Applied Eugenics 176–183; 
cf. G. Chesterton, Eugenics and Other Evils 61 (1922) 
(“[F]eeble-mindedness is a new phrase under which you
might segregate anybody” because “this phrase conveys
nothing fixed and outside opinion”). Immigration policy 
was insufficient to address these “danger[s] from within,”
Imbeciles 4, so eugenicists turned to other solutions. 
Many States adopted laws prohibiting marriages between 
certain feebleminded, epileptic, or other “unfit” individu-
als, but forced sterilization emerged as the preferred
solution for many classes of dysgenic individuals.  Id., at 
63, 66. Indiana enacted the first eugenic sterilization law 
in 1907, and a number of other States followed suit.  Id., 
at 70. 

This Court threw its prestige behind the eugenics
movement in its 1927 decision upholding the constitution-
ality of Virginia’s forced-sterilization law, Buck v. Bell, 274 
U. S. 200. The plaintiff, Carrie Buck, had been found to be
“a feeble minded white woman” who was “the daughter of 
a feeble minded mother . . . and the mother of an illegiti-
mate feeble minded child.” Id., at 205.3  In an opinion 

—————— 
3 The finding that Buck was “feeble minded” was apparently wrong. 

See P. Lombardo, Three Generations, No Imbeciles: Eugenics, the 
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written by Justice Oliver Wendell Holmes, Jr., and joined 
by seven other Justices, the Court offered a full-throated 
defense of forced sterilization: 

“We have seen more than once that the public welfare 
may call upon the best citizens for their lives. It 
would be strange if it could not call upon those who 
already sap the strength of the State for these lesser
sacrifices, often not felt to be such by those concerned, 
in order to prevent our being swamped with incompe-
tence. It is better for all the world, if instead of wait-
ing to execute degenerate offspring for crime, or to let 
them starve for their imbecility, society can prevent
those who are manifestly unfit from continuing their 
kind. The principle that sustains compulsory vaccina-
tion is broad enough to cover cutting the Fallopian 
tubes. Three generations of imbeciles are enough.” 
Id., at 207 (citation omitted). 

The Court’s decision gave the eugenics movement added 
legitimacy and considerable momentum; by 1931, 28 of the 
Nation’s 48 States had adopted eugenic sterilization laws. 
Imbeciles 299–300.  Buck was one of more than 60,000 
people who were involuntarily sterilized between 1907 and 
1983. Id., at 319. 

Support for eugenics waned considerably by the 1940s 
as Americans became familiar with the eugenics of the
Nazis and scientific literature undermined the assump-
tions on which the eugenics movement was built.  But 
even today, the Court continues to attribute legal signifi-
cance to the same types of racial-disparity evidence that
were used to justify race-based eugenics.  See T. Sowell, 
Discrimination and Disparities 5–6 (rev. ed. 2019) (Sow-

—————— 

Supreme Court, and Buck v. Bell 277 (2008) (arguing that “the case was
a sham”); see Imbeciles 15–35 (arguing that Buck had perfectly normal 
intelligence and no medical records of any disability). 
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ell).4  And support for the goal of reducing undesirable 
populations through selective reproduction has by no
means vanished. 

II 
This case highlights the fact that abortion is an act rife 

with the potential for eugenic manipulation.  From the 
beginning, birth control and abortion were promoted as
means of effectuating eugenics.  Planned Parenthood 
founder Margaret Sanger was particularly open about the
fact that birth control could be used for eugenic purposes. 
These arguments about the eugenic potential for birth
control apply with even greater force to abortion, which 
can be used to target specific children with unwanted
characteristics. Even after World War II, future Planned 
Parenthood President Alan Guttmacher and other abor-
tion advocates endorsed abortion for eugenic reasons and
promoted it as a means of controlling the population and 
improving its quality. As explained below, a growing body 

—————— 
4 Both eugenics and disparate-impact liability rely on the simplistic 

and often faulty assumption that “some one particular factor is the key 
or dominant factor behind differences in outcomes” and that one should 
expect “an even or random distribution of outcomes . . . in the absence 
of such complicating causes as genes or discrimination.”  Sowell 25, 87. 
Among other pitfalls, these assumptions tend to collapse the distinction 
between correlation and causation and shift the analytical focus away
from “flesh-and-blood human being[s]” to impersonal statistical groups 
frozen in time. Id., at 83; see id., at 87–149 (explaining how statistics 
and linguistics can be used to obscure realities).  Just as we should not 
assume, based on bare statistical disparities, “that the Negro lacks in 
his germ-plasm excellence of some qualities which the white races 
possess,” Applied Eugenics 285, “[w]e should not automatically pre-
sume that any institution with a neutral practice that happens to 
produce a racial disparity is guilty of discrimination until proved 
innocent.” Texas Dept. of Housing and Community Affairs v. Inclusive 
Communities Project, Inc., 576 U. S. ___, ___ (2015) (THOMAS, J., dis-
senting) (slip op., at 8).  Both views “ignore the complexities of human 
existence.” Id., at ___ (slip op., at 9). 
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of evidence suggests that eugenic goals are already being 
realized through abortion. 

A 
Like many elites of her day, Sanger accepted that eu-

genics was “the most adequate and thorough avenue to the
solution of racial, political and social problems.”  Sanger,
The Eugenic Value of Birth Control Propaganda, Birth 
Control Rev., Oct. 1921, p. 5 (Propaganda).  She agreed 
with eugenicists that “the unbalance between the birth 
rate of the ‘unfit’ and the ‘fit’ ” was “the greatest present
menace to civilization.” Ibid.  Particularly “in a democracy
like that of the United States,” where “[e]quality of politi-
cal power has . . . been bestowed upon the lowest elements
of our population,” Sanger worried that “reckless spawn-
ing carries with it the seeds of destruction.”  Pivot of Civi-
lization 177–178. 

Although Sanger believed that society was “indebted” to
“the Eugenists” for diagnosing these problems, she did not 
believe that they had “show[n] much power in suggesting
practical and feasible remedies.”  Id., at 178. “As an advo-
cate of Birth Control,” Sanger attempted to fill the gap by
showing that birth control had “eugenic and civilizational 
value.” Propaganda 5. In her view, birth-control advo-
cates and eugenicists were “seeking a single end”—“to 
assist the race toward the elimination of the unfit.”  Racial 
Betterment 11.  But Sanger believed that the focus should
be “upon stopping not only the reproduction of the unfit 
but upon stopping all reproduction when there is not 
economic means of providing proper care for those who are
born in health.” Ibid. (emphasis added).  Thus, for Sanger,
forced sterilization did “not go to the bottom of the matter”
because it did not “touc[h] the great problem of unlimited
reproduction” of “those great masses, who through eco-
nomic pressure populate the slums and there produce in
their helplessness other helpless, diseased and incompe-
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tent masses, who overwhelm all that eugenics can do
among those whose economic condition is better.”  Id., at 
12. In Sanger’s view, frequent reproduction among “the
majority of wage workers” would lead to “the contributing 
of morons, feeble-minded, insane and various criminal 
types to the already tremendous social burden constituted
by these unfit.” Ibid. 

Sanger believed that birth control was an important 
part of the solution to these societal ills.  She explained,
“Birth Control . . . is really the greatest and most truly
eugenic method” of “human generation,” “and its adoption 
as part of the program of Eugenics would immediately 
give a concrete and realistic power to that science.”  Pivot 
of Civilization 189. Sanger even argued that “eugenists 
and others who are laboring for racial betterment” could
not “succeed” unless they “first clear[ed] the way for Birth
Control.” Racial Betterment 11.  If “the masses” were 
given “practical education in Birth Control”—for which
there was “almost universal demand”—then the “Eugenic
educator” could use “Birth Control propaganda” to “direct
a thorough education in Eugenics” and influence the re-
productive decisions of the unfit. Propaganda 5. In this 
way, “the campaign for Birth Control [was] not merely of 
eugenic value, but [was] practically identical in ideal with 
the final aims of Eugenics.” Ibid. 

Sanger herself campaigned for birth control in black 
communities. In 1930, she opened a birth-control clinic in 
Harlem. See Birth Control or Race Control? Sanger and
the Negro Project, Margaret Sanger Papers Project News-
letter #28 (2001), http://www.nyu.edu/projects/sanger/
articles/bc_or_race_control.php (all Internet materials as 
last visited May 24, 2019).  Then, in 1939, Sanger initiated 
the “Negro Project,” an effort to promote birth control in
poor, Southern black communities. Ibid.  Noting that
blacks were “ ‘notoriously underprivileged and handi-
capped to a large measure by a “caste” system,’ ” she ar-

http://www.nyu.edu/projects/sanger


  
  

  

 

 

 

   
  

 

  

  
   

 

 

   

       

 

  

 
  

 

12 BOX v. PLANNED PARENTHOOD OF 
INDIANA AND KENTUCKY, INC. 

THOMAS, J., concurring 

gued in a fundraising letter that “ ‘birth control knowledge 
brought to this group, is the most direct, constructive aid 
that can be given them to improve their immediate situa-
tion.’ ”  Ibid.  In a report titled “Birth Control and the 
Negro,” Sanger and her coauthors identified blacks as 
“ ‘the great problem of the South’ ”—“the group with ‘the
greatest economic, health, and social problems’ ”—and
developed a birth-control program geared toward this 
population. Ibid.  She later emphasized that black minis-
ters should be involved in the program, noting, “ ‘We do
not want word to go out that we want to exterminate the 
Negro population, and the minister is the man who can 
straighten out that idea if it ever occurs to any of their
more rebellious members.’ ”  Ibid. 

Defenders of Sanger point out that W. E. B. DuBois 
and other black leaders supported the Negro Project and
argue that her writings should not be read to imply a
racial bias. Ibid.; see Planned Parenthood, Opposition
Claims About Margaret Sanger (2016), https://www. 
plannedparenthood.org/uploads/filer_public/37/fd/37fdc7b6-
de5f-4d22-8c05-9568268e92d8/sanger_opposition_claims_
fact_sheet_2016.pdf. But Sanger’s motives are immaterial 
to the point relevant here: that “Birth Control” has long 
been understood to “ope[n] the way to the eugenist.” 
Racial Betterment 12. 

B 
To be sure, Sanger distinguished between birth control

and abortion. Woman and the New Race 128–129; see, 
e.g., Sanger, Birth Control or Abortion? Birth Control 
Rev., Dec. 1918, pp. 3–4.  For Sanger, “[t]he one means 
health and happiness—a stronger, better race,” while 
“[t]he other means disease, suffering, [and] death.” Woman 
and the New Race 129.  Sanger argued that “nothing 
short of contraceptives can put an end to the horrors of 
abortion and infanticide,” id., at 25, and she questioned 

https://plannedparenthood.org/uploads/filer_public/37/fd/37fdc7b6
https://www
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whether “we want the precious, tender qualities of wom-
anhood, so much needed for our racial development, to
perish in [the] sordid, abnormal experiences” of abortions, 
id., at 29.  In short, unlike contraceptives, Sanger regarded 
“the hundreds of thousands of abortions performed in
America each year [as] a disgrace to civilization.”  Id., 
at 126. 

Although Sanger was undoubtedly correct in recognizing
a moral difference between birth control and abortion, the 
eugenic arguments that she made in support of birth 
control apply with even greater force to abortion. Others 
were well aware that abortion could be used as a “metho[d]
of eugenics,” 6 H. Ellis, Studies in the Psychology of Sex 
617 (1910), and they were enthusiastic about that possibil-
ity. Indeed, some eugenicists believed that abortion 
should be legal for the very purpose of promoting eugenics.
See Harris, Abortion in Soviet Russia: Has the Time Come 
To Legalize It Elsewhere? 25 Eugenics Rev. 22 (1933)
(“[W]e are being increasingly compelled to consider legal-
ized abortion as well as birth control and sterilization as 
possible means of influencing the fitness and happiness 
and quality of the race”); Aims and Objects of the Eugenics
Society, 26 Eugenics Rev. 135 (1934) (“The Society advo-
cates the provision of legalized facilities for voluntarily
terminating pregnancy in cases of persons for whom steri-
lization is regarded as appropriate”).  Support for abortion
can therefore be found throughout the literature on eugen-
ics. E.g., Population Control: Dr. Binnie Dunlop’s Address 
to the Eugenics Society, 25 Eugenics Rev. 251 (1934) 
(lamenting “the relatively high birth-rate of the poorest 
third of the population” and “the serious rate of racial 
deterioration which it implied,” and arguing that “this
birth-rate . . . would fall rapidly if artificial abortion were 
made legal”); Williams, The Legalization of Medical Abor-
tion, 56 Eugenics Rev. 24–25 (1964) (“I need hardly stress 
the eugenic argument for extending family planning”— 
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including “voluntary sterilization” and “abortion”—to “all
groups, not merely to those who are the most intelligent 
and socially responsible”).

Abortion advocates were sometimes candid about abor-
tion’s eugenic possibilities. In 1959, for example,
Guttmacher explicitly endorsed eugenic reasons for abor-
tion. A. Guttmacher, Babies by Choice or by Chance 186–
188 (1959).  He explained that “the quality of the parents 
must be taken into account,” including “[f]eeble-
mindedness,” and believed that “it should be permissible 
to abort any pregnancy . . . in which there is a strong
probability of an abnormal or malformed infant.”  Id., at 
198. He added that the question whether to allow abor-
tion must be “separated from emotional, moral and reli-
gious concepts” and “must have as its focus normal, 
healthy infants born into homes peopled with parents who 
have healthy bodies and minds.” Id., at 221.  Similarly,
legal scholar Glanville Williams wrote that he was open to 
the possibility of eugenic infanticide, at least in some
situations, explaining that “an eugenic killing by a mother, 
exactly paralleled by the bitch that kills her mis- 
shapen puppies, cannot confidently be pronounced im- 
moral.”  G. Williams, Sanctity of Life and the Criminal Law 
20 (1957).  The Court cited Williams’ book for a different 
proposition in Roe v. Wade, 410 U. S. 113, 130, n. 9 (1973). 

But public aversion to eugenics after World War II also 
led many to avoid explicit references to that term. The 
American Eugenics Society, for example, changed the 
name of its scholarly publication from “Eugenics Quarterly”
to “Social Biology.” See D. Paul, Controlling Human
Heredity: 1865 to the Present, p. 125 (1995).  In explaining
the name change, the journal’s editor stated that it had 
become evident that eugenic goals could be achieved “for 
reasons other than eugenics.” Ibid.  For example, “[b]irth
control and abortion are turning out to be great eugenic
advances of our time. If they had been advanced for eu-
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genic reasons it would have retarded or stopped their
acceptance.”  Ibid.  But whether they used the term “eu-
genics” or not, abortion advocates echoed the arguments of
early 20th-century eugenicists by describing abortion as a 
way to achieve “population control” and to improve the
“quality” of the population. One journal declared that
“abortion is the one mode of population limitation which 
has demonstrated the speedy impact which it can make 
upon a national problem.” Notes of the Quarter: The 
Personal and the Universal, 53 Eugenics Rev. 186 (1962).
Planned Parenthood’s leaders echoed these themes. When 
exulting over “ ‘fantastic . . . progress’ ” in expanding abor-
tion, for example, Guttmacher stated that “ ‘the realization 
of the population problem has been responsible’ for the
change in attitudes.  ‘We’re now concerned more with the 
quality of population than the quantity.’ ”  Abortion Re-
forms Termed “Fantastic,” Hartford Courant, Mar. 21, 
1970, p. 16.

Avoiding the word “eugenics” did not assuage everyone’s 
fears. Some black groups saw “ ‘family planning’ as a 
euphemism for race genocide” and believed that “black
people [were] taking the brunt of the ‘planning’ ” under 
Planned Parenthood’s “ghetto approach” to distributing its
services. Dempsey, Dr. Guttmacher Is the Evangelist of 
Birth Control, N. Y. Times Magazine, Feb. 9, 1969, p. 82. 
“The Pittsburgh branch of the National Association for the 
Advancement of Colored People,” for example, “criticized
family planners as bent on trying to keep the Negro birth 
rate as low as possible.”  Kaplan, Abortion and Steriliza-
tion Win Support of Planned Parenthood, N. Y. Times, 
Nov. 14, 1968, p. L50, col. 1. 

C 
Today, notwithstanding Sanger’s views on abortion, 

respondent Planned Parenthood promotes both birth 
control and abortion as “reproductive health services” that 
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can be used for family planning. Brief in Opposition 1.
And with today’s prenatal screening tests and other tech-
nologies, abortion can easily be used to eliminate children 
with unwanted characteristics.  Indeed, the individualized 
nature of abortion gives it even more eugenic potential
than birth control, which simply reduces the chance of 
conceiving any child. As petitioners and several amicus 
curiae briefs point out, moreover, abortion has proved to
be a disturbingly effective tool for implementing the dis-
criminatory preferences that undergird eugenics.  E.g., 
Pet. for Cert. 22–26; Brief for State of Wisconsin et al. as 
Amici Curiae 19–25; Brief for Ethics and Religious Liberty 
Commission of the Southern Baptist Convention et al. as 
Amici Curiae 9–10. 

In Iceland, the abortion rate for children diagnosed with
Down syndrome in utero approaches 100%.  See Will, The 
Down Syndrome Genocide, Washington Post, Mar. 15,
2018, p. A23, col. 1.  Other European countries have simi-
larly high rates, and the rate in the United States is ap-
proximately two-thirds. See ibid. (98% in Denmark, 90% 
in the United Kingdom, 77% in France, and 67% in the 
United States); see also Natoli, Ackerman, McDermott, &
Edwards, Prenatal Diagnosis of Down Syndrome: A Sys-
tematic Review of Termination Rates (1995–2011), 32 
Prenatal Diagnosis 142 (2012) (reviewing U. S. studies). 

In Asia, widespread sex-selective abortions have led to
as many as 160 million “missing” women—more than the
entire female population of the United States. See M. 
Hvistendahl, Unnatural Selection: Choosing Boys Over 
Girls, and the Consequences of a World Full of Men 5–6 
(2011); see also Kalantry, How To Fix India’s Sex-
Selection Problem, N. Y. Times, Int’l ed., July 28, 2017, 
p. 9 (“Over the course of several decades, 300,000 to 
700,000 female fetuses were selectively aborted in India 
each year. Today there are about 50 million more men 
than women in the country”). And recent evidence sug-
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gests that sex-selective abortions of girls are common 
among certain populations in the United States as well. 
See Almond & Sun, Son-Biased Sex Ratios in 2010 U. S. 
Census and 2011–2013 U. S. Natality Data, 176 Soc. Sci.
& Med. 21 (2017) (concluding that Chinese and Asian-
Indian families in the United States “show a tendency to 
sex-select boys”); Almond & Edlund, Son-Biased Sex Ratios
in the 2000 United States Census, 105 Proc. Nat. Acad. of 
Sci. 5681 (2008) (similar). 

Eight decades after Sanger’s “Negro Project,” abortion in
the United States is also marked by a considerable racial
disparity.  The reported nationwide abortion ratio—
the number of abortions per 1,000 live births—among
black women is nearly 3.5 times the ratio for white women.
Dept. of Health and Human Services, Centers for Disease 
Control and Prevention, T. Jatlaoui et al., Abortion 
Surveillance—United States, 2015, 67 Morbidity and Mor-
tality Weekly Report, Surveillance Summaries, No. SS–13,
p. 35 (Nov. 23, 2018) (Table 13); see also Brief for Restora-
tion Project et al. as Amici Curiae 5–6. And there are 
areas of New York City in which black children are more 
likely to be aborted than they are to be born alive—and 
are up to eight times more likely to be aborted than white 
children in the same area. See N. Y. Dept. of Health, 
Table 23: Induced Abortion and Abortion Ratios by
Race/Ethnicity and Resident County New York State– 
2016, https://www.health.ny.gov/statistics/vital_statistics/
2016/table23.htm.  Whatever the reasons for these dispar-
ities, they suggest that, insofar as abortion is viewed as a
method of “family planning,” black people do indeed
“tak[e] the brunt of the ‘planning.’ ”  Dempsey, supra, 
at 82. 

Some believe that the United States is already experi-
encing the eugenic effects of abortion. According to one
economist, “Roe v. Wade help[ed] trigger, a generation
later, the greatest crime drop in recorded history.”  S. 

https://www.health.ny.gov/statistics/vital_statistics
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Levitt & S. Dubner, Freakonomics 6 (2005); see id., at 
136–144 (elaborating on this theory). On this view, “it 
turns out that not all children are born equal” in terms of
criminal propensity.  Id., at 6. And legalized abortion
meant that the children of “poor, unmarried, and teenage
mothers” who were “much more likely than average to 
become criminals” “weren’t being born.” Ibid. (emphasis
deleted). Whether accurate or not, these observations 
echo the views articulated by the eugenicists and by Sanger
decades earlier: “Birth Control of itself . . . will make a 
better race” and tend “toward the elimination of the unfit.” 
Racial Betterment 11–12. 

III 
It was against this background that Indiana’s Legisla-

ture, on the 100th anniversary of its 1907 sterilization 
law, adopted a concurrent resolution formally “ex-
press[ing] its regret over Indiana’s role in the eugenics
movement in this country and the injustices done under 
eugenic laws.”  Ind. S. Res. 91, 115th Gen. Assemb., 1st 
Sess., §1 (2007); see Brief for Pro-Life Legal Defense Fund
et al. as Amici Curiae 6–8. Recognizing that laws imple-
menting eugenic goals “targeted the most vulnerable 
among us, including the poor and racial minorities, . . . for 
the claimed purpose of public health and the good of the 
people,” Ind. S. Res. 91, at 2, the General Assembly 
“urge[d] the citizens of Indiana to become familiar with 
the history of the eugenics movement” and “repudiate the
many laws passed in the name of eugenics and reject any 
such laws in the future,” id., §2.

In March 2016, the Indiana Legislature passed by wide
margins the Sex-Selective and Disability Abortion Ban at 
issue here.  Respondent Planned Parenthood promptly
filed a lawsuit to block the law from going into effect,
arguing that the Constitution categorically protects a 
woman’s right to abort her child based solely on the child’s 
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race, sex, or disability. The District Court agreed, grant-
ing a preliminary injunction on the eve of the law’s effec-
tive date, followed by a permanent injunction.  A panel of 
the Seventh Circuit affirmed. Pointing to Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833 
(1992), both the District Court and the Seventh Circuit 
held that this Court had already decided the matter:
“Casey’s holding that a woman has the right to terminate 
her pregnancy prior to viability is categorical.” Planned 
Parenthood of Indiana and Kentucky, Inc. v. Commissioner 
of Indiana State Dept. of Health, 888 F. 3d 300, 305 (CA7 
2018); see Planned Parenthood of Indiana and Kentucky, 
Inc. v. Commissioner, Indiana State Dept. of Health, 265 
F. Supp. 3d 859, 866 (SD Ind. 2017).  In an opinion dis-
senting from the denial of rehearing en banc, Judge
Easterbrook expressed skepticism as to this holding, 
explaining that “Casey did not consider the validity of an
anti-eugenics law” and that judicial opinions, unlike stat-
utes, “resolve only the situations presented for decision.” 
Planned Parenthood of Indiana and Kentucky, Inc. v. 
Commissioner of Indiana State Dept. of Health, 917 F. 3d 
532, 536 (CA7 2018).

Judge Easterbrook was correct.  Whatever else might be
said about Casey, it did not decide whether the Constitu-
tion requires States to allow eugenic abortions.  It ad-
dressed the constitutionality of only “five provisions of the
Pennsylvania Abortion Control Act of 1982” that were said
to burden the supposed constitutional right to an abortion. 
Casey, supra, at 844. None of those provisions prohibited
abortions based solely on race, sex, or disability. In fact, 
the very first paragraph of the respondents’ brief in Casey 
made it clear to the Court that Pennsylvania’s prohibition 
on sex-selective abortions was “not [being] challenged,” 
Brief for Respondents in Planned Parenthood of South-
eastern Pa. v. Casey, O. T. 1991, Nos. 91–744, 91–902, p. 4.
In light of the Court’s denial of certiorari today, the consti-
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tutionality of other laws like Indiana’s thus remains an
open question.

The Court’s decision to allow further percolation should 
not be interpreted as agreement with the decisions below.
Enshrining a constitutional right to an abortion based
solely on the race, sex, or disability of an unborn child, as
Planned Parenthood advocates, would constitutionalize 
the views of the 20th-century eugenics movement. In 
other contexts, the Court has been zealous in vindicating 
the rights of people even potentially subjected to race, sex,
and disability discrimination. Cf. Pena-Rodriguez v. 
Colorado, 580 U. S. ___, ___ (2017) (slip op., at 15) (con-
demning “discrimination on the basis of race” as “ ‘odious 
in all aspects’ ”); United States v. Virginia, 518 U. S. 515, 
532 (1996) (denouncing any “law or official policy [that]
denies to women, simply because they are women, . . . 
equal opportunity to aspire, achieve, participate in and 
contribute to society based on their individual talents and 
capacities”); Tennessee v. Lane, 541 U. S. 509, 522 (2004) 
(condemning “irrational disability discrimination”). 

Although the Court declines to wade into these issues 
today, we cannot avoid them forever. Having created 
the constitutional right to an abortion, this Court is 
dutybound to address its scope.  In that regard, it is easy 
to understand why the District Court and the Seventh 
Circuit looked to Casey to resolve a question it did not 
address. Where else could they turn?  The Constitution 
itself is silent on abortion. 

With these observations, I join the opinion of the Court. 
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SUPREME COURT OF THE UNITED STATES 
KRISTINA BOX, COMMISSIONER, INDIANA DEPART- 

MENT OF HEALTH, ET AL. v. PLANNED 
PARENTHOOD OF INDIANA AND 

KENTUCKY, INC., ET AL. 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT 

No. 18–483. Decided May 28, 2019

 JUSTICE GINSBURG, concurring in part and dissenting in 
part.

I agree with the Court’s disposition of the second ques-
tion presented. As to the first question, I would not sum-
marily reverse a judgment when application of the proper 
standard would likely yield restoration of the judgment. 
In the District Court and on appeal to the Seventh Circuit,
Planned Parenthood of Indiana and Kentucky urged that
Indiana’s law on the disposition of fetal remains should 
not pass even rational-basis review.1  But as Chief Judge 
Wood observed, “rational basis” is not the proper review 
standard. Planned Parenthood of Indiana and Kentucky, 
Inc. v. Commissioner of Indiana State Dept. of Health, 917 
F. 3d 532, 534 (CA7 2018) (opinion concurring in denial of 
rehearing en banc). This case implicates “the right of [a] 
woman to choose to have an abortion before viability and 
to obtain it without undue interference from the State,” 
—————— 

1 One may “wonder how, if respect for the humanity of fetal remains 
after a miscarriage or abortion is the [S]tate’s goal, [Indiana’s] statute
rationally achieves that goal when it simultaneously allows any form of
disposal whatsoever if the [woman] elects to handle the remains her-
self,” Planned Parenthood of Indiana and Kentucky, Inc. v. Commis-
sioner of Indiana State Dept. of Health, 917 F. 3d 532, 534 (CA7 2018) 
(Wood, C. J., concurring in denial of rehearing en banc), “and continues
to allow for mass cremation of fetuses,” Planned Parenthood of Indiana 
and Kentucky, Inc. v. Commissioner of Indiana State Dept. of Health, 
888 F. 3d 300, 309 (CA7 2018) (case below). 
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Planned Parenthood of Southeastern Pa. v. Casey, 505 
U. S. 833, 846 (1992), so heightened review is in order, 
Whole Woman’s Health v. Hellerstedt, 579 U. S. ___, ___ 
(2016) (slip op., at 20).   

It is “a waste of th[e] [C]ourt’s resources” to take up a 
case simply to say we are bound by a party’s “strategic
litigation choice” to invoke rational-basis review alone, but 
“everything might be different” under the close review 
instructed by the Court’s precedent.  917 F. 3d, at 534, 535 
(opinion of Wood, C. J.).  I would therefore deny Indiana’s
petition in its entirety.2 

—————— 
2 JUSTICE THOMAS’ footnote, ante, at 1, n. 1, displays more heat than 

light. The note overlooks many things: “This Court reviews judgments, 
not statements in opinions,” California v. Rooney, 483 U. S. 307, 311 
(1987) (per curiam) (quoting Black v. Cutter Laboratories, 351 U. S. 
292, 297 (1956); emphasis added); a woman who exercises her constitu-
tionally protected right to terminate a pregnancy is not a “mother”; the 
cost of, and trauma potentially induced by, a post-procedure require-
ment may well constitute an undue burden, 917 F. 3d, at 534–535 
(opinion of Wood, C. J.); under the rational-basis standard applied
below, Planned Parenthood of Indiana and Kentucky had no need 
to marshal evidence that Indiana’s law posed an undue burden, id., 
at 535. 
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Chapter Two

The Supreme Court 
Chief Justice: A Superior 

among Equals1

Article II, Section 1, of the U.S. Constitution begins, “The 
judicial power of the United States, shall be vested in one 
Supreme Court . . .” The only reference in the Constitution 
to a chief justice is in Article I, Section 3, Clause 6, refer-
ring to impeachment trials of the president, and providing: 
“When the President of the United States is tried, the Chief 
Justice shall preside.” The role of chief justice is not defined 
anywhere in the Constitution. Rather, other than the 
impeachment provision, the reference to the terms “justice” 
and “chief justice” were fleshed out in the Judiciary Act of 
1789, providing in part:

“That the supreme court of the United States shall 
consist of a Chief Justice and five associate justices, 

1. Much of this chapter originally appeared under my byline on March 21, 
2016, in the Chicago Daily Law Bulletin.
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any four of whom shall be a quorum, and shall hold 
annually at the seat of government two sessions, the 
one commencing the first Monday of February, and 
the other the first Monday of August.”2

(Emphasis added.)
The Judiciary Act of 1789 has been amended several times 

over the years to change the number of justices who sit on 
the Supreme Court. Originally six justices sat on the 
Supreme Court, and the number has been as high as ten for 
a short period of time. The current number of justices (nine) 
and term (one beginning in October) is set forth at 28 U.S. 
Code Chapter 1, Section 1, which provides for a Supreme 
Court to consist of “a Chief Justice of the United States and 
eight associate justices.”3 Nowhere is the position of chief 
justice further defined and there is not a clear delineation 
of how the chief justice is different from the other eight jus-
tices. In many respects, the position is co-equal to that of 
the other eight associate justices.

However, through special functions designated to be per-
formed only by the chief justice, the role does have the 
potential to be more powerful than the other eight posi-
tions. As George Orwell noted in “Animal Farm”: “All 

2. The Judiciary Act of 1789, 1 Stat. 73, available at http:  //legisworks  .org  /sal  /1 
 /stats  /STATUTE  -1  -Pg73  .pdf.

3. 28 U.S. Code § 1.
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animals are equal, but some animals are more equal than 
others.”4

This chapter addresses ways in which the chief justice 
may exercise a different influence than the associate justices 
and exert a leadership position.

Chief Justice’s Special Functions
Originally, the chief justice position was labeled Chief 

Justice of the Supreme Court. The position was created by 
Congress and not by the Constitution. Chief Justice Salmon 
Chase requested that the position be renamed Chief Justice 
of the United States. This was to reflect the Supreme Court 
as a co-equal branch of the U.S. government.

A vote of the chief justice on whether to issue certiorari 
or on a particular decision is equal to that of any other jus-
tice. The chief justice does not get extra time to ask ques-
tions from the bench. However, the chief justice has special 
functions that are not given to any other justice on the court, 
including: (1) moderating the conferences the justices hold 
to decide cases after oral arguments are completed and nor-
mally speaking first on each case to be decided; (2) acting 
as the presiding justice when the court is in session; and 
(3) assigning authorship of majority opinions when the 
chief is in that majority.

4. For an interesting view of the Chief Justice position and its importance, see 
future Chief Justices Hughes’ thoughts as a lawyer, infra pgs. 250–51.
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The first and third special functions give the chief justice 
an opportunity to mold the court’s decisions. The chief jus-
tice also presides over presidential impeachment hearings, 
serves as the chief administrative officer for the federal courts, 
and is the head of the Judicial Conference of the United 
States. In addition to the administrative duties, the chief 
justice also has a number of honorary posts, including 
“Chancellor of the Smithsonian Institution, vice-president 
of the National Red Cross, and chairman of the National 
Art Gallery.” 5 The chief justice is also a voting member of 
the Supreme Court and writer of numerous opinions.

Through exercise of these special functions, “a strong 
Chief Justice may dominate the court.”6

Examples of Special Functions
Hughes was a strong chief justice by all accounts, using 

his position to seek additional support for a decision by 
moderating his own opinions. In addition, under Hughes’ 
leadership, the Federal Rules of Civil Procedure became 
effective in 1938. Finally, he oversaw the Supreme Court 
during the New Deal and the court-packing plan, using his 
leadership and political skills to ensure that the Supreme 
Court remained independent.

5. Mason, p. 581.
6. Pusey, Vol. 2, p. 671.
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Other chief justices have also exercised their special func-
tions and other administrative duties to try to shape the 
court and its jurisprudence. For example, Chief Justice War-
ren E. Burger often used his position as chief justice to 
determine who would write an opinion. Reports in the Bob 
Woodward book, “The Brethren,” and other sources discuss 
how Burger would at times change his vote in a crucial case 
to ensure that he was in the majority and could assign who 
would write the opinion. He did this in some of the most 
crucial cases decided while he was chief justice.

When John Marshall took over as chief justice, the 
practice of the court was to write seriatim opinions.7 
Through his leadership and oversight of the conferences 
and court administration, Marshall quickly changed that 
practice so that almost every court opinion was a unani-
mous one. (Of the 1,187 opinions issued by the Supreme 
Court between 1810 to 1835, only eighty-seven had dissent-
ing or concurring opinions, less than 7%.)8

7. Seriatim opinions are ones in which each judge on the court issues his or 
her own opinion, so there is no opinion of the court.

8. Urofsky, Dissent, p. 47. The low rate of separate opinions was the “lowest 
rate of any period in the Court’s history.” Id. 

At least one justice during the Marshall Court tenure, William Johnson, 
asserted that part of the reason for the vast majority of unanimous opinions was 
how justices were treated for disagreement. Johnson, writing to President Thomas 
Jefferson, indicated he disagreed with a decision and “I thought it a thing of 
course to deliver my opinion.” Brookhiser, p. 108. He was mistaken, according to 
his letter to Jefferson:

“‘But during the rest of the session I heard nothing but lectures on the inde-
cency of judges cutting at each other, and the loss of reputation which [courts] 
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While this practice did not hold for an extended period 
of time, Marshall’s ability to exercise his special functions 
and role led to increased prestige for the court in its early 
days.

One final example of the chief justice exercising the 
special functions of the position can be seen in the War-
ren Court. Chief Justice Earl Warren came to the Supreme 
Court after a life of public service culminating with his elec-
tion as California governor. When Warren came to the 
court in 1953, the case of Brown v. Board of Education had 
already been briefed and argued. The justices were deeply 
divided on the case. Justice Felix Frankfurter asked for a 
rehearing on several questions, hoping to be able to con-
vince other justices to join him in ending segregation.

The case was scheduled for rehearing and the summer 
before Brown was to be reheard, Chief Justice Fred M. Vin-
son died. Warren was nominated to replace Vinson. War-
ren, through his handling of the justices conferences and 
limiting discussion of Brown, was able to masterfully turn 
a divided court into a unanimous one. Warren assigned 
himself the task of writing the Brown I opinion. He pro-
duced a concise decision, keeping the draft locked in his 
chamber’s vault as he edited it.

sustained by pursuing such a course. . . .  I therefore bent to the current.’” (quot-
ing Johnson letter to Jefferson). Id.
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Conclusion
The chief justice’s vote is equal to that of his colleagues. 

Notwithstanding that equal footing, through the chief jus-
tice’s special functions and administrative role, he has the 
ability to be a superior among equals. Chief justices who are 
considered among the greatest of the seventeen chief jus-
tices have been able to use the different functions and role 
to advance the legacy and image of the Supreme Court.9 
As we will see in the chapters that follow, the chief justice 
has at times set the tone and the philosophy of the Court. 
Some have been more powerful forces of nature and able to 
effectively control the Court’s outcomes on important mat-
ters (Marshall and Warren, for example) and others have 
not had that influence or leadership (Fuller and Waite, 
for example). What is clear is that while equal, the chief 
justice has an ability, along with the other justices that sit 
during his tenure, to shape jurisprudence and, in the bal-
ance, the nation’s trajectory, for it is an honest assessment 
that:

“To a degree not true of law in general, the law shaped 
by the Supreme Court bears the identifiable imprint 
of the experience, outlook, prejudices, and style of 
individuals who have been its members.”10

 9. For an attempt at ranking the chiefs (except for current Chief Justice 
Roberts), see Appendix C.

10. King, p. vii.
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