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Agenda and Overview

• Requests for Equitable Adjustment (“REAs”)

• Contract Disputes Act Claims

• REAs v. Claims – How to Know Which is Right For You

• Common Bases for REAs and Claims

• “Pass Through” Claims on Behalf of Subcontractors

• CDA Claim & Appeal Litigation 

• Common Defenses Raised by the Government



What are REAs and Claims?

• REAs and claims are dispute resolution 
mechanisms used in federal government 
contracting

• Unlike in other contexts, a contractor cannot 
initiate a suit with a complaint 

• Federal contracting – requires use of 
administrative remedies before “litigation” in court



What are REAs and Claims?

• Simply put, REAs and Claims are 
requests/demands for compensation in the 
following forms:

•Additional time

•Additional money

•Other relief



What is the legal basis for REAs and 
Claims?

• Substantively, justified by various issue-specific 
clauses 

• Federal Acquisition Regulation (“FAR”)
• 48 C.F.R. _____

• Parts 1-51 – Regulations governing procurement process 
and contract administration

• Part 52 – Contract Clauses

• Part 53 – Forms 

• Be aware of supplemental agency acquisition regulations!



What is the legal basis for REAs and 
Claims?

• For claims, procedure and practices are laid out in 
Contract Dispute Act (“CDA”) and FAR Subpart 
33.2

•CDA - 41 U.S. Code §§ 7101-7109 

•FAR Subpart 33.2 “Claims and Disputes” - 48 
C.F.R. § 33.201 et seq.

• FAR Disputes Clause – 48 C.F.R. § 52.233-1



Requests for Equitable Adjustment

• Less formal than a claim

• Is a creature of “contract administration” rather than 
litigation 

• Is generally considered a “negotiation” tool rather than 
a foray into litigation

• No affirmative obligation triggered on behalf of the 
government



Requests for Equitable Adjustment

• Relevant Contract Provisions 

• Specs, Drawings, etc.

• RFPs (for changes)

• Correspondence/Notice Letters

• RFIs

• Schedule Info

• Cost/Damage Info

• Any other relevant information

Format

• No specific format required

• The key is to provide an explanation of the facts (and applicable legal 
arguments?) entitling the contractor to compensation or relief

• REAs typically take the form of a letter, with supporting exhibits:



Requests for Equitable Adjustment

• Costs are recoverable
• Legal/Consultant

• Accounting

• Internal Costs

Tip Top Constr., Inc. v. Donahoe, 695 F.3d 1276 (Fed. 
Cir. 2011)



Requests for Equitable Adjustment

Is Certification Required?

• General Rule: REAs (unlike claims) do not generally 
require certification

• Exception: REAs on DoD contracts, seeking amounts 
in excess of the simplified acquisition threshold, require 
a certification



Requests for Equitable Adjustment

Certification Issues

• 10 U.S.C. § 2410(a)

• Proper language:

•DFARs – 48 C.F.R. § 243.205-71 and § 252.243-7002
• “I certify that the request is made in good faith, and that the 
supporting data are accurate and complete to the best of 
my knowledge and belief.”

• BEWARE: This is different certification language than 
that for claims!



Requests for Equitable Adjustment

When do you submit your REA?

• May be submitted during contract 
performance/close out

• Best practices: submit within 30 days

(Legal basis for these deadlines is in various substantive 
topic-specific FAR clauses)



Claims

• Claims are made pursuant to, and governed 
by the procedures set forth in the Contract 
Disputes Act and the Federal Acquisition 
Regulation  
•CDA - 41 U.S. Code §§ 7101-7109 

•FAR Subpart 33.2 “Claims and Disputes” - 48 
C.F.R. § 33.201 et seq.

•FAR Disputes Clause – 48 C.F.R. § 52.233-1



Claims

• More formal than a REA

• Is no longer considered contract administration but 
the first step in litigation 

• Less of a negotiation tool; positions are more fixed

• A formal written request for payment/the 
adjustment of contract price/duration, the 
interpretation of a contract term, or other relief 



Claims

• Relevant Contract Provisions 

• Specs, Drawings, etc.

• RFPs (for changes)

• Correspondence/Notice Letters

• RFIs

• Schedule Info

• Cost/Damage Info

• Any other relevant information

Format

• An explanation of the facts and applicable legal arguments 
entitling the contractor to compensation or relief

• No specific format required; typically takes the form of a letter, 
with supporting exhibits:



Claims

• A claim must include a clear and unequivocal 
written statement that puts the contracting 
officer on notice of the basis and amount of 
the claim

• Best practices: Specifically request a 
Contracting Officer’s Final Decision



Claims

• Preparation Costs are NOT recoverable

• Tip Top Constr., Inc. v. Donahoe, 695 F.3d 1276 
(Fed. Cir. 2011):
• “In deciding the case, we examined the distinction 
between costs incurred in connection with the 
administration of a contract and costs incurred in 
connection with the prosecution of a CDA claim, the 
former being recoverable, but the latter not.”  (Citing Bill 
Strong Enters. v. Shannon, 49 F.3d 1541 (Fed. Cir. 
1995))



Claims

Is Certification Required?

• FAR § 33.207(a) - Certification is required for claims 
over $100,000

• Proper language, FAR § 33.207(c)
• “I certify that the claim is made in good faith; that the supporting 
data are accurate and complete to the best of my knowledge 
and belief; that the amount requested accurately reflects the 
contract adjustment for which the contractor believes the 
Government is liable; and that I am duly authorized to certify the 
claim on behalf of the contractor.”



Claims

Certification Issues

• BEWARE: This is different certification language than 
that for claims!

• If the contractor has certified a request for equitable 
adjustment in accordance with 10 U.S.C. § 2410(a), 
and desires to convert the request to a claim under the 
Contract Disputes Act, the contractor shall certify the 
claim in accordance with FAR Subpart 33.2



Claims

Certification Issues

• Defective certifications can be cured

• Avoid this nonetheless
• Complicates matters

• Delays processing

Be aware of certification issues relating to subcontractor 
pass through claims. (Stay tuned!)



Claims

When must you submit your claim?

•FAR § 33.206(a) - A Claim must be filed 
within 6 years of claim accrual 



Claims

When must you submit your claim?

•A contractor must provide notice of a 
claim to contracting officer prior to final 
payment on the contract

•Claims should be filed within 30 days of 
the cancellation of a stop-work order



Claims

• Unlike REA, a claim triggers obligations on 
behalf of agency

• FAR § 33.211(a) - Agency must:
•Review the facts pertinent to the claim

•Secure assistance from legal and other advisors

•Coordinate with the contract administration office or 
contracting office, as appropriate

•Prepare a written decision (“COFD”)



Claims

Pursuant to FAR § 33.211(a)(4), COFD must 
include:
• A description of the claim or dispute 

• A reference to the pertinent contract terms

• A statement of the factual areas of agreement and disagreement

• A statement of the contracting officer’s decision, with supporting 
rationale

• A demand for payment prepared in accordance with FAR 32.604 and 
32.605 in all cases where the decision results in a finding that the 
contractor is indebted to the Government (counterclaim)



Claims

Pursuant to FAR § 33.211(a)(4), COFD must 
include:

• Statement advising contractor that the COFD 
constitutes the final decision of the contracting officer

• An explanation concerning appeal rights



Claims

FAR § 33.211(c) - COFD Timing:

• (1) - For claims of $100,000 or less, the 
contracting officer shall issue the decision 60 days 
after receiving a written request from the 
contractor that a decision be rendered within that 
period, or within a reasonable time after receipt of 
the claim if the contractor does not make such a 
request



Claims

FAR § 33.211(c) - COFD Timing:

• (2) - For claims over $100,000, the contracting 
officer shall issue the decision 60 days after 
receiving a certified claim, provided, however, that 
if a decision will not be issued within 60 days, the 
contracting officer shall notify the contractor, within 
that period, of the time within which a decision will 
be issued



Claims

FAR § 33.211(d) - COFD Timing:

• The contracting officer shall issue a decision within 
a reasonable time, taking into account --
• (1) The size and complexity of the claim;

•(2) The adequacy of the contractor’s supporting data; 
and

• (3) Any other relevant factors



REAs v. Claims

REAs Claims

Informal Formal

Contract Administration Litigation

Negotiations Adversarial

Does not Trigger Obligation to Respond Triggers Obligation to Respond

(Likely) No Certification 
(Except DoD Over Threshold)

Certification > $100,000

Costs are Recoverable Costs are Not Recoverable



REAs v. Claims

Things to Keep in Mind:

• Filing of an REA does not preclude later filing of a 
claim

• An REA can later be converted to a claim

• Many contractors start with REA, move to claim (if 
necessary)

• Strategy Issues: Costs, Privilege Issues



Common Issues in REAs and Claims

• Changes (Explicit/Directed v. 
Constructive/Implied)

• Defective Specifications (or 
Design)

• Differing Site Conditions

• Variations in Estimated 
Quantities 

• Punitive Punch List

• Delay (Compensable v. 
Excusable)
• Delay v. Inefficiency v. 

Sequencing v. Acceleration

• Suspensions

• Terminations

• Good Faith and Fair Dealing
• Other Declaratory Relief?



Claims (Appeals) Litigation

•A contractor may appeal:
•A COFD that denies a claim

•A “Deemed Denial”
•FAR § 33.211(g) - Any failure of the contracting 
officer to issue a decision within the required time 
periods will be deemed a decision by the 
contracting officer denying the claim and will 
authorize the contractor to file an appeal or suit on 
the claim



Claims (Appeals) Litigation

•Breach of Contract?

•Good Faith and Fair Dealing?



Claims (Appeals) Litigation

•Where do you appeal?
•41 U.S. Code § 7104(a) - Boards of Contract 
Appeals

•41 U.S. Code § 7104(b) - Court of Federal 
Claims (“COFC”)



Claims (Appeals) Litigation

•What Deadlines Apply to an Appeal?
•41 U.S. Code § 7104(a) - Boards of Contract

•Appeals within 90 days

•41 U.S. Code § 7104(b) - Court of Federal 
Claims

• Appeals within 12 months



Claims (Appeals) Litigation

• How do you know which forum is best for you?
• Size of Dispute v. Cost of Litigation

• Complexity of Issues/Government Contracting Knowledge

• Objectivity of Government Counsel

• Formality

• Timing

• Deadlines

• Ruling Precedent?

• Preferences



Subcontractor Pass Through Claims

• Sovereign Immunity

• Waiver of immunity of certain claims
•Contract Disputes Act, 41 U.S.C. §§ 7101 – 7109

•Tucker Act, 28 U.S.C. § 1491

• Waivers are based on existence of contract 
with the government

• Also be aware of the APA!



Subcontractor Pass Through Claims

• Subcontractors have no privity of contract = no 
ability to file claim on own behalf

• Prime must “sponsor” or “pass through” sub’s 
claim

•Common cause of Prime v. Sub conflict
•Prime’s concern: Certification/responsibility issues

•Sub’s concern: Lack of remedies

•Address concerns in Subcontract, Liquidating 
Agreements



Claims (Appeals) Litigation

• Claim

• Appeal / Complaint

• Discovery (In Board Cases, Rule 4 File)

• Motions

• Trial

• Appeal (Fed. Circuit)



Claims (Appeals) Litigation

• Common Government Defenses
•Notice

•Authority

•Waiver/Release/Accord and Satisfaction
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CONTRACT DISPUTES ACT 
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41 USCS prec § 7101

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

Preceding § 7101
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41 USCS § 7101

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7101. Definitions

In this chapter [41 USCS §§ 7101 et seq.]:

(1)Administrator. The term "Administrator" means the Administrator for Federal Procurement Policy 
appointed pursuant to section 1102 of this title [41 USCS § 1102].

(2)Agency board or agency board of contract appeals. The term "agency board" or "agency board of 
contract appeals" means--

(A)the Armed Services Board;

(B)the Civilian Board;

(C)the board of contract appeals of the Tennessee Valley Authority; or

(D)the Postal Service Board established under section 7105(d)(1) of this title [41 USCS § 
7105(d)(1)].

(3)Agency head. The term "agency head" means the head and any assistant head of an executive 
agency. The term may include the chief official of a principal division of an executive agency if the head 
of the executive agency so designates that chief official.

(4)Armed Services Board. The term "Armed Services Board" means the Armed Services Board of 
Contract Appeals established under section 7105(a)(1) of this title [41 USCS § 7105(a)(1)].

(5)Civilian Board. The term "Civilian Board" means the Civilian Board of Contract Appeals established 
under section 7105(b)(1) of this title [41 USCS § 7105(b)(1)].

(6)Contracting officer. The term "contracting officer"--

(A)means an individual who, by appointment in accordance with applicable regulations, has the 
authority to make and administer contracts and to make determinations and findings with respect to 
contracts; and

(B)includes an authorized representative of the contracting officer, acting within the limits of the 
representative's authority.

(7)Contractor. The term "contractor" means a party to a Federal Government contract other than the 
Federal Government.

(8)Executive agency. The term "executive agency" means--

(A)an executive department as defined in section 101 of title 5;

(B)a military department as defined in section 102 of title 5;

(C)an independent establishment as defined in section 104 of title 5, except that the term does not 
include the Government Accountability Office; and

(D)a wholly owned Government corporation as defined in section 9101(3) of title 31.

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4001-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4001-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-81D1-NRF4-4002-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R51-NRF4-4005-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R51-NRF4-4005-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R51-NRF4-4005-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R51-NRF4-4005-00000-00&context=
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(9)Misrepresentation of fact. The term "misrepresentation of fact" means a false statement of 
substantive fact, or conduct that leads to a belief of a substantive fact material to proper understanding 
of the matter in hand, made with intent to deceive or mislead.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3816.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

                                        Source (Statutes  

   Revised Section   Source (U.S. Code)      at Large)  

------------------------------------------------------------------------  

7101......…  41:601.             Pub. L. 95-563,  

                                        Sec. 2, Nov. 1,  

                                        1978, 92 Stat.  

                                        2383; Pub. L.  

                                        104-106, div. D,  

                                        title XLIII,  

                                        Sec. 4322(b)(5),  

                                        Feb. 10, 1996,  

                                        110 Stat. 677;  

                                        Pub. L. 109-163,  

                                        div. A, title  

                                        VIII, Sec.  

                                        847(d)(1), Jan.  

                                        6, 2006, 119  

                                        Stat. 3393.  

------------------------------------------------------------------------  

 

   In paragraph (8)(C), the words "Government Accountability Office" are substituted for "General Accounting Office" 
because of section 8(b) of the GAO Human Capital Reform Act of 2004 (Public Law 108-271, 118 Stat. 814, 31 
U.S.C. 702 note).

   In paragraph (8)(D), the words "section 9101(3) of title 31" are substituted for "section 846 of title 31" because of 
section 4(b) of Public Law 97-258 (31 U.S.C. note prec. 101).

UNITED STATES CODE SERVICE
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41 USCS § 7102

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7102. Applicability of chapter

(a)Executive agency contracts.  Unless otherwise specifically provided in this chapter, this chapter [41 USCS 
§§ 7101 et seq.] applies to any express or implied contract (including those of the nonappropriated fund 
activities described in sections 1346 and 1491 of title 28) made by an executive agency for--

(1)the procurement of property, other than real property in being;

(2)the procurement of services;

(3)the procurement of construction, alteration, repair, or maintenance of real property; or

(4)the disposal of personal property.

(b)Tennessee Valley Authority contracts.

(1)In general. With respect to contracts of the Tennessee Valley Authority, this chapter [41 USCS §§ 
7101 et seq.] applies only to contracts containing a clause that requires contract disputes to be 
resolved through an agency administrative process.

(2)Exclusion. Notwithstanding any other provision of this chapter, this chapter [41 USCS §§ 7101 et 
seq.] does not apply to a contract of the Tennessee Valley Authority for the sale of fertilizer or electric 
power or related to the conduct or operation of the electric power system.

(c)Foreign government or international organization contracts.  If an agency head determines that applying this 
chapter [41 USCS §§ 7101 et seq.] would not be in the public interest, this chapter [41 USCS §§ 7101 et seq.] 
does not apply to a contract with a foreign government, an agency of a foreign government, an international 
organization, or a subsidiary body of an international organization.

(d)Maritime contracts.  Appeals under section 7107(a) of this title and actions brought under sections 7104(b) 
and 7107(b) to (f) of this title [41 USCS §§ 7104 and 7107(b)-(f)], arising out of maritime contracts, are 
governed by chapter 309 or 311 of title 46 [46 USCS §§ 30901 et seq. or 31101 et seq.], as applicable, to the 
extent that those chapters are not inconsistent with this chapter [41 USCS §§ 7101 et seq.].

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3817.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7102(a)-(c)..… 41:602.             Pub. L. 95-563,  

                                        Sec. Sec. 3, 4,  

                                        Nov. 1, 1978, 92  

                                        Stat. 2383.  

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4002-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4001-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4001-00000-00&context=
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https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:524P-7R41-NRF4-4001-00000-00&context=
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7102(d)....… 41:603.  

------------------------------------------------------------------------  

 

   In subsection (c), the words "an agency head" are substituted for "the head of the agency" for consistency with 
the defined term "agency head" in section 7101 of the revised title.

   In subsection (d), the words "chapter 309 or 311 of title 46" are substituted for "the Act of March 9, 1920, as 
amended (41 Stat. 525, as amended; 46 U.S.C. 741-752) or the Act of March 3, 1925, as amended (43 Stat. 1112, 
as amended; 46 U.S.C. 781-790)" in section 4 of the Contract Disputes Act of 1978 (Public Law 95-563, 92 Stat. 
2384) because of section 18(c) of Public Law 109-304 (46 U.S.C. note prec. 101).
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41 USCS § 7103

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7103. Decision by contracting officer

(a)Claims generally.

(1)Submission of contractor's claims to contracting officer. Each claim by a contractor against the 
Federal Government relating to a contract shall be submitted to the contracting officer for a decision.

(2)Contractor's claims in writing. Each claim by a contractor against the Federal Government relating to 
a contract shall be in writing.

(3)Contracting officer to decide federal government's claims. Each claim by the Federal Government 
against a contractor relating to a contract shall be the subject of a written decision by the contracting 
officer.

(4)Time for submitting claims.

(A)In general. Each claim by a contractor against the Federal Government relating to a contract 
and each claim by the Federal Government against a contractor relating to a contract shall be 
submitted within 6 years after the accrual of the claim.

(B)Exception. Subparagraph (A) of this paragraph does not apply to a claim by the Federal 
Government against a contractor that is based on a claim by the contractor involving fraud.

(5)Applicability. The authority of this subsection and subsections (c)(1), (d), and (e) does not extend to 
a claim or dispute for penalties or forfeitures prescribed by statute or regulation that another Federal 
agency is specifically authorized to administer, settle, or determine.

(b)Certification of claims.

(1)Requirement generally. For claims of more than $ 100,000 made by a contractor, the contractor shall 
certify that--

(A)the claim is made in good faith;

(B)the supporting data are accurate and complete to the best of the contractor's knowledge and 
belief;

(C)the amount requested accurately reflects the contract adjustment for which the contractor 
believes the Federal Government is liable; and

(D)the certifier is authorized to certify the claim on behalf of the contractor.

(2)Who may execute certification. The certification required by paragraph (1) may be executed by an 
individual authorized to bind the contractor with respect to the claim.

(3)Failure to certify or defective certification. A contracting officer is not obligated to render a final 
decision on a claim of more than $ 100,000 that is not certified in accordance with paragraph (1) if, 
within 60 days after receipt of the claim, the contracting officer notifies the contractor in writing of the 
reasons why any attempted certification was found to be defective. A defect in the certification of a 
claim does not deprive a court or an agency board of jurisdiction over the claim. Prior to the entry of a 
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final judgment by a court or a decision by an agency board, the court or agency board shall require a 
defective certification to be corrected.

(c)Fraudulent claims.

(1)No authority to settle. This section does not authorize an agency head to settle, compromise, pay, or 
otherwise adjust any claim involving fraud.

(2)Liability of contractor. If a contractor is unable to support any part of the contractor's claim and it is 
determined that the inability is attributable to a misrepresentation of fact or fraud by the contractor, then 
the contractor is liable to the Federal Government for an amount equal to the unsupported part of the 
claim plus all of the Federal Government's costs attributable to reviewing the unsupported part of the 
claim. Liability under this paragraph shall be determined within 6 years of the commission of the 
misrepresentation of fact or fraud.

(d)Issuance of decision.  The contracting officer shall issue a decision in writing and shall mail or otherwise 
furnish a copy of the decision to the contractor.

(e)Contents of decision.  The contracting officer's decision shall state the reasons for the decision reached and 
shall inform the contractor of the contractor's rights as provided in this chapter [41 USCS §§ 7101 et seq.]. 
Specific findings of fact are not required. If made, specific findings of fact are not binding in any subsequent 
proceeding.

(f)Time for issuance of decision.

(1)Claim of $ 100,000 or less. A contracting officer shall issue a decision on any submitted claim of $ 
100,000 or less within 60 days from the contracting officer's receipt of a written request from the 
contractor that a decision be rendered within that period.

(2)Claim of more than $ 100,000. A contracting officer shall, within 60 days of receipt of a submitted 
certified claim over $ 100,000--

(A)issue a decision; or

(B)notify the contractor of the time within which a decision will be issued.

(3)General requirement of reasonableness. The decision of a contracting officer on submitted claims 
shall be issued within a reasonable time, in accordance with regulations prescribed by the agency, 
taking into account such factors as the size and complexity of the claim and the adequacy of 
information in support of the claim provided by the contractor.

(4)Requesting tribunal to direct issuance within specified time period. A contractor may request the 
tribunal concerned to direct a contracting officer to issue a decision in a specified period of time, as 
determined by the tribunal concerned, in the event of undue delay on the part of the contracting officer.

(5)Failure to issue decision within required time period. Failure by a contracting officer to issue a 
decision on a claim within the required time period is deemed to be a decision by the contracting officer 
denying the claim and authorizes an appeal or action on the claim as otherwise provided in this chapter 
[41 USCS §§ 7101 et seq.]. However, the tribunal concerned may, at its option, stay the proceedings of 
the appeal or action to obtain a decision by the contracting officer.

(g)Finality of decision unless appealed.  The contracting officer's decision on a claim is final and conclusive and 
is not subject to review by any forum, tribunal, or Federal Government agency, unless an appeal or action is 
timely commenced as authorized by this chapter [41 USCS §§ 7101 et seq.]. This chapter [41 USCS §§ 7101 et 
seq.] does not prohibit an executive agency from including a clause in a Federal Government contract requiring 
that, pending final decision of an appeal, action, or final settlement, a contractor shall proceed diligently with 
performance of the contract in accordance with the contracting officer's decision.

(h)Alternative means of dispute resolution.
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(1)In general. Notwithstanding any other provision of this chapter [41 USCS §§ 7101 et seq.], a 
contractor and a contracting officer may use any alternative means of dispute resolution under 
subchapter IV of chapter 5 of title 5 [5 USCS §§ 571 et seq.], or other mutually agreeable procedures, 
for resolving claims. All provisions of subchapter IV of chapter 5 of title 5 [5 USCS §§ 571 et seq.] apply 
to alternative means of dispute resolution under this subsection.

(2)Certification of claim. The contractor shall certify the claim when required to do so under subsection 
(b)(1) or other law.

(3)Rejecting request for alternative dispute resolution.

(A)Contracting officer. A contracting officer who rejects a contractor's request for alternative dispute 
resolution proceedings shall provide the contractor with a written explanation, citing one or more of 
the conditions in section 572(b) of title 5 or other specific reasons that alternative dispute resolution 
procedures are inappropriate.

(B)Contractor. A contractor that rejects an agency's request for alternative dispute resolution 
proceedings shall inform the agency in writing of the contractor's specific reasons for rejecting the 
request.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3817.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7103(a)(1)...… 41:605(a) (1st sentence  Pub. L. 95-563,  

             related to submission).  Sec. Sec. 5,  

                                        6(a) (1st, 2d,  

                                        5th-last  

                                        sentences), (b),  

                                        (c)(3), (5),  

                                        Nov. 1, 1978, 92  

                                        Stat. 2384,  

                                        2385.  

7103(a)(2)...… 41:605(a) (1st sentence  

             related to writing  

             requirement).  

7103(a)(3)...… 41:605(a) (2d sentence).  

7103(a)(4)(A).… 41:605(a) (3d sentence).  Pub. L. 95-563,  

                                        Sec. 6(a) (3d,  

                                        4th sentences),  

                                        Nov. 1, 1978, as  

                                        added Pub. L.  

                                        103-355, title  

                                        II, Sec.  

                                        2351(a)(1), Oct.  

                                        13, 1994, 108  

                                        Stat. 3322,  

                                        amended Pub. L.  

                                        104-106, div. D,  

                                        title XLIII,  

                                        Sec. 4321(a)(6),  

                                        Feb. 10, 1996,  

                                        110 Stat. 671.  
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7103(a)(4)(B).… 41:605(a) (4th sentence).  

7103(a)(5)...… 41:605(a) (8th sentence).  

7103(b)(1)...… 41:605(c)(1) (last sentence). Pub. L. 95-563,  

                                        Sec. 6(c)(1)  

                                        (last sentence),  

                                        Nov. 1, 1978, 92  

                                        Stat. 2385; Pub.  

                                        L. 102-572,  

                                        title IX, Sec.  

                                        907(a)(1)(A),  

                                        Oct. 29, 1992,  

                                        106 Stat. 4518;  

                                        Pub. L. 103-355,  

                                        title II, Sec.  

                                        2351(b), Oct.  

                                        13, 1994, 108  

                                        Stat. 3322.  

7103(b)(2)...… 41:605(c)(7).       Pub. L. 95-563,  

                                        Sec. 6(c)(6),  

                                        (7), as added  

                                        Pub. L. 102-572,  

                                        title IX, Sec.  

                                        907(a)(1)(B),  

                                        Oct. 29, 1992,  

                                        106 Stat. 4518.  

7103(b)(3)...… 41:605(c)(6).  

7103(c)(1)...… 41:605(a) (last sentence).  

7103(c)(2)...… 41:604.  

7103(d)....… 41:605(a) (5th sentence).  

7103(e)....… 41:605(a) (6th, 7th  

             sentences).  

7103(f)(1)...… 41:605(c)(1) (1st sentence). Pub. L. 95-563,  

                                        Sec. 6(c)(1)  

                                        (1st sentence),  

                                        (2), Nov. 1,  

                                        1978, 92 Stat.  

                                        2385; Pub. L.  

                                        103-355, title  

                                        II, Sec.  

                                        2351(b), Oct.  

                                        13, 1994, 108  

                                        Stat. 3322.  

7103(f)(2)...… 41:605(c)(2).  

7103(f)(3)...… 41:605(c)(3).  

7103(f)(4)...… 41:605(c)(4).       Pub. L. 95-563,  

                                        Sec. 6(c)(4),  

                                        Nov. 1, 1978, 92  

                                        Stat. 2385; Pub.  

                                        L. 103-355,  

                                        title II, Sec.  

                                        2351(e), Oct.  

                                        13, 1994, 108  

                                        Stat. 3322.  

7103(f)(5)...… 41:605(c)(5).  

7103(g)....… 41:605(b).  

7103(h)(1)...… 41:605(d) (1st, last   Pub. L. 95-563,  

             sentences).       Sec. 6(d) (1st,  

                                        last sentences),  

                                        as added Pub. L.  

                                        101-552, Sec.  

                                        6(a), Nov. 15,  

                                        1990, 104 Stat.  

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=


Page 5 of 6

41 USCS § 7103

Maria Panichelli

                                        2745, 2746; Pub.  

                                        L. 104-106, div.  

                                        D, title XLIII,  

                                        Sec. 4322(b)(6),  

                                        Feb. 10, 1996,  

                                        110 Stat. 677;  

                                        Pub. L. 105-85,  

                                        div. A, title X,  

                                        Sec. 1073(g)(3),  

                                        Nov. 18, 1997,  

                                        111 Stat. 1906.  

7103(h)(2)...… 41:605(d) (2d sentence).  Pub. L. 95-563,  

                                        Sec. 6(d) (2d  

                                        sentence), as  

                                        added Pub. L.  

                                        101-552, Sec.  

                                        6(a), Nov. 15,  

                                        1990, 104 Stat.  

                                        2745; Pub. L.  

                                        104-320, Sec.  

                                        6(1), Oct. 19,  

                                        1996, 110 Stat.  

                                        3871.  

7103(h)(3)(A).… 41:605(e) (1st sentence).  Pub. L. 95-563,  

                                        Sec. 6(e), as  

                                        added Pub. L.  

                                        101-552, Sec.  

                                        6(a), Nov. 15,  

                                        1990, 104 Stat.  

                                        2746; Pub. L.  

                                        103-355, title  

                                        II, Sec. 2352,  

                                        Oct. 13, 1994,  

                                        108 Stat. 3322;  

                                        Pub. L. 104-106,  

                                        div. D, title  

                                        XLIII, Sec. Sec.  

                                        4321(a)(7),  

                                        4322(b)(6), Feb.  

                                        10, 1996, 110  

                                        Stat. 671, 677;  

                                        Pub. L. 104-320,  

                                        Sec. 6(2), Oct.  

                                        19, 1996, 110  

                                        Stat. 3871; Pub.  

                                        L. 105-85, div.  

                                        A, title X, Sec.  

                                        1073(g)(3), Nov.  

                                        18, 1997, 111  

                                        Stat. 1906.  

7103(h)(3)(B).… 41:605(e) (last sentence).  .....…  

------------------------------------------------------------------------  

 

   In subsection (b)(1)(D) and (2), the word "duly" is omitted as unnecessary.

   In subsection (b)(3), the words "of contract appeals" are omitted as unnecessary because of the definition of 
"agency board" in section 7101 of the revised title.

   In subsection (c)(2), the words "this subsection", which appear in section 5 of the Contract Disputes Act of 1978 
(Pub. L. 95-563, 92 Stat. 2384), and which were probably intended to mean "this section", are translated as "this 
paragraph" in accordance with the probable intent of Congress.
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   In subsection (f)(5), the words "the commencement of" are omitted as unnecessary. The words "of the appeal or 
action" are substituted for "in the event an appeal or suit is so commenced in the absence of a prior decision by the 
contracting officer" to eliminate unnecessary words.
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41 USCS § 7104

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7104. Contractor's right of appeal from decision by contracting officer

(a)Appeal to agency board.  A contractor, within 90 days from the date of receipt of a contracting officer's 
decision under section 7103 of this title, may appeal the decision to an agency board as provided in section 
7105 of this title.

(b)Bringing an action de novo in Federal court.

(1)In general. Except as provided in paragraph (2), and in lieu of appealing the decision of a contracting 
officer under section 7103 of this title [41 USCS § 7103] to an agency board, a contractor may bring an 
action directly on the claim in the United States Court of Federal Claims, notwithstanding any contract 
provision, regulation, or rule of law to the contrary.

(2)Tennessee Valley Authority. In the case of an action against the Tennessee Valley Authority, the 
contractor may only bring an action directly on the claim in a district court of the United States pursuant 
to section 1337 of title 28, notwithstanding any contract provision, regulation, or rule of law to the 
contrary.

(3)Time for filing. A contractor shall file any action under paragraph (1) or (2) within 12 months from the 
date of receipt of a contracting officer's decision under section 7103 of this title [41 USCS § 7103].

(4)De novo. An action under paragraph (1) or (2) shall proceed de novo in accordance with the rules of 
the appropriate court.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3820.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7104(a)....… 41:606.             Pub. L. 95-563,  

                                        Sec. 7, Nov. 1,  

                                        1978, 92 Stat.  

                                        2385.  

7104(b)....… 41:609(a).        Pub. L. 95-563,  

                                        Sec. 10(a), Nov.  

                                        1, 1978, 92  

                                        Stat. 2388; Pub.  

                                        L. 97-164, title  

                                        I, Sec. 161(10),  

                                        Apr. 2, 1982, 96  

                                        Stat. 49.  

------------------------------------------------------------------------  
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   In subsection (a), the words "of contract appeals" are omitted as unnecessary because of the definition of 
"agency board" in section 7101 of the revised title.

   In subsection (b)(1), the words "United States Court of Federal Claims" are substituted for "United States Claims 
Court" because of section 902(b)(1) of the Federal Courts Administration Act of 1992 (Pub. L. 102-572, 106 Stat. 
4516, 28 U.S.C. 171 note).
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41 USCS § 7105

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7105. Agency boards

(a)Armed Services Board.

(1)Establishment. An Armed Services Board of Contract Appeals may be established within the 
Department of Defense when the Secretary of Defense, after consultation with the Administrator, 
determines from a workload study that the volume of contract claims justifies the establishment of a full-
time agency board of at least 3 members who shall have no other inconsistent duties. Workload studies 
will be updated at least once every 3 years and submitted to the Administrator.

(2)Appointment of members and compensation. Members of the Armed Services Board shall be 
selected and appointed in the same manner as administrative law judges appointed pursuant to section 
3105 of title 5, with an additional requirement that members must have had at least 5 years of 
experience in public contract law. The Secretary of Defense shall designate the chairman and vice 
chairman of the Armed Services Board from among the appointed members. Compensation for the 
chairman, vice chairman, and other members shall be determined under section 5372a of title 5.

(b)Civilian Board.

(1)Establishment. There is established in the General Services Administration the Civilian Board of 
Contract Appeals.

(2)Membership.

(A)Eligibility. The Civilian Board consists of members appointed by the Administrator of General 
Services (in consultation with the Administrator for Federal Procurement Policy) from a register of 
applicants maintained by the Administrator of General Services, in accordance with rules issued by 
the Administrator of General Services (in consultation with the Administrator for Federal 
Procurement Policy) for establishing and maintaining a register of eligible applicants and selecting 
Civilian Board members. The Administrator of General Services shall appoint a member without 
regard to political affiliation and solely on the basis of the professional qualifications required to 
perform the duties and responsibilities of a Civilian Board member.

(B)Appointment of members and compensation. Members of the Civilian Board shall be selected 
and appointed to serve in the same manner as administrative law judges appointed pursuant to 
section 3105 of title 5, with an additional requirement that members must have had at least 5 years 
experience in public contract law. Compensation for the members shall be determined under 
section 5372a of title 5.

(3)Removal. Members of the Civilian Board are subject to removal in the same manner as 
administrative law judges, as provided in section 7521 of title 5.

(4)Functions.

(A)In general. The Civilian Board has jurisdiction as provided by subsection (e)(1)(B).

(B)Additional jurisdiction. With the concurrence of the Federal agencies affected, the Civilian Board 
may assume--
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(i)jurisdiction over any additional category of laws or disputes over which an agency board of 
contract appeals established pursuant to section 8 of the Contract Disputes Act [of 1978] 
[former 41 USCS § 607] exercised jurisdiction before January 6, 2007; and

(ii)any other function the agency board performed before January 6, 2007, on behalf of those 
agencies.

(c)Tennessee Valley Authority Board.

(1)Establishment. The Board of Directors of the Tennessee Valley Authority may establish a board of 
contract appeals of the Tennessee Valley Authority of an indeterminate number of members.

(2)Appointment of members and compensation. The Board of Directors of the Tennessee Valley 
Authority shall establish criteria for the appointment of members to the agency board established under 
paragraph (1), and shall designate a chairman of the agency board. The chairman and other members 
of the agency board shall receive compensation, at the daily equivalent of the rates determined under 
section 5372a of title 5, for each day they are engaged in the actual performance of their duties as 
members of the agency board.

(d)Postal Service Board.

(1)Establishment. There is established an agency board of contract appeals known as the Postal 
Service Board of Contract Appeals.

(2)Appointment and service of members. The Postal Service Board of Contract Appeals consists of 
judges appointed by the Postmaster General. The judges shall meet the qualifications of and serve in 
the same manner as members of the Civilian Board.

(3)Application. This chapter [41 USCS §§ 7101 et seq.] applies to contract disputes before the Postal 
Service Board of Contract Appeals in the same manner as it applies to contract disputes before the 
Civilian Board.

(e)Jurisdiction.

(1)In general.

(A)Armed Services Board. The Armed Services Board has jurisdiction to decide any appeal from a 
decision of a contracting officer of the Department of Defense, the Department of the Army, the 
Department of the Navy, the Department of the Air Force, or the National Aeronautics and Space 
Administration relative to a contract made by that department or agency.

(B)Civilian Board. The Civilian Board has jurisdiction to decide any appeal from a decision of a 
contracting officer of any executive agency (other than the Department of Defense, the Department 
of the Army, the Department of the Navy, the Department of the Air Force, the National Aeronautics 
and Space Administration, the United States Postal Service, the Postal Regulatory Commission, or 
the Tennessee Valley Authority) relative to a contract made by that agency.

(C)Postal Service Board. The Postal Service Board of Contract Appeals has jurisdiction to decide 
any appeal from a decision of a contracting officer of the United States Postal Service or the Postal 
Regulatory Commission relative to a contract made by either agency.

(D)Other agency boards. Each other agency board has jurisdiction to decide any appeal from a 
decision of a contracting officer relative to a contract made by its agency.

(2)Relief. In exercising this jurisdiction, an agency board may grant any relief that would be available to 
a litigant asserting a contract claim in the United States Court of Federal Claims.

[Notwithstanding any other provision of this section and any other provision of law, an appeal from a 
decision of a contracting officer of the Central Intelligence Agency relative to a contract made by that 
Agency may be filed with whichever of the Armed Services Board of Contract Appeals or the Civilian 
Board of Contract Appeals is specified by such contracting officer as the Board to which such an 
appeal may be made and such Board shall have jurisdiction to decide that appeal.]
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(f)Subpoena, discovery, and deposition.  A member of an agency board of contract appeals may administer 
oaths to witnesses, authorize depositions and discovery proceedings, and require by subpoena the attendance 
of witnesses, and production of books and papers, for the taking of testimony or evidence by deposition or in 
the hearing of an appeal by the agency board. In case of contumacy or refusal to obey a subpoena by a person 
who resides, is found, or transacts business within the jurisdiction of a United States district court, the court, 
upon application of the agency board through the Attorney General, or upon application by the board of contract 
appeals of the Tennessee Valley Authority, shall have jurisdiction to issue the person an order requiring the 
person to appear before the agency board or a member of the agency board, to produce evidence or to give 
testimony, or both. Any failure of the person to obey the order of the court may be punished by the court as 
contempt of court.

(g)Decisions.  An agency board shall--

(1)to the fullest extent practicable provide informal, expeditious, and inexpensive resolution of disputes;

(2)issue a decision in writing or take other appropriate action on each appeal submitted; and

(3)mail or otherwise furnish a copy of the decision to the contractor and the contracting officer.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3820.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7105(a)....… 41:607(a)(1), (b)(1).   Pub. L. 95-563,  

                                        Sec. 8(a)(1),  

                                        (b)(1), Nov. 1,  

                                        1978, 92 Stat.  

                                        2385; Pub. L.  

                                        101-509, title  

                                        V, Sec. 529  

                                        [title I, Sec.  

                                        104(d)(4)], Nov.  

                                        5, 1990, 104  

                                        Stat. 1447; Pub.  

                                        L. 109-163, div.  

                                        A, title VIII,  

                                        Sec. 847(d)(3),  

                                        Jan. 6, 2006,  

                                        119 Stat. 3394.  

7105(b)....… 41:438.             Pub. L. 93-400,  

                                        Sec. 42, as  

                                        added Pub. L.  

                                        109-163, div. A,  

                                        title VIII, Sec.  

                                        847(a), Jan. 6,  

                                        2006, 119 Stat.  

                                        3391.  

7105(c)....… 41:607(a)(2), (b)(2).   Pub. L. 95-563,  

                                        Sec. 8(a)(2),  

                                        (b)(2), Nov. 1,  

                                        1978, 92 Stat.  

                                        2385, 2386.  

7105(d)....… 41:607(c) (1st, 3d, last  Pub. L. 95-563,  
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             sentences).       Sec. 8(c), Nov.  

                                        1, 1978, 92  

                                        Stat. 2386; Pub.  

                                        L. 109-163, div.  

                                        A, title VIII,  

                                        Sec. 847(d)(2)(B  

                                        ), Jan. 6, 2006,  

                                        119 Stat. 3394.  

7105(e)(1)(A), (B)… 41:607(d) (1st, 2d    Pub. L. 95-563,  

             sentences).       Sec. 8(d), Nov.  

                                        1, 1978, 92  

                                        Stat. 2386; Pub.  

                                        L. 97-164, title  

                                        I, Sec.  

                                        160(a)(15), Apr.  

                                        2, 1982, 96  

                                        Stat. 48; Pub.  

                                        L. 109-163, div.  

                                        A, title VIII,  

                                        Sec. 847(d)(2)(A  

                                        ), Jan. 6, 2006,  

                                        119 Stat. 3393.  

7105(e)(1)(C).… 41:607(c) (2d sentence).  

7105(e)(1)(D).… 41:607(d) (3d sentence).  

7105(e)(2)...… 41:607(d) (last sentence).  

7105(f)....… 41:610.             Pub. L. 95-563,  

                                        Sec. 11, Nov. 1,  

                                        1978, 92 Stat.  

                                        2388.  

7105(g)....… 41:607(e).        Pub. L. 95-563,  

                                        Sec. 8(e), Nov.  

                                        1, 1978, 92  

                                        Stat. 2386.  

------------------------------------------------------------------------  

 

   In subsection (a)(2), the words "administrative law judges" are substituted for "hearing examiners" because of 
section 3 of Public Law 95-251 (5 U.S.C. 3105 note). The words "Full-time members of agency boards serving as 
such on the effective date of this chapter shall be considered qualified" are omitted as obsolete.

   In subsection (b), the text of 41 U.S.C. 438 (b)(1)(C) is omitted as obsolete.

   In subsection (e)(1)(B) and (C), the words "Postal Regulatory Commission" are substituted for "Postal Rate 
Commission" because of section 604(f) of the Postal Accountability and Enhancement Act (Public Law 109-435, 
120 Stat. 3242, 39 U.S.C. 404 note).
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41 USCS § 7106

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7106. Agency board procedures for accelerated and small claims

(a)Accelerated procedure where $ 100,000 or less in dispute.  The rules of each agency board shall include a 
procedure for the accelerated disposition of any appeal from a decision of a contracting officer where the 
amount in dispute is $ 100,000 or less. The accelerated procedure is applicable at the sole election of the 
contractor. An appeal under the accelerated procedure shall be resolved, whenever possible, within 180 days 
from the date the contractor elects to use the procedure.

(b)Small claims procedure.

(1)In general. The rules of each agency board shall include a procedure for the expedited disposition of 
any appeal from a decision of a contracting officer where the amount in dispute is $ 50,000 or less, or 
in the case of a small business concern (as defined in the Small Business Act (15 U.S.C. 631 et seq.) 
and regulations under that Act), $ 150,000 or less. The small claims procedure is applicable at the sole 
election of the contractor.

(2)Simplified rules of procedure. The small claims procedure shall provide for simplified rules of 
procedure to facilitate the decision of any appeal. An appeal under the small claims procedure may be 
decided by a single member of the agency board with such concurrences as may be provided by rule 
or regulation.

(3)Time of decision. An appeal under the small claims procedure shall be resolved, whenever possible, 
within 120 days from the date the contractor elects to use the procedure.

(4)Finality of decision. A decision against the Federal Government or against the contractor reached 
under the small claims procedure is final and conclusive and may not be set aside except in cases of 
fraud.

(5)No precedent. Administrative determinations and final decisions under this subsection have no value 
as precedent for future cases under this chapter [41 USCS §§ 7101 et seq.].

(6)Review of requisite amounts in controversy. The Administrator, from time to time, may review the 
dollar amounts specified in paragraph (1) and adjust the amounts in accordance with economic indexes 
selected by the Administrator.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3823.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7106(a)....… 41:607(f).        Pub. L. 95-563,  
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                                        Sec. 8(f), Nov.  

                                        1, 1978, 92  

                                        Stat. 2386; Pub.  

                                        L. 103-355,  

                                        title II, Sec.  

                                        2351(c), Oct.  

                                        13, 1994, 108  

                                        Stat. 3322.  

7106(b)....… 41:608.             Pub. L. 95-563,  

                                        Sec. 9, Nov. 1,  

                                        1978, 92 Stat.  

                                        2387; Pub. L.  

                                        103-355, title  

                                        II, Sec.  

                                        2351(d), Oct.  

                                        13, 1994, 108  

                                        Stat 3322; Pub.  

                                        L. 109-364, div.  

                                        A, title VIII,  

                                        Sec. 857, Oct.  

                                        17, 2006, 120  

                                        Stat. 2349.  

------------------------------------------------------------------------  

 

   In subsection (a), the word "only" is omitted for consistency with a similar provision in 41:608(a) and because the 
word "only" is redundant with the word "sole".

   In subsection (b)(6), the words "from time to time, may review" are substituted for "is authorized to review at least 
every three years" because the source law, while effectively granting the Administrator authority to conduct the 
reviews, does not require the Administrator to conduct any reviews, and does not restrict the number of reviews the 
Administrator may conduct during any time period. The words "beginning with the third year after November 1, 
1978" are omitted as obsolete. The words "the dollar amount specified in paragraph (1)" are substituted for "the 
dollar amount defined in subsection (a) of this section as a small claim" to eliminate unnecessary words and 
because 41:608(a), restated as paragraph (1), does not explicitly provide a definition for the term "small claim".

Senate Revision Amendment

   In subsec. (b)(6), "amounts" substituted for "amount" in heading and "amounts" substituted for "amount" in two 
places in text by S. Amdt. 4726 (111th Cong.). See 156 Cong. Rec. S8442, Dec. 2, 2010 (daily ed.).

UNITED STATES CODE SERVICE
Copyright © 2019 Matthew Bender & Company, Inc. a member of the LexisNexis Group ™ All rights reserved.

End of Document

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CD7-HSJ0-01XN-S0Y6-00000-00&context=


Maria Panichelli

41 USCS § 7107

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7107. Judicial review of agency board decisions

(a)Review.

(1)In general. The decision of an agency board is final, except that--

(A)a contractor may appeal the decision to the United States Court of Appeals for the Federal 
Circuit within 120 days from the date the contractor receives a copy of the decision; or

(B)if an agency head determines that an appeal should be taken, the agency head, with the prior 
approval of the Attorney General, may transmit the decision to the United States Court of Appeals 
for the Federal Circuit for judicial review under section 1295 of title 28, within 120 days from the 
date the agency receives a copy of the decision.

(2)Tennessee Valley Authority. Notwithstanding paragraph (1), a decision of the board of contract 
appeals of the Tennessee Valley Authority is final, except that--

(A)a contractor may appeal the decision to a United States district court pursuant to section 1337 of 
title 28, within 120 days from the date the contractor receives a copy of the decision; or

(B)the Tennessee Valley Authority may appeal the decision to a United States district court 
pursuant to section 1337 of title 28, within 120 days from the date of the decision.

(3)Review of arbitration. An award by an arbitrator under this chapter [41 USCS §§ 7101 et seq.] shall 
be reviewed pursuant to sections 9 to 13 of title 9, except that the court may set aside or limit any 
award that is found to violate limitations imposed by Federal statute.

(b)Finality of agency board decisions on questions of law and fact.  Notwithstanding any contract provision, 
regulation, or rule of law to the contrary, in an appeal by a contractor or the Federal Government from the 
decision of an agency board pursuant to subsection (a)--

(1)the decision of the agency board on a question of law is not final or conclusive; but

(2)the decision of the agency board on a question of fact is final and conclusive and may not be set 
aside unless the decision is--

(A)fraudulent, arbitrary, or capricious;

(B)so grossly erroneous as to necessarily imply bad faith; or

(C)not supported by substantial evidence.

(c)Remand.  In an appeal by a contractor or the Federal Government from the decision of an agency board 
pursuant to subsection (a), the court may render an opinion and judgment and remand the case for further 
action by the agency board or by the executive agency as appropriate, with direction the court considers just 
and proper.

(d)Consolidation.  If 2 or more actions arising from one contract are filed in the United States Court of Federal 
Claims and one or more agency boards, for the convenience of parties or witnesses or in the interest of justice, 
the United States Court of Federal Claims may order the consolidation of the actions in that court or transfer 
any actions to or among the agency boards involved.
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(e)Judgments as to fewer than all claims or parties.  In an action filed pursuant to this chapter [41 USCS §§ 
7101 et seq.] involving 2 or more claims, counterclaims, cross-claims, or third-party claims, and where a portion 
of one of the claims can be divided for purposes of decision or judgment, and in any action where multiple 
parties are involved, the court, whenever appropriate, may enter a judgment as to one or more but fewer than 
all of the claims or portions of claims or parties.

(f)Advisory opinions.

(1)In general. Whenever an action involving an issue described in paragraph (2) is pending in a district 
court of the United States, the district court may request an agency board to provide the court with an 
advisory opinion on the matters of contract interpretation under consideration.

(2)Applicable issue. An issue referred to in paragraph (1) is any issue that could be the proper subject 
of a final decision of a contracting officer appealable under this chapter [41 USCS §§ 7101 et seq.].

(3)Referral to agency board with jurisdiction. A district court shall direct a request under paragraph (1) 
to the agency board having jurisdiction under this chapter [41 USCS §§ 7101 et seq.] to adjudicate 
appeals of contract claims under the contract being interpreted by the court.

(4)Timely response. After receiving a request for an advisory opinion under paragraph (1), an agency 
board shall provide the advisory opinion in a timely manner to the district court making the request.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3824.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7107(a)....… 41:607(g).        Pub. L. 95-563,  

                                        Sec. 8(g), Nov.  

                                        1, 1978, 92  

                                        Stat. 2387; Pub.  

                                        L. 97-164, title  

                                        I, Sec. 156,  

                                        Apr. 2, 1982, 96  

                                        Stat. 47; Pub.  

                                        L. 101-552, Sec.  

                                        6(b), Nov. 15,  

                                        1990, 104 Stat.  

                                        2746.  

7107(b)....… 41:609(b).        Pub. L. 95-563,  

                                        Sec. 10(b), (e),  

                                        Nov. 1, 1978, 92  

                                        Stat. 2388.  

7107(c)....… 41:609(c).        Pub. L. 95-563,  

                                        Sec. 10(c), Nov.  

                                        1, 1978, 92  

                                        Stat. 2388; Pub.  

                                        L. 97-164, title  

                                        I, Sec. 157,  

                                        Apr. 2, 1982, 96  

                                        Stat. 47.  

7107(d)....… 41:609(d).        Pub. L. 95-563,  

                                        Sec. 10(d), Nov.  

                                        1, 1978, 92  

                                        Stat. 2388; Pub.  
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                                        L. 97-164, title  

                                        I, Sec.  

                                        160(a)(15), Apr.  

                                        2, 1982, 96  

                                        Stat. 48.  

7107(e)....… 41:609(e).  

7107(f)....… 41:609(f).        Pub. L. 95-563,  

                                        Sec. 10(f), as  

                                        added Pub. L.  

                                        103-355, title  

                                        II, Sec. 2354,  

                                        Oct. 13, 1994,  

                                        108 Stat. 3323.  

------------------------------------------------------------------------  

 

   In subsection (a)(1)(B), the words "may transmit" are substituted for "transmits" to correct the grammatical 
structure of the provision in accordance with the probable intent of Congress. The words "the decision" are 
substituted for "the decision of the board of contract appeals" and for "the board's decision" to eliminate 
unnecessary words and for consistency with 41:607(g)(1)(A).

   In subsection (a)(2)(B), the words "in any case" are omitted as unnecessary.

   In subsection (d), the words "United States Court of Federal Claims" are substituted for "United States Claims 
Court" because of section 902(b)(1) of the Federal Courts Administration Act of 1992 (Pub. L. 102-572, 106 Stat. 
4516, 28 U.S.C. 171 note).

   In subsection (f)(1), (3), and (4), the words "agency board" are substituted for "board of contract appeals" to 
eliminate unnecessary words and for consistency with the definition of "agency board" in section 7101 of the 
revised title.

   In subsection (f)(1), the words "under consideration" are substituted for "at issue" to avoid potential confusion with 
the words "issue described in paragraph (2)".
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41 USCS § 7108

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7108. Payment of claims

(a)Judgments.  Any judgment against the Federal Government on a claim under this chapter [41 USCS §§ 
7101 et seq.] shall be paid promptly in accordance with the procedures provided by section 1304 of title 31.

(b)Monetary awards.  Any monetary award to a contractor by an agency board shall be paid promptly in 
accordance with the procedures contained in subsection (a).

(c)Reimbursement.  Payments made pursuant to subsections (a) and (b) shall be reimbursed to the fund 
provided by section 1304 of title 31 by the agency whose appropriations were used for the contract out of 
available amounts or by obtaining additional appropriations for purposes of reimbursement.

(d)Tennessee Valley Authority.

(1)Judgments. Notwithstanding subsections (a) to (c), any judgment against the Tennessee Valley 
Authority on a claim under this chapter [41 USCS §§ 7101 et seq.] shall be paid promptly in accordance 
with section 9(b) of the Tennessee Valley Authority Act of 1933 (16 U.S.C. 831h(b)).

(2)Monetary awards. Notwithstanding subsections (a) to (c), any monetary award to a contractor by the 
board of contract appeals of the Tennessee Valley Authority shall be paid in accordance with section 
9(b) of the Tennessee Valley Authority Act of 1933 (16 U.S.C. 831h(b)).

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3825.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

Revised Section   Source (U.S. Code)      Source (Statutes at Large)  

------------------------------------------------------------------------  

7108......…  41:612.             Pub. L. 95-563,  

                                        Sec. 13, Nov. 1,  

                                        1978, 92 Stat.  

                                        2389; Pub. L.  

                                        104-106, div. D,  

                                        title XLIII,  

                                        Sec. 4322(b)(7),  

                                        Feb. 10, 1996,  

                                        110 Stat. 677.  

------------------------------------------------------------------------  
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41 USCS § 7109

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 41. PUBLIC CONTRACTS  >  SUBTITLE 
III. CONTRACT DISPUTES  >  CHAPTER 71. CONTRACT DISPUTES

§ 7109. Interest

(a)Period.

(1)In general. Interest on an amount found due a contractor on a claim shall be paid to the contractor 
for the period beginning with the date the contracting officer receives the contractor's claim, pursuant to 
section 7103(a) of this title [41 USCS § 7103(a)], until the date of payment of the claim.

(2)Defective certification. On a claim for which the certification under section 7103(b)(1) of this title [41 
USCS § 7103(b)(1)] is found to be defective, any interest due under this section shall be paid for the 
period beginning with the date the contracting officer initially receives the contractor's claim until the 
date of payment of the claim.

(b)Rate.  Interest shall accrue and be paid at a rate which the Secretary of the Treasury shall specify as 
applicable for each successive 6-month period. The rate shall be determined by the Secretary of the Treasury 
taking into consideration current private commercial rates of interest for new loans maturing in approximately 5 
years.

History

   (Jan. 4, 2011,P.L. 111-350, § 3, 124 Stat. 3825.)

Prior law and revision: 

 

 

------------------------------------------------------------------------  

                                        Source (Statutes  

   Revised Section   Source (U.S. Code)      at Large)  

------------------------------------------------------------------------  

7109(a)(1)...… 41:611 (1st sentence).  Pub. L. 95-563,  

                                        Sec. 12, Nov. 1,  

                                        1978, 92 Stat.  

                                        2389.  

7109(a)(2)...… 41:611 note.       Pub. L. 102-572,  

                                        title IX, Sec.  

                                        907(a)(3), Oct.  

                                        29, 1992, 106  

                                        Stat. 4518.  

7109(b)....… 41:611 (last sentence).  

------------------------------------------------------------------------  

 

   In subsection (a)(2), the words "on or after the date of the enactment of this Act", "the later of", and "or the date of 
the enactment of this Act" are omitted as obsolete.
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   Subsection (b) is substituted for "The interest provided for in this section shall be paid at the rate established by 
the Secretary of the Treasury pursuant to Public Law 92-41 (85 Stat. 97) for the Renegotiation Board" to eliminate 
obsolete language and to codify the criteria under which the interest rate is computed. Section 2(a)(3) of the Act of 
July 1, 1971 (Pub. L. 92-41, 85 Stat. 97), amended section 105(b)(2) of the Renegotiation Act of 1951 (Mar. 23, 
1951, ch. 15, 65 Stat. 13) by adding provisions substantially similar to those enacted here. However, the 
Renegotiation Act of 1951 (Mar. 23, 1951, ch. 15, 65 Stat. 7) was omitted from the Code pursuant to section 
102(c)(1) of the Act (65 Stat. 8), amended several times, the last being Public Law 94-185 (89 Stat. 1061), which 
provided that most provisions of that Act do not apply to receipts and accruals attributable to contract performance 
after September 30, 1976, and in view of the termination of the Renegotiation Board and the transfer of property 
and records of the Board to the Administrator of the General Services Administration on March 31, 1979, pursuant 
to Public Law 95-431 (92 Stat. 1043). Although the Renegotiation Board is no longer in existence, Federal 
agencies, including the General Services Administration, are required to use interest rates that are computed under 
the criteria set out in this subsection. See 31:3902(a) and the website of the Bureau of the Public Debt, available at 
http://www.publicdebt.treas.gov/opd/opdprmt2.htm. For an example of publication of rates under the criteria enacted 
here, see Federal Register, volume 67, number 247, page 78566, December 24, 2002.
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33.000 Scope of part.

This part prescribes policies and procedures for filing protests and for processing contract disputes and appeals.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[50 FR 2270, Jan. 15, 1985]
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33.001 General.

There are other Federal court-related protest authorities and dispute-appeal authorities that are not covered by this 
part of the FAR, e.g., 28 U.S.C. 1491 for Court of Federal Claims jurisdiction. Contracting officers should contact 
their designated legal advisor for additional information whenever they become aware of any litigation related to 
their contracts.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[77 FR 56742, 56743, Sept. 13, 2012]
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33.201 Definitions.

As used in this subpart --

 Accrual of a claim means the date when all events, that fix the alleged liability of either the Government or the 
contractor and permit assertion of the claim, were known or should have been known. For liability to be fixed, some 
injury must have occurred. However, monetary damages need not have been incurred.

 Alternative dispute resolution (ADR) means any type of procedure or combination of procedures voluntarily used to 
resolve issues in controversy. These procedures may include, but are not limited to, conciliation, facilitation, 
mediation, fact-finding, minitrials, arbitration, and use of ombudsmen.

 Defective certification means a certificate which alters or otherwise deviates from the language in 33.207(c) or 
which is not executed by a person authorized to bind the contractor with respect to the claim. Failure to certify shall 
not be deemed to be a defective certification.

 Issue in controversy means a material disagreement between the Government and the contractor that (1) may 
result in a claim or (2) is all or part of an existing claim.

 Misrepresentation of fact means a false statement of substantive fact, or any conduct which leads to the belief of a 
substantive fact material to proper understanding of the matter in hand, made with intent to deceive or mislead.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983, redesignated and amended at 50 FR 2270, Jan. 15, 1985; 56 FR 67417, Dec. 30, 
1991, as amended at 59 FR 11381, Mar. 10, 1994, as confirmed at 61 FR 31658, 31659, June 20, 1996; 60 FR 
48224, 48230, Sept. 18, 1995; 63 FR 58594, Oct. 30, 1998; 66 FR 2117, 2132, Jan. 10, 2001; 66 FR 14260, Mar. 
9, 2001; 67 FR 43513, 43514, June 27, 2002; 79 FR 24192, 24212, Apr. 29, 2014]

LEXISNEXIS' CODE OF FEDERAL REGULATIONS 
Copyright © 2019, by Matthew Bender & Company, a member of the LexisNexis Group. All rights reserved.

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5W42-MV60-008H-045T-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GV41-NRF4-43JJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:51XY-XHR1-NRF4-4003-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SDB-1VP0-001T-92TD-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SG3-KWY0-005D-W201-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SHC-9240-006W-923B-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SHC-4K90-006W-94K8-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SHC-4K90-006W-94K8-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3V09-0B70-006W-8016-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:423H-28S0-006W-8258-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:42HW-8DG0-006W-83M1-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:4655-2170-006W-8470-00000-00&context=


Maria Panichelli

48 CFR 33.202

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER E -- GENERAL 
CONTRACTING REQUIREMENTS  >  PART 33 -- PROTESTS, DISPUTES, AND APPEALS  >  
SUBPART 33.2 -- DISPUTES AND APPEALS

33.202 Disputes.

41 U.S.C. chapter 71, Disputes, establishes procedures and requirements for asserting and resolving 
claims subject to the Disputes statute. In addition, the Disputes statute provides for--

(a)the payment of interest on contractor claims;

(b)certification of contractor claims; and

(c)a civil penalty for contractor claims that are fraudulent or based on a misrepresentation of fact.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11381, Mar. 10, 1994, as confirmed at 61 FR 31658, 31659, 
June 20, 1996; 79 FR 24192, 24212, Apr. 29, 2014]

LEXISNEXIS' CODE OF FEDERAL REGULATIONS 
Copyright © 2019, by Matthew Bender & Company, a member of the LexisNexis Group. All rights reserved.

End of Document

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5W42-MV20-008H-02VC-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GV41-NRF4-43JJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:51XY-XHR1-NRF4-4003-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SG3-KWY0-005D-W201-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SHC-9240-006W-923B-00000-00&context=


Maria Panichelli

48 CFR 33.203

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER E -- GENERAL 
CONTRACTING REQUIREMENTS  >  PART 33 -- PROTESTS, DISPUTES, AND APPEALS  >  
SUBPART 33.2 -- DISPUTES AND APPEALS

33.203 Applicability.

(a)Except as specified in paragraph (b) below, this part applies to any express or implied contract covered by 
the Federal Acquisition Regulation.

(b)This subpart does not apply to any contract with (1) A foreign government or agency of that government; or 
(2) an international organization or a subsidiary body of that organization, if the agency head determines that 
the application of the Disputes statute to the contract would not be in the public interest.

(c)This part applies to all disputes with respect to contracting officer decisions on matters "arising under" or 
"relating to" a contract. Agency Boards of Contract Appeals (BCAs) authorized under the Disputes statute 
continue to have all of the authority they possessed before the Disputes statute with respect to disputes arising 
under a contract, as well as authority to decide disputes relating to a contract. The clause at 52.233-1, 
Disputes, recognizes the "all disputes" authority established by the Disputes statute and states certain 
requirements and limitations of the Disputes statute for the guidance of contractors and contracting agencies. 
The clause is not intended to affect the rights and obligations of the parties as provided by the Disputes statute 
or to constrain the authority of the statutory agency BCAs in the handling and deciding of contractor appeals 
under the Disputes statute.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985; 79 FR 24192, 24212, 
Apr. 29, 2014]
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33.204 Policy.

The Government's policy is to try to resolve all contractual issues in controversy by mutual agreement at the 
contracting officer's level. Reasonable efforts should be made to resolve controversies prior to the submission of a 
claim. Agencies are encouraged to use ADR procedures to the maximum extent practicable. Certain factors, 
however, may make the use of ADR inappropriate (see 5 U.S.C. 572(b)). Except for arbitration conducted pursuant 
to the Administrative Dispute Resolution Act (ADRA), (5 U.S.C. 571, et seq.), agencies have authority which is 
separate from that provided by the ADRA to use ADR procedures to resolve issues in controversy. Agencies may 
also elect to proceed under the authority and requirements of the ADRA.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11381, Mar. 10, 1994, as confirmed at 61 FR 31658, 31659, 
June 20, 1996; 63 FR 58594, 58595, Oct. 30, 1998]
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33.205 Relationship of the Disputes statute to Pub. L. 85-804.

(a)Requests for relief under Pub. L. 85-804 (50 U.S.C. 1431-1435) are not claims within the Disputes statute or 
the Disputes clause at 52.233-1, Disputes, and shall be processed under Subpart 50.1, Extraordinary 
Contractual Actions. However, relief formerly available only under Pub. L. 85-804; i.e., legal entitlement to 
rescission or reformation for mutual mistake, is now available within the authority of the contracting officer 
under the Disputes statute and the Disputes clause. In case of a question whether the contracting officer has 
authority to settle or decide specific types of claims, the contracting officer should seek legal advice.

(b)A contractor's allegation that it is entitled to rescission or reformation of its contract in order to correct or 
mitigate the effect of a mistake shall be treated as a claim under the Dispute statute. A contract may be 
reformed or rescinded by the contracting officer if the contractor would be entitled to such remedy or relief 
under the law of Federal contracts. Due to the complex legal issues likely to be associated with allegations of 
legal entitlement, contracting officers shall make written decisions, prepared with the advice and assistance of 
legal counsel, either granting or denying relief in whole or in part.

(c)A claim that is either denied or not approved in its entirety under paragraph (b) above may be cognizable as 
a request for relief under Pub. L. 85-804 as implemented by subpart 50.1. However, the claim must first be 
submitted to the contracting officer for consideration under the Disputes statute because the claim is not 
cognizable under Public Law 85-804, as implemented by subpart 50.1, unless other legal authority in the 
agency concerned is determined to be lacking or inadequate.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985; 72 FR 63027, 63030, Nov. 7, 2007, as 
confirmed at 74 FR 2733, 2737, Jan. 15, 2009; 79 FR 24192, 24212, Apr. 29, 2014]
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33.206 Initiation of a claim.

(a)Contractor claims shall be submitted, in writing, to the contracting officer for a decision within 6 years after 
accrual of a claim, unless the contracting parties agreed to a shorter time period. This 6-year time period does 
not apply to contracts awarded prior to October 1, 1995. The contracting officer shall document the contract file 
with evidence of the date of receipt of any submission from the contractor deemed to be a claim by the 
contracting officer.

(b)The contracting officer shall issue a written decision on any Government claim initiated against a contractor 
within 6 years after accrual of the claim, unless the contracting parties agreed to a shorter time period. The 6-
year period shall not apply to contracts awarded prior to October 1, 1995, or to a Government claim based on a 
contractor claim involving fraud.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983, redesignated at 50 FR 2270, Jan. 15, 1985; 60 FR 48224, 48230, Sept. 18, 1995]

LEXISNEXIS' CODE OF FEDERAL REGULATIONS 
Copyright © 2019, by Matthew Bender & Company, a member of the LexisNexis Group. All rights reserved.

End of Document

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5W42-MV20-008H-02R4-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GV41-NRF4-43JJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:51XY-XHR1-NRF4-4003-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SDB-1VP0-001T-92TD-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:3SHC-4K90-006W-94K8-00000-00&context=


Maria Panichelli

48 CFR 33.207

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER E -- GENERAL 
CONTRACTING REQUIREMENTS  >  PART 33 -- PROTESTS, DISPUTES, AND APPEALS  >  
SUBPART 33.2 -- DISPUTES AND APPEALS

33.207 Contractor certification.

(a)Contractors shall provide the certification specified in paragraph (c) of this section when submitting any claim 
exceeding $ 100,000.

(b)The certification requirement does not apply to issues in controversy that have not been submitted as all or 
part of a claim.

(c)The certification shall state as follows:

 I certify that the claim is made in good faith; that the supporting data are accurate and complete to the best 
of my knowledge and belief; that the amount requested accurately reflects the contract adjustment for 
which the contractor believes the Government is liable; and that I am duly authorized to certify the claim on 
behalf of the contractor.

(d)The aggregate amount of both increased and decreased costs shall be used in determining when the dollar 
thresholds requiring certification are met (see example in 15.403-4(a)(1)(iii) regarding certified cost or pricing 
data).

(e)The certification may be executed by any person authorized to bind the contractor with respect to the claim.

(f)A defective certification shall not deprive a court or an agency BCA of jurisdiction over that claim. Prior to the 
entry of a final judgment by a court or a decision by an agency BCA, however, the court or agency BCA shall 
require a defective certification to be corrected.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983, as amended at 56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11381, Mar. 10, 
1994, as confirmed at 61 FR 31658, 31659, June 20, 1996; 60 FR 48208, 48218, Sept. 18, 1995; 60 FR 48224, 
48230, Sept. 18, 1995; 62 FR 51224, 51271, Sept. 30, 1997; 63 FR 58594, 58595, Oct. 30, 1998; 75 FR 53135, 
53149, Aug. 30, 2010; 79 FR 24192, 24212, Apr. 29, 2014]
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33.208 Interest on claims.

(a)The Government shall pay interest on a contractor's claim on the amount found due and unpaid from the 
date that --

(1)The contracting officer receives the claim (certified if required by 33.207(a)); or

(2)Payment otherwise would be due, if that date is later, until the date of payment.

(b)Simple interest on claims shall be paid at the rate, fixed by the Secretary of the Treasury as provided in the 
Disputes statute, which is applicable to the period during which the contracting officer receives the claim and 
then at the rate applicable for each 6-month period as fixed by the Treasury Secretary during the pendency of 
the claim. (See the clause at 52.232-17 for the right of the Government to collect interest on its claims against a 
contractor).

(c)With regard to claims having defective certifications, interest shall be paid from either the date that the 
contracting officer initially receives the claim or October 29, 1992, whichever is later. However, if a contractor 
has provided a proper certificate prior to October 29, 1992, after submission of a defective certificate, interest 
shall be paid from the date of receipt by the Government of a proper certificate.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983, redesignated and amended at 50 FR 2270, Jan. 15, 1985; 59 FR 11381, Mar. 10, 
1994; 60 FR 48224, 48230, Sept. 18, 1995; 73 FR 53997, 54005, Sept. 17, 2008; 79 FR 24192, 24212, Apr. 29, 
2014]
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33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of the claim and there is evidence that the inability is attributable to 
misrepresentation of fact or to fraud on the part of the contractor, the contracting officer shall refer the matter to the 
agency official responsible for investigating fraud.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985.
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33.210 Contracting officer's authority.

Except as provided in this section, contracting officers are authorized, within any specific limitations of their 
warrants, to decide or resolve all claims arising under or relating to a contract subject to the Disputes 
statute. In accordance with agency policies and 33.214, contracting officers are authorized to use ADR 
procedures to resolve claims. The authority to decide or resolve claims does not extend to --

(a)A claim or dispute for penalties or forfeitures prescribed by statute or regulation that another Federal 
agency is specifically authorized to administer, settle, or determine; or

(b)The settlement, compromise, payment or adjustment of any claim involving fraud.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985; 51 FR 36972, Oct. 16, 
1986; 59 FR 11381, March 10, 1994; 79 FR 24192, 24212, Apr. 29, 2014]
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33.211 Contracting officer's decision.

(a)When a claim by or against a contractor cannot be satisfied or settled by mutual agreement and a decision 
on the claim is necessary, the contracting officer shall--

(1)Review the facts pertinent to the claim;

(2)Secure assistance from legal and other advisors;

(3)Coordinate with the contract administration officer or contracting office, as appropriate; and

(4)Prepare a written decision that shall include--

(i)A description of the claim or dispute;

(ii)A reference to the pertinent contract terms;

(iii)A statement of the factual areas of agreement and disagreement;

(iv)A statement of the contracting officer's decision, with supporting rationale;

(v)Paragraphs substantially as follows:

 "This is the final decision of the Contracting Officer. You may appeal this decision to the agency 
board of contract appeals. If you decide to appeal, you must, within 90 days from the date you 
receive this decision, mail or otherwise furnish written notice to the agency board of contract 
appeals and provide a copy to the Contracting Officer from whose decision this appeal is taken. 
The notice shall indicate that an appeal is intended, reference this decision, and identify the 
contract by number.

 With regard to appeals to the agency board of contract appeals, you may, solely at your election, 
proceed under the board's--

(1)Small claim procedure for claims of $ 50,000 or less or, in the case of a small business 
concern (as defined in the Small Business Act and regulations under that Act), $ 150,000 or 
less; or

(2)Accelerated procedure for claims of $ 100,000 or less.

 Instead of appealing to the agency board of contract appeals, you may bring an action directly 
in the United States Court of Federal Claims (except as provided in 41 U.S.C. 7102(d), 
regarding Maritime Contracts) within 12 months of the date you receive this decision"; and

(vi)Demand for payment prepared in accordance with 32.604 and 32.605 in all cases where the 
decision results in a finding that the contractor is indebted to the Government.

(b)The contracting officer shall furnish a copy of the decision to the contractor by certified mail, return receipt 
requested, or by any other method that provides evidence of receipt. This requirement shall apply to decisions 
on claims initiated by or against the contractor.
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(c)The contracting officer shall issue the decision within the following statutory time limitations:

(1)For claims of $ 100,000 or less, 60 days after receiving a written request from the contractor that a 
decision be rendered within that period, or within a reasonable time after receipt of the claim if the 
contractor does not make such a request.

(2)For claims over $ 100,000, 60 days after receiving a certified claim; provided, however, that if a 
decision will not be issued within 60 days, the contracting officer shall notify the contractor, within that 
period, of the time within which a decision will be issued.

(d)The contracting officer shall issue a decision within a reasonable time, taking into account --

(1)The size and complexity of the claim;

(2)The adequacy of the contractor's supporting data; and

(3)Any other relevant factors.

(e)The contracting officer shall have no obligation to render a final decision on any claim exceeding $ 100,000 
which contains a defective certification, if within 60 days after receipt of the claim, the contracting officer notifies 
the contractor, in writing, of the reasons why any attempted certification was found to be defective.

(f)In the event of undue delay by the contracting officer in rendering a decision on a claim, the contractor may 
request the tribunal concerned to direct the contracting officer to issue a decision in a specified time period 
determined by the tribunal.

(g)Any failure of the contracting officer to issue a decision within the required time periods will be deemed a 
decision by the contracting officer denying the claim and will authorize the contractor to file an appeal or suit on 
the claim.

(h)The amount determined payable under the decision, less any portion already paid, should be paid, if 
otherwise proper, without awaiting contractor action concerning appeal. Such payment shall be without 
prejudice to the rights of either party.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985, and amended at 54 FR 34755, Aug. 
21, 1989; 59 FR 11382, Mar. 10, 1994; 60 FR 48224, 48230, Sept. 18, 1995; 73 FR 21799, 21800, Apr. 22, 2008; 
73 FR 53997, 54005, Sept. 17, 2008; 79 FR 24192, 24212, Apr. 29, 2014]
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33.212 Contracting officer's duties upon appeal.

To the extent permitted by any agency procedures controlling contacts with agency BCA personnel, the contracting 
officer shall provide data, documentation, information, and support as may be required by the agency BCA for use 
on a pending appeal from the contracting officer's decision.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985.
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33.213 Obligation to continue performance.

(a)In general, before passage of the Disputes statute, the obligation to continue performance applied only to 
claims arising under a contract. However, the Disputes statute, at 41 U.S.C. 7103(g), authorizes agencies to 
require a contractor to continue contract performance in accordance with the contracting officer's decision 
pending a final resolution of any claim arising under, or relating to, the contract. (A claim arising under a 
contract is a claim that can be resolved under a contract clause, other than the clause at 52.233-1, Disputes, 
that provides for the relief sought by the claimant; however, relief for such claim can also be sought under the 
clause at 52.233-1. A claim relating to a contract is a claim that cannot be resolved under a contract clause 
other than the clause at 52.233-1.) This distinction is recognized by the clause with its Alternate I (see 33.215).

(b)In all contracts that include the clause at 52.233-1, Disputes, with its Alternate I, in the event of a dispute not 
arising under, but relating to, the contract, the contracting officer shall consider providing, through appropriate 
agency procedures, financing of the continued performance; provided, that the Government's interest is 
properly secured.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985; 64 FR 72450, 72451, Dec. 27, 1999; 
67 FR 43513, 43514, June 27, 2002; 79 FR 24192, 24212, Apr. 29, 2014]
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33.214 Alternative dispute resolution (ADR).

(a)The objective of using ADR procedures is to increase the opportunity for relatively inexpensive and 
expeditious resolution of issues in controversy. Essential elements of ADR include --

(1)Existence of an issue in controversy;

(2)A voluntary election by both parties to participate in the ADR process;

(3)An agreement on alternative procedures and terms to be used in lieu of formal litigation; and

(4)Participation in the process by officials of both parties who have the authority to resolve the issue in 
controversy.

(b)If the contracting officer rejects a contractor's request for ADR proceedings, the contracting officer shall 
provide the contractor a written explanation citing one or more of the conditions in 5 U.S.C. 572(b) or such other 
specific reasons that ADR procedures are inappropriate for the resolution of the dispute. In any case where a 
contractor rejects a request of an agency for ADR proceedings, the contractor shall inform the agency in writing 
of the contractor's specific reasons for rejecting the request.

(c)ADR procedures may be used at any time that the contracting officer has authority to resolve the issue in 
controversy. If a claim has been submitted, ADR procedures may be applied to all or a portion of the claim. 
When ADR procedures are used subsequent to the issuance of a contracting officer's final decision, their use 
does not alter any of the time limitations or procedural requirements for filing an appeal of the contracting 
officer's final decision and does not constitute a reconsideration of the final decision.

(d)When appropriate, a neutral person may be used to facilitate resolution of the issue in controversy using the 
procedures chosen by the parties.

(e)The confidentiality of ADR proceedings shall be protected consistent with 5 U.S.C. 574.

(f)

(1)A solicitation shall not require arbitration as a condition of award, unless arbitration is otherwise 
required by law. Contracting officers should have flexibility to select the appropriate ADR procedure to 
resolve the issues in controversy as they arise.

(2)An agreement to use arbitration shall be in writing and shall specify a maximum award that may be 
issued by the arbitrator, as well as any other conditions limiting the range of possible outcomes.

(g)Binding arbitration, as an ADR procedure, may be agreed to only as specified in agency guidelines. Such 
guidelines shall provide advice on the appropriate use of binding arbitration and when an agency has authority 
to settle an issue in controversy through binding arbitration.

Statutory Authority
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AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11382, Mar. 10, 1994, as confirmed at 61 FR 31658, 31659, 
June 20, 1996; 60 FR 48224, 48230, Sept. 18, 1995; 63 FR 58594, 58595, Oct. 30, 1998]
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33.215 Contract clauses.

(a)Insert the clause at 52.233-1, Disputes, in solicitations and contracts, unless the conditions in 33.203(b) 
apply. If it is determined under agency procedures that continued performance is necessary pending resolution 
of any claim arising under or relating to the contract, the contracting officer shall use the clause with its 
Alternate I.

(b)Insert the clause at 52.233-4 in all solicitations and contracts.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985. Redesignated at 56 FR 
67417, Dec. 30, 1991; 57 FR 60610, Dec. 21, 1992; 69 FR 59700, Oct. 5, 2004]
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52.233-1 Disputes.

As prescribed in 33.215, insert the following clause:

 Disputes (May 2014)

(a)This contract is subject to 41 U.S.C. chapter 71, Contract Disputes.

(b)Except as provided in 41 U.S.C. chapter 71, all disputes arising under or relating to this contract 
shall be resolved under this clause.

(c)Claim, as used in this clause, means a written demand or written assertion by one of the contracting 
parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or 
interpretation of contract terms, or other relief arising under or relating to this contract. However, a 
written demand or written assertion by the Contractor seeking the payment of money exceeding $ 
100,000 is not a claim under 41 U.S.C. chapter 71 until certified. A voucher, invoice, or other routine 
request for payment that is not in dispute when submitted is not a claim under 41 U.S.C. chapter 71. 
The submission may be converted to a claim under 41 U.S.C. chapter 71, by complying with the 
submission and certification requirements of this clause, if it is disputed either as to liability or amount 
or is not acted upon in a reasonable time.

(d)

(1)A claim by the Contractor shall be made in writing and, unless otherwise stated in this contract, 
submitted within 6 years after accrual of the claim to the Contracting Officer for a written decision. A 
claim by the Government against the Contractor shall be subject to a written decision by the 
Contracting Officer.

(d)

(2)

(i)The Contractor shall provide the certification specified in paragraph (d)(2)(iii) of this clause 
when submitting any claim exceeding $ 100,000.

(ii)The certification requirement does not apply to issues in controversy that have not been 
submitted as all or part of a claim.

(iii)The certification shall state as follows: "I certify that the claim is made in good faith; that the 
supporting data are accurate and complete to the best of my knowledge and belief; that the 
amount requested accurately reflects the contract adjustment for which the Contractor believes 
the Government is liable; and that I am authorized to certify the claim on behalf of the 
Contractor."

(3)The certification may be executed by any person authorized to bind the Contractor with respect 
to the claim.
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(e)For Contractor claims of $ 100,000 or less, the Contracting Officer must, if requested in writing by 
the Contractor, render a decision within 60 days of the request. For Contractor-certified claims over $ 
100,000, the Contracting Officer must, within 60 days, decide the claim or notify the Contractor of the 
date by which the decision will be made.

(f)The Contracting Officer's decision shall be final unless the Contractor appeals or files a suit as 
provided in 41 U.S.C. chapter 71.

(g)If the claim by the Contractor is submitted to the Contracting Officer or a claim by the Government is 
presented to the Contractor, the parties, by mutual consent, may agree to use alternative dispute 
resolution (ADR). If the Contractor refuses an offer for ADR, the Contractor shall inform the Contracting 
Officer, in writing, of the Contractor's specific reasons for rejecting the offer.

(h)The Government shall pay interest on the amount found due and unpaid from (1) the date that the 
Contracting Officer receives the claim (certified, if required); or (2) the date that payment otherwise 
would be due, if that date is later, until the date of payment. With regard to claims having defective 
certifications, as defined in (FAR) 48 CFR 33.201, interest shall be paid from the date that the 
Contracting Officer initially receives the claim. Simple interest on claims shall be paid at the rate, fixed 
by the Secretary of the Treasury as provided in the Act, which is applicable to the period during which 
the Contracting Officer receives the claim and then at the rate applicable for each 6-month period as 
fixed by the Treasury Secretary during the pendency of the claim.

(i)The Contractor shall proceed diligently with performance of this contract, pending final resolution of 
any request for relief, claim, appeal, or action arising under the contract, and comply with any decision 
of the Contracting Officer.

 (End of clause)

 Alternate I (DEC 1991). As prescribed in 33.215, substitute the following paragraph (i) for paragraph (i) 
of the basic clause:

(i)The Contractor shall proceed diligently with performance of this contract, pending final resolution 
of any request for relief, claim, appeal, or action arising under or relating to the contract, and 
comply with any decision of the Contracting Officer.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 50 FR 26904, June 28, 1985; 51 FR 36972, Oct. 16, 1986; 56 FR 
67417, Dec. 30, 1991, as amended at 59 FR 11382, Mar. 10, 1994, as confirmed at 61 FR 31658, 31659, June 20, 
1996; 60 FR 48224, 48230, Sept. 18, 1995; 63 FR 58594, 58595, Oct. 30, 1998; 67 FR 43513, 43514, June 27, 
2002, as corrected at 67 FR 47635, July 19, 2002; 79 FR 24192, 24224, Apr. 29, 2014]
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Case Summary

Procedural Posture

Appellant contractor challenged the final decision of the 
Postal Service Board of Contract Appeals granting-in-
part and denying-in-part its appeal under the Contract 
Disputes Act of 1978 (CDA), 41 U.S.C.S. § 7101 et seq. 
Appellee was the Postmaster General. In the decision 
on appeal, the Board ruled that the contractor was 
entitled to recover $2,565 of the $12,400 claimed as an 

equitable adjustment resulting from a change order.

Overview

The court stated that the question was whether costs 
arising from negotiations relating to the price of the 
changed work were recoverable in this case because 
they constituted part of the increased costs arising from 
the change. It seemed to the court proper that if a 
change order required a contractor to incur contract 
administration costs, those costs were recoverable to 
the extent they were reasonable. Thus, the dispute 
depended on whether the costs were classified as 
general contract administration costs or claim 
preparation costs. The Board erred in holding that the 
consultant costs and attorney fees which were at issue 
were not "genuine contract administration costs" 
because they were solely directed at maximizing the 
contractor's monetary recovery.  Consideration of price 
was a legitimate part of the change order process. In 
holding otherwise, the Board erred. Furthermore, 
substantial evidence, 41 U.S.C.S. § 7107(b), did not 
support the Board's alternative holding that the 
contractor failed to establish its costs for the time period 
after the substitute equipment was approved.

Outcome
The court reversed the ruling by the Board insofar as it 
denied-in-part the contractor's appeal. The court 
remanded the case to the Board with the instruction that 
it grant the contractor's appeal in its entirety. This meant 
that the contractor was entitled to recover $9,835 for 
consultant costs and attorney fees, plus interest to the 
extent allowed by the CDA.
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of Review > Arbitrary & Capricious Standard of 
Review

Administrative Law > Judicial Review > Standards 
of Review > Substantial Evidence

Public Contracts Law > Dispute 
Resolution > Contract Disputes Act

HN1[ ]  Arbitrary & Capricious Standard of Review

The U.S. Court of Appeals for the Federal Circuit 
reviews appeals from the Postal Service Board of 
Contract Appeals under the standard set forth in 41 
U.S.C.S. § 7107(b).

Public Contracts Law > Costs & Prices > General 
Overview

Public Contracts Law > Contract 
Performance > Alterations & 
Modifications > General Overview

HN2[ ] Reasonable contract administration costs 
arising in the setting of a change order are recoverable. 
It seems proper that if a change order requires a 
contractor to incur contract administration costs, those 
costs are recoverable to the extent they are reasonable.

Public Contracts Law > Costs & Prices > General 
Overview

HN3[ ] In the practical environment of government 
contracts, the contractor and the contracting officer (CO) 
usually enter a negotiation stage after the parties 
recognize a problem regarding the contract. The 
contractor and the CO labor to settle the problem and 
avoid litigation. Although there is sometimes an air of 
adversity in the relationship between the CO and the 
contractor, their efforts to resolve their differences 
amicably reflect a mutual desire to achieve a result 
acceptable to both. This negotiation process often 
involves requests for information by the CO or 
Government auditors or both, and, inevitably, this 
exchange of information involves costs for the 
contractor. These costs are contract administration 
costs, which should be allowable since this negotiation 
process benefits the Government, regardless of whether 
a settlement is finally reached or whether litigation 
eventually occurs because the availability of the process 

increases the likelihood of settlement without litigation.

Public Contracts Law > Dispute 
Resolution > Contract Disputes Act

Public Contracts Law > Costs & Prices > General 
Overview

HN4[ ]  Contract Disputes Act

In classifying a particular cost as either a contract 
administration cost or a cost incidental to the 
prosecution of a claim, contracting officers, the board, 
and courts should examine the objective reason why the 
contractor incurred the cost. If a contractor incurred the 
cost for the genuine purpose of materially furthering the 
negotiation process, such cost should normally be a 
contract administration cost allowable under 48 C.F.R. § 
31.205-33, even if negotiation eventually fails and a 
Contract Disputes Act (CDA) claim is later submitted. 
On the other hand, if a contractor's underlying purpose 
for incurring a cost is to promote the prosecution of a 
CDA claim against the Government, then such cost is 
unallowable under 48 C.F.R. § 31.205-33.

Public Contracts Law > Contract 
Performance > Alterations & 
Modifications > General Overview

Public Contracts Law > Costs & Prices > General 
Overview

HN5[ ] Simply because negotiations related to the 
price of the change does not serve to remove the 
associated costs from the realm of negotiation and 
genuine contract administration costs. Consideration of 
price is a legitimate part of the change order process.

Counsel: MICHAEL A. GORDON, Michael A. Gordon, 
PLLC, of Washington, DC, argued for the appellant.

DAVID A. HARRINGTON, Senior Trial Counsel, 
Commercial Litigation Branch, Civil Division, United 
States Department of Justice, of Washington, DC, 
argued for appellee. With him on the brief were TONY 
WEST, Assistant Attorney General, JEANNE E. 
DAVIDSON, Director, and BRYANT G. SNEE, Deputy 
Director.

Judges: Before RADER, Chief Judge, MAYER, and 
SCHALL, Circuit Judges.
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Opinion by: SCHALL

Opinion

 [*1277]  SCHALL, Circuit Judge.

Tip Top Construction, Inc. ("Tip Top") appeals the final 
decision of the Postal Service Board of Contract 
Appeals ("PSBCA" or "Board") granting-in-part and 
denying-in-part Tip Top's appeal under the Contract 
Disputes Act of 1978, as amended ("CDA"), 41 U.S.C. 
§§ 7101-7109. Tip Top Constr., Inc., PSBCA No. 6351, 
11-1 B.C.A.¶34,726, 2011 WL 1226107 (Apr. 1, 2011) 
("Board Decision"). In its decision, the PSBCA ruled that 
Tip Top was entitled to recover $2,565 of the $12,400 it 
claimed as an equitable adjustment resulting from a 
change order under its indefinite quantity job order 
contract with  [**2] the Postal Service for renovation and 
alteration of postal facilities in the U.S. Virgin Islands 
(the "contract"). 2011 PSBCA LEXIS 4 at *1. The Board 
ruled that Tip Top was not entitled to recover the 
balance of the amount claimed, $9,835, because it had 
failed to demonstrate that the costs at issue were 
incurred as a result of the change order. 2011 PSBCA 
LEXIS 4 at *10. Be-cause we conclude that this latter 
ruling by the Board was based upon an error of law and 
not supported by substantial evidence, we reverse and 
remand the case to the Board with the instruction that it 
grant Tip Top's appeal in its entirety.

BACKGROUND

I.

The Postal Service awarded the contract to Tip Top on 
July 26, 2007. 2011 PSBCA LEXIS 4 at *2, [*1278]  ¶1. 
The contract con-templated that from time to time the 
Postal Service would assign Tip Top individual projects 
by issuing work orders. Id.

The contract specified a procedure for the issuance of a 
work order. 2011 PSBCA LEXIS 4 at *3,¶3. First, the 
Postal Service and Tip Top would hold a Joint Scope 
Meeting, at which the Postal Service would explain to 
Tip Top the work it wished to have done and Tip Top 
could provide input. Next, the Postal Service would 
prepare a "Detailed Scope of Work,"  [**3] on which Tip 
Top would base its proposal for the work. The proposal 
would be a lump-sum fixed-price proposal which would 
be contained in a "Price Proposal Package" which Tip 
Top would present to the Postal Service. If the Postal 

Service accepted Tip Top's Price Proposal Package, it 
would issue a work order for the project. 2011 PSBCA 
LEXIS 4 at *3,¶5. Contract Clause B.309 stated, "The 
contractor shall not recover any costs arising out of or 
related to the development of the work order including 
but not limited to the costs to review the Detailed Scope 
of Work or prepare a Price Proposal Pack-age . . . ." 
Contract Clause B.309, Work Order (Clause F-302) 
(March 2006), subsection I. The contract also contained 
a changes clause. See Contract Clause B.1006, 
Changes (Construction) (Clause B-37) (March 2006) 
Modified, subsections a, c.

On May 26, 2009, the Postal Service issued Tip Top a 
work order to replace the air conditioning system at the 
Main Post Office in Christiansted, Virgin Islands, for the 
price of $229,736.92. Subsequently, on July 26, 2009, 
Tip Top sent the Postal Service's construction manager, 
Victor Morales, its mechanical subcontractor's 
submittals. The subcontractor planned  [**4] to install 
Carrier Air Cooled Condensers Model 09DK020 and a 
Carrier Air Cooled Indoor Unit Air Handler Model 
05BV024. The proposed condensers could be used with 
refrigerants R-12, R-22, R-500, and R-134a; the 
proposed air handler could be used with refrigerants R-
22 and R-410a. The equipment submittals did not 
identify the refrigerant Tip Top planned to use. The 
Postal Service's construction manager approved the 
submittals, and based on that approval, Tip Top's 
mechanical subcontractor ordered the listed equipment 
and associated fittings and piping.

In September of 2009, Tip Top sent its submittal for the 
system refrigerant to Mr. Morales. In the submittal Tip 
Top stated that it planned to use R-22 refrigerant. On 
September 18, 2009, Mr. Morales returned the submittal 
to Tip Top marked "Reviewed, no exceptions taken." 
Later that same day, however, Mr. Morales emailed Tip 
Top stating that Tip Top should ignore the previous 
approval and that R-410a refrigerant should be used in 
the system. A week later, Ivan Diaz, Tip Top's 
consultant for the project, responded that the equipment 
previously ordered from Carrier Corp. ("Carrier") was 
only available with R-22 refrigerant and that a change 
 [**5] in equipment would involve additional cost and 
penalties estimated at $20,000. Mr. Diaz asked how Tip 
Top should proceed. Mr. Morales responded on 
September 28, 2009, asking Tip Top to submit a 
proposal to furnish and install air conditioning equipment 
that used R-410a refrigerant.

During the period September 18 through October 13, 
2009, Mr. Diaz assisted Tip Top in negotiating the 
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required change with its mechanical subcontractor and 
Carrier. On October 13th, Tip Top submitted to the 
Postal Service specifications for air conditioning 
equipment that used R-410a refrigerant.

The submittal was approved by the Postal Service on 
October 15, 2009. Shortly thereafter, on October 19, 
2009, Tip Top,  [*1279]  through Mr. Diaz, submitted a 
proposal in the amount of $28,838.43 for additional 
costs associated with changing the air conditioning 
system from one using R-22 refrigerant to one using R-
410a refrigerant.

In early November 2009, Robert Manka, the Postal 
Service's contracting officer, orally instructed Tip Top to 
proceed with the change in refrigerant. Subsequently, 
on January 12, 2010, Mr. Manka directed Tip Top in 
writing to proceed with the change in equipment from a 
system using R-22 refrigerant  [**6] to one using R-410a 
refrigerant. Mr. Manka's letter stated in pertinent part as 
follows:

Tip Top Construction is hereby directed to proceed 
with the equipment refrigerant change from R22 to 
R410a as detailed in the scope-of-work provided by 
Mr. Ivan Diaz in his letter dated October 19, 2009 to 
. . . Project Manager Victor Morales for a price to be 
determined later but not to exceed $28,838.43.

During the period between September of 2009 and June 
of 2010, Tip Top and the Postal Service discussed 
pricing of the changed work. Until March 8, 2010, Mr. 
Diaz conducted the negotiations on behalf of Tip Top. 
From that point on, Percy Hollins, Tip Top's president, 
conducted the negotiations.

The critical issue in the negotiations was whether Tip 
Top was entitled to recover the costs it incurred in 
preparing the $28,838.43 estimate that Mr. Diaz 
submitted to Mr. Morales on October 18, 2009. On April 
8, 2010, Mr. Manka sought guidance within the Postal 
Service on this issue, writing "If one of our JOC 
Contractor firms hires a firm to do their cost estimating 
for proposals and modifications is the cost . . . 
considered an overhead charge or does it become a 
direct or indirect billable cost?" After  [**7] receiving an 
answer to his inquiry, Mr. Manka sent an email to Mr. 
Hollins on April 16, 2010, quoting to Mr. Hollins the 
advice which he had been given: "The cost is an 
overhead charge and is not a billable cost. We 
recommend you review contract clause F-302 titled 
Work Order subparagraph I, in the associated contract 
which provides specific discussion on processing work 
orders." Notably, the advice Mr. Manka received and 

which he passed on to Mr. Hollins only addressed Mr. 
Manka's question insofar as it related to cost estimating 
for work orders. It did not address his question insofar 
as it related to cost estimating for modifications under 
the contract's changes clause. Beginning in April of 
2010, counsel advised Mr. Hollins and assisted him in 
his continuing negotiations with the Postal Service.

Negotiations between Tip Top and the Postal Service 
ended on June 18, 2010. That day, Mr. Hollins wrote Mr. 
Manka, stating, "Tip Top . . . has reviewed the Postal 
Services' responses dated April 16, 2010, April 23, 
2010, and June 8, 2010 to our emails with outside 
counsel and do not consider your position substantially 
justified." Mr. Hollins wrote that Tip Top therefore was 
submitting "a  [**8] claim and request for an equitable 
adjustment under the Contract Disputes Act." Tip Top's 
claim was in the total amount of $34,553.77. This was 
comprised of (i) Tip Top's subcontractor's price for the 
change (in the amount of $18,757.43, plus 10% profit, 
4% insurance, and 4% gross receipts tax, for a subtotal 
of $22,133.77); (ii) $9,655 for "Preparation Costs & 
Extended Overhead; and (iii) $2,745 for "Legal Fees."

On June 23, 2010, Mr. Manka issued a contracting 
officer's final decision in which he granted Tip Top an 
equitable adjustment in the amount of $22,133.77. He 
denied the balance of the claim, in the amount of 
$12,400. Mr. Manka based his partial denial of Tip Top's 
claim on two considerations. First, he concluded that 
 [*1280]  the proposal preparation costs were barred by 
Contract Clause B.309. As noted above, that clause 
provides that contractor's costs in connection with work 
orders are not recoverable. Second, he concluded that it 
was unreasonable for Tip Top to spend $6,704.66 to 
prepare a change order valued at only $22,133.77.

II.

Tip Top appealed the contracting officer's final decision 
to the PSBCA, seeking to recover $12,400, the amount 
of its claim which Mr. Manka had denied.  [**9] In its 
appeal, Tip Top elected to proceed under the Board's 
accelerated procedure, which is available in the case of 
a claim of less than $50,000. See 39 C.F.R. § 955.13. 
Under that procedure, the Board decides an appeal on 
the record without an oral hearing. See id. § 955.12.

On April 1, 2011, the PSBCA issued its decision on Tip 
Top's appeal. The Board ruled that Tip Top was entitled 
to recover $2,565 for costs incurred by Tip Top's 
consultant, Mr. Diaz, through October 15, 2009. That 
was the day on which Mr. Morales, on behalf of the 
Postal Service, accepted Tip Top's equipment proposal 
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https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GV61-NRF4-44KG-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5G54-79J0-008H-00WD-00000-00&context=
https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:56C9-2120-008H-02B4-00000-00&context=


Page 5 of 8

Maria Panichelli

for an air conditioning system using R-410a refrigerant. 
Board Decision, 2011 PSBCA LEXIS 4 at *11,¶20, 16. 
The Postal Service had urged that the provision in 
Contract Clause B.309 barred recovery of the costs Tip 
Top sought. The Board rejected this argument. The 
Board stated that Clause B.309 did not apply to Tip 
Top's claim because the clause only barred recovery of 
contractor costs incurred in reviewing a Detailed Scope 
of Work. This, the Board stated, was "a process 
exclusive to award of the original work order." 2011 
PSBCA LEXIS 4 at *17. The Board continued that it was 
the changes clause of the contract that  [**10] governed 
Tip Top's claim for an equitable adjustment resulting 
from the Postal Service's change order. The Board ruled 
that Tip Top had met the requirements for recovery 
under this clause as far as the $2,565 in costs relating 
to Mr. Diaz's work prior to October 15, 2009 were 
concerned. The Board stated that the costs were 
compensable because they represented "an increase in 
[Tip Top's] direct cost of performance due to the 
change." 2011 PSBCA LEXIS 4 at *24.

The PSBCA also ruled, however, that Tip Top was not 
entitled to recover the balance of its claim, in the 
amount of $9,835. This amount consisted of Mr. Diaz's 
fees and overhead costs after October 15, 2009, until he 
left the job in March of 2010. It also consisted of legal 
fees in the amount of $2,745 for work done during the 
period April 21 through June 8, 2010. In denying 
recovery of this part of Tip Top's claim, the Board stated 
that the negotiations between Tip Top and the Postal 
Service after October 15, 2009, relating to recovery of 
Tip Top's estimating costs, which resulted in work by Mr. 
Diaz and outside counsel, "had nothing to do with 
performance of the changed work or genuine contract 
administration and were solely directed  [**11] at trying 
to convince the contracting officer to accept [Tip Top's] 
figure for the change and maximizing [Tip Top's] 
monetary recovery." 2011 PSBCA LEXIS 4 at *27. The 
Board concluded: "[O]nce the substitute equipment was 
approved, nothing remained to be negotiated except the 
price. There is no evidence that the parties' negotiations 
addressed an extended delivery schedule or any other 
changes to contract performance requirements." 2011 
PSBCA LEXIS 4 at *28-29. The Board also found that 
Tip Top had not adequately documented Mr. Diaz's 
charges, stating, "As the consultant likely was working 
on other project matters, it was incumbent upon [Tip 
Top] to identify hours, if any, spent on  [*1281]  the 
equipment change issue, and it has not done so." 2011 
PSBCA LEXIS 4 at *25.

Tip Top has timely appealed the PSBCA's decision. We 

have jurisdiction pursuant to 28 U.S.C. § 1295(a)(10).

DISCUSSION

I.

HN1[ ] We review appeals from the PSBCA under the 
standard set forth in 41 U.S.C. § 7107(b):

(1) [T]he decision of the agency board on a 
question of law is not final or conclusive; but
(2) the decision of the agency board on a question 
of fact is final and conclusive and may not be set 
aside unless the decision is--

(A) fraudulent, arbitrary,  [**12] or capricious;
(B) so grossly erroneous as to necessarily 
imply bad faith; or
(C) not supported by substantial evidence.

II.

Tip Top first contends that the Board committed legal 
error by holding that its consultant and attorney costs 
associated with the negotiations relating to the price of 
the changed work were not recoverable. That holding, 
Tip Top argues, conflicts with this court's holding in Bill 
Strong Enterprises, Inc. v. Shannon, 49 F.3d 1541 (Fed. 
Cir. 1995). Appellant's Br. 19-22. There, we held that, 
under the Federal Acquisition Regulation ("FAR"), 
consultant costs incurred by a contractor in connection 
with negotiations relating to the additional compensation 
to which the contractor was entitled by reason of 
government-caused delay of the job were allowable as 
contract administration costs, even though the 
negotiations eventually failed. Bill Strong, 49 F.3d at 
1550. Thus, Tip Top urges, the consultant and legal 
fees it incurred in negotiating the price of the change 
order are recoverable as contract administration costs. 
The fact that the contract at issue is not governed by the 
FAR is irrelevant, Tip Top claims, because the contract 
is governed by a changes clause which  [**13] is 
substantially similar to the standard changes clause in 
the FAR.1 Appellant's Reply Br. 5.

Tip Top also argues that the Board's finding of 
insufficient evidence supporting certain consultant costs 
was not supported by substantial evidence. Specifically, 
Tip Top takes issue with the Board's treatment of Mr. 
Diaz's fees after October 15, 2009, when the substitute 

1 Postal Service contracts are not governed by the FAR. In re 
Appeal of Kirkpatrick, PSBCA No. 3832, 96-2 B.C.A.¶28,599, 
1996 WL 590751 (Oct. 11, 1996).
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equipment was approved. Tip Top contends that it 
provided ample support for those costs in the form of 
Mr. Diaz's timesheets and declarations from Mr. Diaz 
and Mr. Hollins. Appellant's Br. 15-19. Noting that this 
evidence was unrebutted, Tip Top argues that the 
Board's finding that Mr. Diaz was likely working on other 
matters was based purely on improper speculation. Id. 
at 19.

The government responds by first arguing that Tip Top's 
attorney fees are not recoverable because costs 
incurred to prepare and document a claim for equitable 
adjustment are not recoverable. Appellee's Br. 10. Ac-
cording to the government, the record establishes that 
Tip Top's attorney fees were incurred  [**14] in the filing 
of a claim and thus they are not recoverable. Id. at 11-
12.

Next, the government contends that Tip Top failed to 
provide sufficient evidence to support its claim for 
consultant costs incurred after October 15, 2009. 
According  [*1282]  to the government, the invoices of 
Mr. Diaz do not provide sufficient detail to determine the 
type of work he per-formed. Id. at 12-16. The 
government further argues the declarations provided by 
Mr. Hollins and Mr. Diaz are after-the-fact and of 
dubious value. Id. Additionally, the government states 
that Mr. Diaz's costs are unreasonable because of the 
ratio between his costs and the cost of the change. Id. 
at 16-17.

III.

The PSBCA held that costs incurred after approval of 
the substitute equipment were not recoverable. As seen, 
the basis for the Board's holding was its determination 
that the efforts of Tip Top's consultant after October 15, 
2009, and the work of its attorney through June 8, 2010, 
were "solely directed at trying to convince the 
contracting officer to accept Appellant's figure for the 
change and maximizing Appellant's monetary recovery," 
and there-fore "had  [**15] nothing to do with 
performance of the changed work or genuine contract 
administration." Board Decision, 2011 PSBCA LEXIS 4 
at *26. Thus, the Board reasoned that even though 
during the period between October 15, 2009, through 
June 8, 2010, the parties were negotiating the price of 
the changed work, the negotiations did not relate to 
contract administration because the Postal Service 
already had accepted the substitute equipment and 
because Tip Top was trying to persuade the contracting 
officer to agree to its price of $28,838.43.

Under the changes clause of the contract, Tip Top was 

entitled to an equitable adjustment for any increase in its 
costs due to the change in the refrigerant. See Contract 
Clause B.1006, Changes (Construction) (Clause B-37) 
(March 2006) Modified, subsections a, c ("If any change 
under this clause causes an increase or decrease in the 
supplier's cost of, or the time required for, the perform-
ance of any part of the work under the contract, whether 
or not changed by any order, the contracting officer will 
make an equitable adjustment and modify the contract 
in writing."). The question is whether costs arising from 
negotiations relating to the price of the changed work 
are  [**16] recoverable in this case because they 
constituted part of the increased costs arising from the 
change directed by the Postal Service. The government 
does not appear to dispute that costs associated with 
general contract ad-ministration are recoverable. 
Indeed, the government acknowledged at oral argument 
that costs associated with price negotiations are 
potentially recoverable if the requisite showing is made 
to the Board. Oral Arg. at 25:23, available at 
http://www.cafc.uscourts.gov/oral-argument-
recordings/2011-1509/all ("[Costs associated with price 
negotiation are] potentially recoverable if the requisite 
showing is made to the Board."). Rather, the 
government argues that Tip Top's consultant costs and 
attorney fees are not recoverable because they were 
incurred in the process of claim preparation. In short, 
both the PSBCA and the government take the position 
that HN2[ ] reasonable contract administration costs 
arising in the setting of a change order are recoverable.2 
We do not disagree. It seems to us proper that if a 
change order requires a contractor to incur contract 
administration costs, those costs are recoverable to the 
extent they are reasonable. Thus, the dispute depends 
 [*1283]  on  [**17] whether the costs are classified as 
general contract administration costs or claim 
preparation costs.

Although it involved the recovery of costs under the 
FAR, our discussion in Bill Strong provides guidance on 
how to classify costs.3 In Bill Strong, a contractor who 

2 As seen, the Board allowed recovery of Mr. Diaz's costs 
incurred up to October 15, 2009, but denied recovery of his 
costs and the fees of Tip Top's attorney after that date. The 
Board stated that these latter costs and fees "had nothing to 
do with performance of the changed work or genuine contract 
administration . . . ." Board Decision, 2011 PSBCA LEXIS 4 at 
*26.

3 The government argues that our subsequent ruling in 
Reflectone, Inc. v. Dalton, 60 F.3d 1572 (Fed. Cir. 1995) (en 
banc) casts doubt upon the discussion of cost classification in 
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was renovating housing units on a military base 
asserted that it was incurring increased costs because 
the government was releasing the units for work out of 
sequence. 49 F.3d at 1542. In response to the 
contractor's assertion, the government requested cost 
data and information from the contractor. The 
contractor, in turn, hired a third-party consulting firm to 
handle the submission of data to the government. Id. at 
1543. Eventually the parties reached a settlement 
agreement. Id. The agreement, however, specifically 
excluded the costs of the third-party consultant's fees, 
 [**18] and the parties agreed that the contracting officer 
would issue a final decision on the recoverability of 
those fees. Id. The contracting officer denied recovery of 
the fees, stating that the work performed by the third-
party consultant was performed after the completion of 
the contract work and was thus "not incurred in 
connection with the actual performance of the work." Id. 
at 1543-44.

In deciding the case, we examined the distinction 
between costs incurred in connection with the 
administration of a contract and costs incurred in 
connection with the prosecution of a CDA claim, the 
former being recover-able, but the latter not. Id. at 1549. 
In analyzing the two types of costs, we  [**19] observed 
the following:

HN3[ ] In the practical environment of government 
contracts, the contractor and the CO usually enter a 
negotiation stage after the parties recognize a 
problem regarding the contract. The contractor and 
the CO labor to settle the problem and avoid 
litigation. Although there is sometimes an air of 
adversity in the relationship between the CO and 
the contractor, their efforts to resolve their 
differences amicably reflect a mutual desire to 
achieve a result acceptable to both. This 
negotiation process often involves requests for 
information by the CO or Government auditors or 
both, and, inevitably, this exchange of information 
involves costs for the contractor. These costs are 
contract administration costs, which should be 
allowable since this negotiation process benefits 
the Government, regardless of whether a 
settlement is finally reached or whether litigation 

Bill Strong. In Reflectone, we addressed when a claim arises 
for purposes of the CDA and over-ruled Bill Strong on this 
point. The discussion in Bill Strong regarding whether a 
particular cost should be classified as either a contract 
administration cost or a cost incidental to the prosecution of a 
claim, however, remains good law.

eventually occurs because the availability of the 
process increases the likelihood of settlement 
without litigation. Additionally, contractors would 
have a greater incentive to negotiate rather than 
litigate if these costs of contract administration were 
recoverable.

HN4[ ] In classifying a particular cost as either a 
con-tract  [**20] administration cost or a cost 
incidental to the prosecution of a claim, contracting 
officers, the Board, and courts should examine the 
objective reason why the contractor incurred the 
cost. If a contractor incurred the cost for the 
genuine purpose of materially furthering the 
negotiation process, such cost should normally be a 
contract administration  [*1284]  cost allowable 
under FAR 31.205-33, even if negotiation 
eventually fails and a CDA claim is later submitted. 
On the other hand, if a contractor's underlying 
purpose for incurring a cost is to promote the 
prosecution of a CDA claim against the 
Government, then such cost is unallowable under 
FAR 31.205-33.

Id. at 1549-50 (citations omitted). We held that, under 
this framework, the contractor's consultant costs were 
recoverable. Id. at 1550-51. With the guidance provided 
in Bill Strong, we turn to the present case.

After reviewing the record in light of the discussion in Bill 
Strong, we conclude that the PSBCA erred in holding 
that the consultant costs and attorney fees which are at 
issue were not "genuine contract administration costs" 
because they were "solely directed at . . . maximizing 
[Tip Top's] monetary recovery." Board Decision, 2011 
PSBCA LEXIS 4 at *27.  [**21] On October 19, 2009, 
Tip Top submitted its proposal for the additional costs 
associated with the change. Thereafter, in response to 
the proposal, the contracting officer, in his January 12, 
2010 letter, specifically referred to "a price to be 
determined later." Subsequently, Tip Top and the Postal 
Service negotiated over the pricing of the changed work. 
Through March 8, 2010, Mr. Diaz handled the 
negotiations on behalf of Tip Top. After that, Mr. Hollins 
conducted the negotiations for Tip Top. On April 16, 
2010, Mr. Manka advised Tip Top by email of the 
guidance he had received from within the Postal Service 
as to the recovery of Tip Top's consultant costs. 2011 
PSBCA LEXIS 4 at *15,¶27. Negotiations then 
continued with Tip Top assisted by counsel. 2011 
PSBCA LEXIS 4 at *10,¶28. Tip Top then submitted a 
claim under the CDA on June 18, 2010. 2011 PSBCA 
LEXIS 4 at *29,¶29. The contracting officer's final 
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decision issued on June 23, 2010. 2011 PSBCA LEXIS 
4 at *14,¶31.

In our view, both the costs of Mr. Diaz's work between 
October 15, 2009, and March 8, 2010, and counsel's 
fees through June 8, 2010, were incurred "for the 
genuine purpose of materially furthering the negotiation 
process." Bill Strong, 49 F.3d at 1550.  [**22] The 
contracting officer, in his letter of January 15, 2010, 
expressly left open for further negotiation the issue of 
price. Thereafter, Tip Top and the contracting officer 
continued to engage in negotiations over the price of the 
changed work in order to avoid litigation.4 Only on June 
18, 2010, did negotiations finally end when Tip Top 
submitted its claim under the CDA. HN5[ ] Simply 
because the negotiations related to the price of the 
change does not serve to remove the associated costs 
from the realm of negotiation and genuine contract 
administration costs. Consideration of price is a 
legitimate part of the change order process. In holding 
otherwise, the Board, we believe, erred.

IV.

Having held that the Board committed legal error, we 
review whether substantial evidence supports the 
Board's alternative holding that Tip Top failed to 
establish its costs for the time period after the substitute 
equipment was approved. Based  [**23] upon the record 
before us, we find the Board's holding unsupported.

 [*1285]  Tip Top provided timesheets for Mr. Diaz's 
work for the relevant time period. To the extent more 
detail was needed, Tip Top submitted declarations from 
Mr. Diaz and Mr. Hollins describing the work performed 
by Mr. Diaz. Additionally, Tip Top submitted attorney 
billing records to support its claim for attorney fees. This 
evidence was unrebutted. In reviewing the evidence, the 
Board engaged in speculation that Mr. Diaz was working 
on other projects, speculation which is not supported by 
the record. In view of the evidence before us, we hold 
that Tip Top adequately supported its costs for the time 
period after the substitute equipment was approved and 
that those costs were reasonable in light of the course 
of the price negotiations.

CONCLUSION

4 We see nothing in the record suggesting that either Tip Top 
or the Postal Service negotiated in other than good faith. In 
addition, by only claiming attorney fees incurred through June 
8, 2010, Tip Top limited its claim to fees incurred during the 
negotiation process.

For the foregoing reasons, we reverse the ruling by the 
Board insofar as it denied-in-part Tip Top's appeal. We 
remand the case to the Board with the instruction that it 
grant Tip Top's appeal in its entirety. This means that 
Tip Top is entitled to recover $9,835 for consultant costs 
and attorney fees, plus interest to the extent allowed by 
the CDA.

Appellant shall have its costs.

REVERSED  [**24] and REMANDED

End of Document
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10 USCS § 2410

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 10. ARMED FORCES  >  SUBTITLE A. 
GENERAL MILITARY LAW  >  PART IV. SERVICE, SUPPLY, AND PROCUREMENT  >  CHAPTER 
141. MISCELLANEOUS PROCUREMENT PROVISIONS

§ 2410. Requests for equitable adjustment or other relief: certification

(a)Certification requirement.  A request for equitable adjustment to contract terms or request for relief under 
Public Law 85-804 (50 U.S.C. 1431 et seq.) that exceeds the simplified acquisition threshold may not be paid 
unless a person authorized to certify the request on behalf of the contractor certifies, at the time the request is 
submitted, that--

(1)the request is made in good faith, and

(2)the supporting data are accurate and complete to the best of that person's knowledge and belief.

(b)Restriction on legislative payment of claims.  In the case of a contract of an agency named in section 
2303(a) of this title [10 USCS § 2303(a)], no provision of a law enacted after September 30, 1994, that directs 
the payment of a particular claim under such contract, a particular request for equitable adjustment to any term 
of such contract, or a particular request for relief under Public Law 85-804 (50 U.S.C. 1431 et seq.) regarding 
such contract may be implemented unless such provision of law--

(1)specifically refers to this subsection; and

(2)specifically states that this subsection does not apply with respect to the payment directed by that 
provision of law.

(c)Definition.  In this section, the term "simplified acquisition threshold" has the meaning given that term in 
section 134 of title 41.

History

   (Added Oct. 13, 1994,P.L. 103-355, Title II, Subtitle D, Part I, § 2301(a), 108 Stat. 3320; Jan. 4, 2011, P.L. 111-
350, § 5(b)(27), 124 Stat. 3845.)
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48 CFR 243.205-71

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 2 -- DEFENSE ACQUISITION REGULATIONS SYSTEM, DEPARTMENT OF DEFENSE  >  
SUBCHAPTER G -- CONTRACT MANAGEMENT  >  PART 243 -- CONTRACT MODIFICATIONS  >  
SUBPART 243.2 -- CHANGE ORDERS  >  243.205 CONTRACT CLAUSES.

243.205-71 Requests for equitable adjustment.

Use the clause at 252.243-7002, Requests for Equitable Adjustment, in solicitations and contracts, including 
solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, that are estimated 
to exceed the simplified acquisition threshold.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

41 U.S.C. 1303 and 48 CFR chapter 1.

History

[62 FR 37146, 37147, July 11, 1997, as confirmed at 63 FR 11522, 11527, Mar. 9, 1998; 63 FR 17124, Apr. 8, 
1998; redesignated at 66 FR 49865, Oct. 1, 2001; 78 FR 37980, 37989, June 25, 2013]
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48 CFR 252.243-7002

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 2 -- DEFENSE ACQUISITION REGULATIONS SYSTEM, DEPARTMENT OF DEFENSE  >  
SUBCHAPTER H -- CLAUSES AND FORMS  >  PART 252 -- SOLICITATION PROVISIONS AND 
CONTRACT CLAUSES  >  SUBPART 252.2 -- TEXT OF PROVISIONS AND CLAUSES

252.243-7002 Requests for equitable adjustment.

As prescribed in 243.205-71, use the following clause:

 * Use a term suitable for the type of contract.

 ** In cost reimbursement type contracts, replace this sentence with the following: "Change orders issued 
under the Changes clause of this contract are not an authorization to exceed the estimated cost in the 
schedule unless there is a statement in the change order, or other contract modification, increasing the 
estimated cost."

 *** Insert a percentage of the contract price or a dollar amount.

 Requests for Equitable Adjustment (DEC 2012)

(a)The amount of any request for equitable adjustment to contract terms shall accurately reflect the 
contract adjustment for which the Contractor believes the Government is liable. The request shall 
include only costs for performing the change, and shall not include any costs that already have been 
reimbursed or that have been separately claimed. All indirect costs included in the request shall be 
properly allocable to the change in accordance with applicable acquisition regulations.

(b)In accordance with 10 U.S.C. 2410(a), any request for equitable adjustment to contract terms that 
exceeds the simplified acquisition threshold shall bear, at the time of submission, the following 
certificate executed by an individual authorized to certify the request on behalf of the Contractor:

 I certify that the request is made in good faith, and that the supporting data are accurate and complete 
to the best of my knowledge and belief.

 --------------------------------------------------------------- ---------------

 (Official's Name)

 --------------------------------------------------------------- ---------------

(Title)

(c)The certification in paragraph (b) of this clause requires full disclosure of all relevant facts, including -
-

(1)Certified cost or pricing data if required in accordance with subsection 15.403-4 of the Federal 
Acquisition Regulation (FAR); and

(2)Data other than certified cost or pricing data, in accordance with subsection 15.403-3 of the 
FAR, including actual cost data and data to support any estimated costs, even if certified cost or 
pricing data are not required.

(d)The certification requirement in paragraph (b) of this clause does not apply to --
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(1)Requests for routine contract payments; for example, requests for payment for accepted 
supplies and services, routine vouchers under a cost-reimbursement type contract, or progress 
payment invoices; or

(2)Final adjustment under an incentive provision of the contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

41 U.S.C. 1303 and 48 CFR chapter 1.

History

[62 FR 37146, 37147, July 11, 1997, as corrected at 62 FR 49306, Sept. 19, 1997, and confirmed and revised at 63 
FR 11522, 11527, 11549, Mar. 9, 1998; 66 FR 49865, Oct. 1, 2001; 77 FR 76939, 76941, Dec. 31, 2012]
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48 CFR 52.243-1

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-1 Changes -- Fixed-Price.

As prescribed in 43.205(a)(1), insert the following clause. The 30-day period may be varied according to 
agency procedures.

 Changes--Fixed-Price (AUG 1987)

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, 
make changes within the general scope of this contract in any one or more of the following:

(2)Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the Government in accordance with the drawings, designs, or specifications.

(2)Method of shipment or packing.

(3)Place of delivery.

(b)If any such change causes an increase or decrease in the cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, the 
Contracting Officer shall make an equitable adjustment in the contract price, the delivery schedule, or 
both, and shall modify the contract.

(c)The Contractor must assert its right to an adjustment under this clause within 30 days from the date 
of receipt of the written order. However, if the Contracting Officer decides that the facts justify it, the 
Contracting Officer may receive and act upon a proposal submitted before final payment of the 
contract.

(d)If the Contractor's proposal includes the cost of property made obsolete or excess by the change, 
the Contracting Officer shall have the right to prescribe the manner of the disposition of the property.

(e)Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, nothing in 
this clause shall excuse the Contractor from proceeding with the contract as changed.

 (End of clause)

 Alternate I (APR 1984). If the requirement is for services, other than architect-engineer or other 
professional services, and no supplies are to be furnished, substitute the following paragraph (a) for 
paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if 
any, make changes within the general scope of this contract in any one or more of the following:

(1)Description of services to be performed.

(2)Time of performance (i.e., hours of the day, days of the week, etc.).

(3)Place of performance of the services.
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 Alternate II (APR 1984). If the requirement is for services (other than architect-engineer 
services, transportation, or research and development) and supplies are to be furnished, 
substitute the following paragraph (a) for paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to the 
sureties, if any, make changes within the general scope of this contract in any one or more 
of the following:

(1)Description of services to be performed.

(2)Time of performance (i.e., hours of the day, days of the week, etc.).

(3)Place of performance of the services.

(4)Drawings, designs, or specifications when the supplies to be furnished are to be 
specially manufactured for the Government in accordance with the drawings, designs, 
or specifications.

(5)Method of shipment or packing of supplies.

(6)Place of delivery.

 Alternate III (APR 1984).  If the requirement is for architect-engineer or other 
professional services, substitute the following paragraph (a) for paragraph (a) of the 
basic clause and add the following paragraph (f):

(a)The Contracting Officer may at any time, by written order, and without notice to 
the sureties, if any, make changes within the general scope of this contract in the 
services to be performed.

(f)No services for which an additional cost or fee will be charged by the Contractor shall be furnished 
without the prior written authorization of the Contracting Officer.

 Alternate IV (APR 1984). If the requirement is for transportation services, substitute the following 
paragraph (a) for paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if 
any, make changes within the general scope of this contract in any one or more of the following:

(1)Specifications.

(2)Work or services.

(3)Place of origin.

(4)Place of delivery.

(5)Tonnage to be shipped.

(6)Amount of Government-furnished property.

 Alternate V (APR 1984). If the requirement is for research and development and it is desired to 
include the clause, substitute the following subparagraphs (a) (1) and (a)(3) and paragraph (b) 
for subparagraphs (a)(1) and (a)(3) and paragraph (b) of the basic clause:

(1)Drawings, designs, or specifications.

(3)Place of inspection, delivery, or acceptance.

(b)If any such change causes an increase or decrease in the cost of, or time required for, 
performing this contract, whether or not changed by the order, the Contracting Officer shall make 
an equitable adjustment in (1) the contract price, the time of performance, or both; and (2) other 
affected terms of the contract, and shall modify the contract accordingly.

Statutory Authority
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AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 52 FR 30079, Aug. 12, 1987; 54 FR 48995, Nov. 28, 1989; 60 FR 
48218, Sept. 18, 1995; 83 FR 42571, 42576, Aug. 22, 2018]
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48 CFR 52.243-2

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-2 Changes -- Cost-Reimbursement.

As prescribed in 43.205(b)(1), insert the following clause. The 30-day period may be varied according to 
agency procedures.

 CHANGES -- COST-REIMBURSEMENT (AUG 1987)

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, 
make changes within the general scope of this contract in any one or more of the following:

(1)Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the Government in accordance with the drawings, designs, or specifications.

(2)Method of shipment or packing.

(3)Place of delivery.

(b)If any such change causes an increase or decrease in the estimated cost of, or the time required for, 
performance of any part of the work under this contract, whether or not changed by the order, or 
otherwise affects any other terms and conditions of this contract, the Contracting Officer shall make an 
equitable adjustment in the (1) estimated cost, delivery or completion schedule, or both; (2) amount of 
any fixed fee; and (3) other affected terms and shall modify the contract accordingly.

(c)The Contractor must assert its right to an adjustment under this clause within 30 days from the date 
of receipt of the written order. However, if the Contracting Officer decides that the facts justify it, the 
Contracting Officer may receive and act upon a proposal submitted before final payment of the 
contract.

(d)Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, nothing in 
this clause shall excuse the Contractor from proceeding with the contract as changed.

(e)Notwithstanding the terms and conditions of paragraphs (a) and (b) above, the estimated cost of this 
contract and, if this contract is incrementally funded, the funds allotted for the performance of this 
contract, shall not be increased or considered to be increased except by specific written modification of 
the contract indicating the new contract estimated cost and, if this contract is incrementally funded, the 
new amount allotted to the contract. Until this modification is made, the Contractor shall not be 
obligated to continue performance or incur costs beyond the point established in the Limitation of Cost 
or Limitation of Funds clause of this contract.

 (End of clause)

 Alternate I (APR 1984). If the requirement is for services and no supplies are to be furnished, 
substitute the following paragraph (a) for paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if 
any, make changes within the general scope of this contract in any one or more of the following:
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(1)Description of services to be performed.

(2)Time of performance (i.e., hours of the day, days of the week, etc.).

(3)Place of performance of the services.

 (R 7-1909.2 1971 NOV)

 Alternate II (APR 1984). If the requirement is for services and supplies are to be furnished, 
substitute the following paragraph (a) for paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to the 
sureties, if any, make changes within the general scope of this contract in any one or more 
of the following:

(1)Description of services to be performed.

(2)Time of performance (i.e., hours of the day, days of the week, etc.).

(3)Place of performance of the services.

(4)Drawings, designs, or specifications when the supplies to be furnished are to be 
specially manufactured for the Government in accordance with the drawings, designs, 
or specifications.

(5)Method of shipment or packing of supplies.

(6)Place of delivery.

 Alternate III (APR 1984). If the requirement is for construction, substitute the following 
paragraph (a) for paragraph (a) of the basic clause:

(a)The Contracting Officer may at any time, by written order, and without notice to 
the sureties, if any, make changes within the general scope of this contract in the 
plans and specifications or instructions incorporated in the contract.

 Alternate IV [Reserved]

 Alternate V (APR 1984). If the requirement is for research and development, and it 
is desired to include the clause, substitute the following subparagraphs (a)(1) and 
(a)(3) for subparagraphs (a)(1) and (a)(3) of the basic clause:

(1)Drawings, designs, or specifications.

(3)Place of inspection, delivery, or acceptance.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 52 FR 30079, Aug. 12, 1987; 60 FR 48218, Sept. 18, 1995; 72 FR 
27364, 27389, May 15, 2007]
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48 CFR 52.243-3

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-3 Changes -- Time-and-Materials or Labor-Hours.

As prescribed in 43.205(c), insert the following clause:

 Changes -- Time-and-Materials or Labor-Hours (Sept 2000)

(a)The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, 
make changes within the general scope of this contract in any one or more of the following:

(1)Description of services to be performed.

(2)Time of performance (i.e., hours of the day, days of the week, etc.).

(3)Place of performance of the services.

(4)Drawings, designs, or specifications when the supplies to be furnished are to be specially 
manufactured for the Government in accordance with the drawings, designs, or specifications.

(5)Method of shipment or packing of supplies.

(6)Place of delivery.

(7)Amount of Government-furnished property.

(b)If any change causes an increase or decrease in any hourly rate, the ceiling price, or the time 
required for performance of any part of the work under this contract, whether or not changed by the 
order, or otherwise affects any other terms and conditions of this contract, the Contracting Officer will 
make an equitable adjustment in any one or more of the following and will modify the contract 
accordingly:

(1)Ceiling price.

(2)Hourly rates.

(3)Delivery schedule.

(4)Other affected terms.

(c)The Contractor shall assert its right to an adjustment under this clause within 30 days from the date 
of receipt of the written order. However, if the Contracting Officer decides that the facts justify it, the 
Contracting Officer may receive and act upon a proposal submitted before final payment of the 
contract.

(d)Failure to agree to any adjustment will be a dispute under the Disputes clause. However, nothing in 
this clause excuses the Contractor from proceeding with the contract as changed.

(End of clause)

https://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5W42-MV50-008H-03S3-00000-00&context=


Page 2 of 2

48 CFR 52.243-3

Maria Panichelli

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 52 FR 30079, Aug. 12, 1987; 65 FR 46072, 46073, July 26, 2000]
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This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-4 Changes.

As prescribed in 43.205(d), insert the following clause. The 30-day period may be varied according to 
agency procedures.

 CHANGES (JUNE 2007)

(a)The Contracting Officer may, at any time, without notice to the sureties, if any, by written order 
designated or indicated to be a change order, make changes in the work within the general scope of 
the contract, including changes --

(1)In the specifications (including drawings and designs);

(2)In the method or manner of performance of the work;

(3)In the Government-furnished property or services; or

(4)Directing acceleration in the performance of the work.

(b)Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction, 
interpretation, or determination) from the Contracting Officer that causes a change shall be treated as a 
change order under this clause; provided, that the Contractor gives the Contracting Officer written 
notice stating (1) the date, circumstances, and source of the order and (2) that the Contractor regards 
the order as a change order.

(c)Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be 
treated as a change under this clause or entitle the Contractor to an equitable adjustment.

(d)If any change under this clause causes an increase or decrease in the Contractor's cost of, or the 
time required for, the performance of any part of the work under this contract, whether or not changed 
by any such order, the Contracting Officer shall make an equitable adjustment and modify the contract 
in writing. However, except for an adjustment based on defective specifications, no adjustment for any 
change under paragraph (b) of this clause shall be made for any costs incurred more than 20 days 
before the Contractor gives written notice as required. In the case of defective specifications for which 
the Government is responsible, the equitable adjustment shall include any increased cost reasonably 
incurred by the Contractor in attempting to comply with the defective specifications.

(e)The Contractor must assert its right to an adjustment under this clause within 30 days after (1) 
receipt of a written change order under paragraph (a) of this clause or (2) the furnishing of a written 
notice under paragraph (b) of this clause, by submitting to the Contracting Officer a written statement 
describing the general nature and amount of proposal, unless this period is extended by the 
Government. The statement of proposal for adjustment may be included in the notice under paragraph 
(b) above.
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(f)No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final 
payment under this contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 52 FR 30079, Aug. 12, 1987; 72 FR 27364, 27389, May 15, 2007]
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48 CFR 52.243-5

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-5 Changes and Changed Conditions.

As prescribed in 43.205(e), insert the following clause:

 CHANGES AND CHANGED CONDITIONS (APR 1984)

(a)The Contracting Officer may, in writing, order changes in the drawings and specifications within the 
general scope of the contract.

(b)The Contractor shall promptly notify the Contracting Officer, in writing, of subsurface or latent 
physical conditions differing materially from those indicated in this contract or unknown unusual 
physical conditions at the site before proceeding with the work.

(c)If changes under paragraph (a) or conditions under paragraph (b) increase or decrease the cost of, 
or time required for performing the work, the Contracting Officer shall make an equitable adjustment 
(see paragraph (d)) upon submittal of a proposal for adjustment (hereafter referred to as proposal) by 
the Contractor before final payment under the contract.

(d)The Contracting Officer shall not make an equitable adjustment under paragraph (b) unless --

(1)The Contractor has submitted and the Contracting Officer has received the required written 
notice; or

(2)The Contracting Officer waives the requirement for the written notice.

(e)Failure to agree to any adjustment shall be a dispute under the Disputes clause.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 34762, July 3, 1995, as confirmed at 61 FR 39189, 39190, July 26, 1996]
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48 CFR 52.243-7

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.243-7 Notification of Changes.

As prescribed in 43.107, insert the following clause:

 NOTIFICATION OF CHANGES (JAN 2017)

(a)Definitions.

 Contracting Officer, as used in this clause, does not include any representative of the Contracting 
Officer.

 Specifically Authorized Representative (SAR), as used in this clause, means any person the 
Contracting Officer has so designated by written notice (a copy of which shall be provided to the 
Contractor) which shall refer to this subparagraph and shall be issued to the designated representative 
before the SAR exercises such authority.

(b)Notice. The primary purpose of this clause is to obtain prompt reporting of Government conduct that 
the Contractor considers to constitute a change to this contract. Except for changes identified as such 
in writing and signed by the Contracting Officer, the Contractor shall notify the Administrative 
Contracting Officer in writing promptly, within (to be negotiated) calendar days from the date that the 
Contractor identifies any Government conduct (including actions, inactions, and written or oral 
communications) that the Contractor regards as a change to the contract terms and conditions. On the 
basis of the most accurate information available to the Contractor, the notice shall state --

(1)The date, nature, and circumstances of the conduct regarded as a change;

(2)The name, function, and activity of each Government individual and Contractor official or 
employee involved in or knowledgeable about such conduct;

(3)The identification of any documents and the substance of any oral communication involved in 
such conduct;

(4)In the instance of alleged acceleration of scheduled performance or delivery, the basis upon 
which it arose;

(5)The particular elements of contract performance for which the Contractor may seek an equitable 
adjustment under this clause, including --

(i)What line items have been or may be affected by the alleged change;

(ii)What labor or materials or both have been or may be added, deleted, or wasted by the 
alleged change;

(iii)To the extent practicable, what delay and disruption in the manner and sequence of 
performance and effect on continued performance have been or may be caused by the alleged 
change;
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(iv)What adjustments to contract price, delivery schedule, and other provisions affected by the 
alleged change are estimated; and

(6)The Contractor's estimate of the time by which the Government must respond to the Contractor's 
notice to minimize cost, delay or disruption of performance.

(c)Continued performance. Following submission of the notice required by (b) above, the Contractor 
shall diligently continue performance of this contract to the maximum extent possible in accordance 
with its terms and conditions as construed by the Contractor, unless the notice reports a direction of the 
Contracting Officer or a communication from a SAR of the Contracting Officer, in either of which events 
the Contractor shall continue performance; provided, however, that if the Contractor regards the 
direction or communication as a change as described in (b) above, notice shall be given in the manner 
provided. All directions, communications, interpretations, orders and similar actions of the SAR shall be 
reduced to writing promptly and copies furnished to the Contractor and to the Contracting Officer. The 
Contracting Officer shall promptly countermand any action which exceeds the authority of the SAR.

(d)Government response. The Contracting Officer shall promptly, within (to be negotiated) calendar 
days after receipt of notice, respond to the notice in writing. In responding, the Contracting Officer shall 
either --

(1)Confirm that the conduct of which the Contractor gave notice constitutes a change and when 
necessary direct the mode of further performance;

(2)Countermand any communication regarded as a change;

(3)Deny that the conduct of which the Contractor gave notice constitutes a change and when 
necessary direct the mode of further performance; or

(4)In the event the Contractor's notice information is inadequate to make a decision under (1), (2), 
or (3) above, advise the Contractor what additional information is required, and establish the date 
by which it should be furnished and the date thereafter by which the Government will respond.

(e)Equitable adjustments. (1) If the Contracting Officer confirms that Government conduct effected a 
change as alleged by the Contractor, and the conduct causes an increase or decrease in the 
Contractor's cost of, or the time required for, performance of any part of the work under this contract, 
whether changed or not changed by such conduct, an equitable adjustment shall be made --

(i)In the contract price or delivery schedule or both; and

(ii)In such other provisions of the contract as may be affected.

(2)The contract shall be modified in writing accordingly. In the case of drawings, designs or 
specifications which are defective and for which the Government is responsible, the equitable 
adjustment shall include the cost and time extension for delay reasonably incurred by the 
Contractor in attempting to comply with the defective drawings, designs or specifications before 
the Contractor identified, or reasonably should have identified, such defect. When the cost of 
property made obsolete or excess as a result of a change confirmed by the Contracting Officer 
under this clause is included in the equitable adjustment, the Contracting Officer shall have the 
right to prescribe the manner of disposition of the property. The equitable adjustment shall not 
include increased costs or time extensions for delay resulting from the Contractor's failure to 
provide notice or to continue performance as provided, respectively, in (b) and (c) above.Note: 
The phrases contract price and cost wherever they appear in the clause, may be appropriately 
modified to apply to cost-reimbursement or incentive contracts, or to combinations 
thereofSpecifically Authorized Representative (SAR), as used in this clause, means any person 
the Contracting Officer has so designated by written notice (a copy of which shall be provided 
to the Contractor) which shall refer to this subparagraph and shall be issued to the designated 
representative before the SAR exercises such authority..
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Specifically Authorized Representative (SAR), as used in this clause, means any person the Contracting 
Officer has so designated by written notice (a copy of which shall be provided to the Contractor) which shall 
refer to this subparagraph and shall be issued to the designated representative before the SAR exercises 
such authority.

 (End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983, as amended at 55 FR 25534, June 21, 1990; 55 FR 38518, Sept. 18, 1990; 71 FR 
57363, 57369, Sept. 28, 2006; 82 FR 4709, 4715, Jan. 13, 2017]
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48 CFR 52.236-2

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.236-2 Differing Site Conditions.

As prescribed in 36.502, insert the following clause:

 DIFFERING SITE CONDITIONS (APR 1984)

(a)The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the 
Contracting Officer of (1) subsurface or latent physical conditions at the site which differ materially from 
those indicated in this contract, or (2) unknown physical conditions at the site, of an unusual nature, 
which differ materially from those ordinarily encountered and generally recognized as inhering in work 
of the character provided for in the contract.

(b)The Contracting Officer shall investigate the site conditions promptly after receiving the notice. If the 
conditions do materially so differ and cause an increase or decrease in the Contractor's cost of, or the 
time required for, performing any part of the work under this contract, whether or not changed as a 
result of the conditions, an equitable adjustment shall be made under this clause and the contract 
modified in writing accordingly.

(c)No request by the Contractor for an equitable adjustment to the contract under this clause shall be 
allowed, unless the Contractor has given the written notice required; provided, that the time prescribed 
in (a) above for giving written notice may be extended by the Contracting Officer.

(d)No request by the Contractor for an equitable adjustment to the contract for differing site conditions 
shall be allowed if made after final payment under this contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 34761, July 3, 1995, as confirmed at 61 FR 39189, 39190, July 26, 1996]
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48 CFR 52.211-18

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.211-18 Variation in Estimated Quantity.

As prescribed in 11.703(c), insert the following clause in solicitations and contracts when a fixed-price construction 
contract is contemplated that authorizes a variation in the estimated quantity of unit-priced items:

 VARIATION IN ESTIMATED QUANTITY (APR 1984)

 If the quantity of a unit-priced item in this contract is an estimated quantity and the actual quantity of the unit-priced 
item varies more than 15 percent above or below the estimated quantity, an equitable adjustment in the contract 
price shall be made upon demand of either party. The equitable adjustment shall be based upon any increase or 
decrease in costs due solely to the variation above 115 percent or below 85 percent of the estimated quantity. If the 
quantity variation is such as to cause an increase in the time necessary for completion, the Contractor may request, 
in writing, an extension of time, to be received by the Contracting Officer within 10 days from the beginning of the 
delay, or within such further period as may be granted by the Contracting Officer before the date of final settlement 
of the contract. Upon the receipt of a written request for an extension, the Contracting Officer shall ascertain the 
facts and make an adjustment for extending the completion date as, in the judgement of the Contracting Officer, is 
justified.

 (End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 48218, Sept. 18, 1995; redesignated and amended at 60 FR 48231, 48251, 
48256, Sept. 18, 1995]
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48 CFR 52.242-17

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.242-17 Government Delay of Work.

As prescribed in 42.1305(c), insert the following clause in solicitations and contracts when a fixed-price 
contract is contemplated for supplies other than commercial or modified-commercial items. The clause use 
is optional when a fixed-price contract is contemplated for services, or for supplies that are commercial or 
modified-commercial items.

 GOVERNMENT DELAY OF WORK (APR 1984)

(a)If the performance of all or any part of the work of this contract is delayed or interrupted (1) by an act 
of the Contracting Officer in the administration of this contract that is not expressly or impliedly 
authorized by this contract, or (2) by a failure of the Contracting Officer to act within the time specified 
in this contract, or within a reasonable time if not specified, an adjustment (excluding profit) shall be 
made for any increase in the cost of performance of this contract caused by the delay or interruption 
and the contract shall be modified in writing accordingly. Adjustment shall also be made in the delivery 
or performance dates and any other contractual term or condition affected by the delay or interruption. 
However, no adjustment shall be made under this clause for any delay or interruption to the extent that 
performance would have been delayed or interrupted by any other cause, including the fault or 
negligence of the Contractor, or for which an adjustment is provided or excluded under any other term 
or condition of this contract.

(b)A claim under this clause shall not be allowed (1) for any costs incurred more than 20 days before 
the Contractor shall have notified the Contracting Officer in writing of the act or failure to act involved, 
and (2) unless the claim, in an amount stated, is asserted in writing as soon as practicable after the 
termination of the delay or interruption, but not later than the day of final payment under the contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 48218, Sept. 18, 1995; redesignated and amended at 60 FR 48231, 48251, 
48256, Sept. 18, 1995; 72 FR 27364, 27389, May 15, 2007]
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48 CFR 52.242-14

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.242-14 Suspension of Work.

As prescribed in 42.1305(a), insert the following clause in solicitations and contracts when a fixed-price 
construction or architect-engineer contract is contemplated:

 SUSPENSION OF WORK (APR 1984)

(a)The Contracting Officer may order the Contractor, in writing, to suspend, delay, or interrupt all or any 
part of the work of this contract for the period of time that the Contracting Officer determines 
appropriate for the convenience of the Government.

(b)If the performance of all or any part of the work is, for an unreasonable period of time, suspended, 
delayed, or interrupted (1) by an act of the Contracting Officer in the administration of this contract, or 
(2) by the Contracting Officer's failure to act within the time specified in this contract (or within a 
reasonable time if not specified), an adjustment shall be made for any increase in the cost of 
performance of this contract (excluding profit) necessarily caused by the unreasonable suspension, 
delay, or interruption, and the contract modified in writing accordingly. However, no adjustment shall be 
made under this clause for any suspension, delay, or interruption to the extent that performance would 
have been so suspended, delayed, or interrupted by any other cause, including the fault or negligence 
of the Contractor, or for which an equitable adjustment is provided for or excluded under any other term 
or condition of this contract.

(c)A claim under this clause shall not be allowed (1) for any costs incurred more than 20 days before 
the Contractor shall have notified the Contracting Officer in writing of the act or failure to act involved 
(but this requirement shall not apply as to a claim resulting from a suspension order), and (2) unless the 
claim, in an amount stated, is asserted in writing as soon as practicable after the termination of the 
suspension, delay, or interruption, but not later than the date of final payment under the contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History
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[48 FR 42478, Sept. 19, 1983; 60 FR 48218, Sept. 18, 1995; redesignated and amended at 60 FR 48231, 48251, 
48256, Sept. 18, 1995]
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48 CFR 52.249-8

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.249-8 Default (Fixed-Price Supply and Service).

As prescribed in 49.504(a)(1), insert the following clause:

 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR 1984)

(a)

(1)The Government may, subject to paragraphs (c) and (d) below, by written notice of default to the 
Contractor, terminate this contract in whole or in part if the Contractor fails to --

(i)Deliver the supplies or to perform the services within the time specified in this contract or any 
extension;

(ii)Make progress, so as to endanger performance of this contract (but see subparagraph (a)(2) 
below); or

(iii)Perform any of the other provisions of this contract (but see subparagraph (a)(2) below).

(2)The Government's right to terminate this contract under subdivisions (1)(ii) and (1)(iii) above, 
may be exercised if the Contractor does not cure such failure within 10 days (or more if authorized 
in writing by the Contracting Officer) after receipt of the notice from the Contracting Officer 
specifying the failure.

(b)If the Government terminates this contract in whole or in part, it may acquire, under the terms and in 
the manner the Contracting Officer considers appropriate, supplies or services similar to those 
terminated, and the Contractor will be liable to the Government for any excess costs for those supplies 
or services. However, the Contractor shall continue the work not terminated.

(c)Except for defaults of subcontractors at any tier, the Contractor shall not be liable for any excess 
costs if the failure to perform the contract arises from causes beyond the control and without the fault or 
negligence of the Contractor. Examples of such causes include (1) acts of God or of the public enemy, 
(2) acts of the Government in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) 
epidemics, (6) quarantine restrictions (7) strikes, (8) freight embargoes, and (9) unusually severe 
weather. In each instance the failure to perform must be beyond the control and without the fault or 
negligence of the Contractor.

(d)If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is beyond the control of both the Contractor and subcontractor, and without the fault or 
negligence of either, the Contractor shall not be liable for any excess costs for failure to perform, unless 
the subcontracted supplies or services were obtainable from other sources in sufficient time for the 
Contractor to meet the required delivery schedule.

(e)If this contract is terminated for default, the Government may require the Contractor to transfer title 
and deliver to the Government, as directed by the Contracting Officer, any (1) completed supplies, and 
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(2) partially completed supplies and materials, parts, tools, dies, jigs, fixtures, plans, drawings, 
information, and contract rights (collectively referred to as manufacturing materials in this clause) that 
the Contractor has specifically produced or acquired for the terminated portion of this contract. Upon 
direction of the Contracting Officer, the Contractor shall also protect and preserve property in its 
possession in which the Government has an interest.

(f)The Government shall pay contract price for completed supplies delivered and accepted. The 
Contractor and Contracting Officer shall agree on the amount of payment for manufacturing materials 
delivered and accepted and for the protection and preservation of the property. Failure to agree will be 
a dispute under the Disputes clause. The Government may withhold from these amounts any sum the 
Contracting Officer determines to be necessary to protect the Government against loss because of 
outstanding liens or claims of former lien holders.

(g)If, after termination, it is determined that the Contractor was not in default, or that the default was 
excusable, the rights and obligations of the parties shall be the same as if the termination had been 
issued for the convenience of the Government.

(h)The rights and remedies of the Government in this clause are in addition to any other rights and 
remedies provided by law or under this contract.

 (End of clause)

 Alternate I (APR 1984). If the contract is for transportation or transportation-related services, delete 
paragraph (f) of the basic clause, redesignate the remaining paragraphs accordingly, and substitute the 
following paragraphs (a) and (e) for paragraphs (a) and (e) of the basic clause:

(a)

(1)The Government may, subject to paragraphs (c) and (d) below, by written notice of default to 
the Contractor, terminate this contract in whole or in part if the Contractor fails to --

(i)Pick up the commodities or to perform the services, including delivery services, within the 
time specified in this contract or any extension;

(ii)Make progress, so as to endanger performance of this contract (but see subparagraph 
(a)(2) below); or

(iii)Perform any of the other provisions of this contract (but see subparagraph (a)(2) 
below).

(2)The Government's right to terminate this contract under subdivisions (1)(ii) and (1)(iii) above, 
may be exercised if the Contractor does not cure such failure within 10 days (or more if 
authorized in writing by the Contracting Officer) after receipt of the notice from the Contracting 
Officer specifying the failure.

(e)If this contract is terminated while the Contractor has possession of Government goods, the 
Contractor shall, upon direction of the Contracting Officer, protect and preserve the goods until 
surrendered to the Government or its agent. The Contractor and Contracting Officer shall agree on 
payment for the preservation and protection of goods. Failure to agree on an amount will be a 
dispute under the Disputes clause.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History
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[48 FR 42478, Sept. 19, 1983; 60 FR 34762, July 3, 1995, as confirmed at 61 FR 39189, 39190, July 26, 1996; 60 
FR 48218, Sept. 18, 1995]
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48 CFR 52.249-9

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.249-9 Default (Fixed-Price Research and Development).

As prescribed in 49.504(b), insert the following clause:

 DEFAULT (FIXED-PRICE RESEARCH AND DEVELOPMENT) (APR 1984)

(a)

(1)The Government may, subject to paragraphs (c) and (d) below, by written Notice of Default to 
the Contractor, terminate this contract in whole or in part if the Contractor fails to --

(i)Perform the work under the contract within the time specified in this contract or any 
extension;

(ii)Prosecute the work so as to endanger performance of this contract (but see subparagraph 
(a)(2) below); or

(iii)Perform any of the other provisions of this contract (but see subparagraph (a)(2) below).

(2)The Government's right to terminate this contract under subdivisions (1)(ii) and (1)(iii) of this 
paragraph may be exercised if the Contractor does not cure such failure within 10 days (or more, if 
authorized in writing by the Contracting Officer) after receipt of the notice from the Contracting 
Officer specifying the failure.

(b)If the Government terminates this contract in whole or in part, it may acquire, under the terms and in 
the manner the Contracting Officer considers appropriate, work similar to the work terminated, and the 
Contractor will be liable to the Government for any excess costs for the similar work. However, the 
Contractor shall continue the work not terminated.

(c)Except for defaults of subcontractors at any tier, the Contractor shall not be liable for any excess 
costs if the failure to perform the contract arises from causes beyond the control and without the fault or 
negliqence of the Contractor. Examples of such causes include (1) acts of God or of the public enemy, 
(2) acts of the Government in either its sovereign or contractual capacity, (3) fires, (4) floods, (5) 
epidemics, (6) quarantine restrictions, (7) strikes, (8) freight embargoes, and (9) unusually severe 
weather. In each instance the failure to perform must be beyond the control and without the fault or 
negligence of the Contractor.

(d)If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is beyond the control of both the Contractor and subcontractor, and without the fault or 
negligence of either, the Contractor shall not be liable for any excess costs for failure to perform, unless 
the subcontracted supplies or services were obtainable from other sources in sufficient time for the 
Contractor to meet the required delivery schedule or other performance requirements.

(e)If this contract is terminated for default, the Government may require the Contractor to transfer title 
and deliver to the Government, as directed by the Contracting Officer, any (1) completed or partially 
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completed work not previously delivered to, and accepted by, the Government and (2) other property, 
including contract rights, specifically produced or acquired for the terminated portion of this contract. 
Upon direction of the Contracting Officer, the Contractor shall also protect and preserve property in its 
possession in which the Government has an interest.

(f)The Government shall pay the contract price, if separately stated, for completed work it has accepted 
and the amount agreed upon by the Contractor and the Contracting Officer for (1) completed work for 
which no separate price is stated, (2) partially completed work, (3) other property described above that 
it accepts, and (4) the protection and preservation of the property. Failure to agree will be a dispute 
under the Disputes clause. The Government may withhold from these amounts any sum the 
Contracting Officer determines to be necessary to protect the Government against loss from 
outstanding liens or claims of former lien holders.

(g)If, after termination, it is determined that the Contractor was not in default, or that the default was 
excusable, the rights and obligations of the parties shall be the same as if the termination had been 
issued for the convenience of the Government.

(h)The rights and remedies of the Government in this clause are in addition to any other rights and 
remedies provided by law or under this contract.

(End of clause)

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 34762, July 3, 1995, as confirmed at 61 FR 39189, 39190, July 26, 1996]
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48 CFR 52.249-10

This document is current through the June 3, 2019 issue of the Federal Register. Title 3 is current through May 2, 
2019.

 Code of Federal Regulations  >  TITLE 48 -- FEDERAL ACQUISITION REGULATIONS SYSTEM  >  
CHAPTER 1 -- FEDERAL ACQUISITION REGULATION  >  SUBCHAPTER H -- CLAUSES AND 
FORMS  >  PART 52 -- SOLICITATION PROVISIONS AND CONTRACT CLAUSES  >  SUBPART 52.2 
-- TEXTS OF PROVISIONS AND CLAUSES

52.249-10 Default (Fixed-Price Construction).

As prescribed in 49.504(c)(1), insert the following clause:

 DEFAULT (FIXED-PRICE CONSTRUCTION) (APR 1984)

(a)If the Contractor refuses or fails to prosecute the work or any separable part, with the diligence that 
will insure its completion within the time specified in this contract including any extension, or fails to 
complete the work within this time, the Government may, by written notice to the Contractor, terminate 
the right to proceed with the work (or the separable part of the work) that has been delayed. In this 
event, the Government may take over the work and complete it by contract or otherwise, and may take 
possession of and use any materials, appliances, and plant on the work site necessary for completing 
the work. The Contractor and its sureties shall be liable for any damage to the Government resulting 
from the Contractor's refusal or failure to complete the work within the specified time, whether or not the 
Contractor's right to proceed with the work is terminated. This liability includes any increased costs 
incurred by the Government in completing the work.

(b)The Contractor's right to proceed shall not be terminated nor the Contractor charged with damages 
under this clause, if --

(1)The delay in completing the work arises from unforeseeable causes beyond the control and 
without the fault or negligence of the Contractor. Examples of such causes include (i) acts of God 
or of the public enemy, (ii) acts of the Government in either its sovereign or contractual capacity, 
(iii) acts of another Contractor in the performance of a contract with the Government, (iv) fires, (v) 
floods, (vi) epidemics, (vii) quarantine restrictions, (viii) strikes, (ix) freight embargoes, (x) unusually 
severe weather, or (xi) delays of subcontractors or suppliers at any tier arising from unforeseeable 
causes beyond the control and without the fault or negligence of both the Contractor and the 
subcontractors or suppliers; and

(2)The Contractor, within 10 days from the beginning of any delay (unless extended by the 
Contracting Officer), notifies the Contracting Officer in writing of the causes of delay. The 
Contracting Officer shall ascertain the facts and the extent of delay. If, in the judgment of the 
Contracting Officer, the findings of fact warrant such action, the time for completing the work shall 
be extended. The findings of the Contracting Officer shall be final and conclusive on the parties, but 
subject to appeal under the Disputes clause.

(c)If, after termination of the Contractor's right to proceed, it is determined that the Contractor was not 
in default, or that the delay was excusable, the rights and obligations of the parties will be the same as 
if the termination had been issued for the convenience of the Government.

(d)The rights and remedies of the Government in this clause are in addition to any other rights and 
remedies provided by law or under this contract.

 (End of clause)
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 Alternate I (APR 1984). If the contract is for dismantling, demolition, or removal of improvements, 
substitute the following paragraph (a) for paragraph (a) of the basic clause:

(a)

(1)If the Contractor refuses or fails to prosecute the work, or any separable part, with the 
diligence that will insure its completion within the time specified in this contract, including any 
extension, or fails to complete the work within this time, the Government may, by written notice 
to the Contractor, terminate the right to proceed with the work or the part of the work that has 
been delayed. In this event, the Government may take over the work and complete it by 
contract or otherwise, and may take possession of and use any materials, appliances, and 
plant on the work site necessary for completing the work.

(2)If title to property is vested in the Contractor under this contract, it shall revest in the 
Government regardless of any other clause of this contract, except for property that the 
Contractor has disposed of by bona fide sale or removed from the site.

(3)The Contractor and its sureties shall be liable for any damage to the Government resulting 
from the Contractor's refusal or failure to complete the work within the specified time, whether 
or not the Contractor's right to proceed with the work is terminated. This liability includes any 
increased costs incurred by the Government in completing the work.

 Alternate II (APR 1984). If the contract is to be awarded during a period of national emergency, 
subparagraph (b)(1) below may be substituted for subparagraph (b)(1) of the basic clause:

(1)The delay in completing the work arises from causes other than normal weather beyond 
the control and without the fault or negligence of the Contractor. Examples of such causes 
include (i) acts of God or of the public enemy, (ii) acts of the Government in either its 
sovereign or contractual capacity, (iii) acts of another Contractor in the performance of a 
contract with the Government, (iv) fires, (v) floods, (vi) epidemics, (vii) quarantine 
restrictions, (viii) strikes, (ix) freight embargoes, (x) unusually severe weather, or (xi) delays 
of subcontractors or suppliers at any tier arising from causes other than normal weather 
beyond the control and without the fault or negligence of both the Contractor and the 
subcontractors or suppliers; and

 Alternate III (APR 1984). If the contract is for dismantling, demolition, or removal of 
improvements and is to be awarded during a period of national emergency, substitute the 
following paragraph (a) for paragraph (a) of the basic clause. The following subparagraph 
(b)(1) may be substituted for subparagraph (b)(1) of the basic clause:

(a)

(1)If the Contractor refuses or fails to prosecute the work, or any separable part, with the 
diligence that will insure its completion within the time specified in this contract, including 
any extension, or fails to complete the work within this time, the Government may, by 
written notice to the Contractor, terminate the right to proceed with the work or the part of 
the work that has been delayed. In this event, the Government may take over the work and 
complete it by contract or otherwise, and may take possession of and use any materials, 
appliances, and plant on the work site necessary for completing the work.

(2)If title to property is vested in the Contractor under this contract, it shall revest in the 
Government regardless of any other clause of this contract, except for property that the 
Contractor has disposed of by bona fide sale or removed from the site.

(3)The Contractor and its sureties shall be liable for any damage to the Government 
resulting from the Contractor's refusal or failure to complete the work within the specified 
time, whether or not the Contractor's right to proceed with the work is terminated. This 
liability includes any increased costs incurred by the Government in completing the work.
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(b)The Contractor's right to proceed shall not be terminated nor the Contractor charged with 
damages under this this clause, if --

(1)The delay in completing the work arises from causes other than normal weather beyond the 
control and without the fault or negligence of the Contractor. Examples of such causes include 
(i) acts of God or of the public enemy, (ii) acts of the Government in either its sovereign or 
contractual capacity, (iii) acts of another Contractor in the performance of a contract with the 
Government, (iv) fires, (v) floods, (vi) epidemics, (vii) quarantine restrictions, (viii) strikes, (ix) 
freight embargoes, (x) unusually severe weather, or (xi) delays of subcontractors or suppliers at 
any tier arising from causes other than normal weather beyond the control and without the fault 
or negligence of both the Contractor and the subcontractors or suppliers; and

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART: 

40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 51 U.S.C. 20113.

History

[48 FR 42478, Sept. 19, 1983; 60 FR 34762, July 3, 1995, as confirmed at 61 FR 39189, 39190, July 26, 1996; 60 
FR 48218, Sept. 18, 1995]
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Case Summary

Overview
HOLDINGS: [1]-In a contractor's appeal of a judgment 
against it in its suit against the federal government 
asserting breach of the implied covenant of good faith 
and fair dealing, the court vacated the decision that the 
contractor failed to establish liability; [2]-The court held 
that the lower court misread case law precedent in 
articulating what the contractor needed to show in order 

to prove that the government breached the duty of good 
faith and fair dealing; [3]-The court held that the trial 
court also misinterpreted certain contractual provisions 
related to the contractor's claim; [4]-The court also 
vacated the accompanying damages award because it 
could change after reevaluation of the contractor's 
claims, both for the good faith and fair dealing claim and 
for the government's liquidated-damages counterclaim.

Outcome
Judgment vacated; case remanded.
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Business & Corporate 
Compliance > ... > Breach > Breach of Contract 
Actions > Elements of Contract Claims

Contracts Law > Contract Interpretation > Good 
Faith & Fair Dealing

Public Contracts Law > Contract 
Provisions > General Overview

HN1[ ]  Elements of Contract Claims

Every contract imposes upon each party a duty of good 
faith and fair dealing in its performance and 
enforcement. Failure to fulfill that duty constitutes a 
breach of contract, as does failure to fulfill a duty 
imposed by a promise stated in the agreement. The 
United States Court of Appeals for the Federal Circuit 
has long applied those principles to contracts with the 
federal government.
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Compliance > ... > Breach > Breach of Contract 
Actions > Elements of Contract Claims

Contracts Law > Contract Interpretation > Good 
Faith & Fair Dealing

HN2[ ]  Elements of Contract Claims

Identifying some acts as breaches of the duty, like 
subterfuges and evasions, may require little reference to 
the particular contract. In general, though, what that 
duty entails depends in part on what that contract 
promises or disclaims. That is evident from repeated 
formulations that capture the duty's focus on faithfulness 
to an agreed common purpose and consistency with the 
justified expectations of the other party, which obviously 
depend on the contract's allocation of benefits and risks. 
The covenant of good faith and fair dealing imposes 
obligations on both contracting parties that include the 
duty not to interfere with the other party's performance 
and not to act so as to destroy the reasonable 
expectations of the other party regarding the fruits of the 
contract. Both the duty not to hinder and the duty to 
cooperate are aspects of the implied duty. What is 
promised or disclaimed in a contract helps define what 
constitutes lack of diligence and interference with or 
failure to cooperate in the other party's performance. In 
short, while the implied duty exists because it is rarely 
possible to anticipate in contract language every 
possible action or omission by a party that undermines 
the bargain, the nature of that bargain is central to 
keeping the duty focused on honoring the reasonable 
expectations created by the autonomous expressions of 
the contracting parties.

Contracts Law > Contract Interpretation > Good 
Faith & Fair Dealing

HN3[ ]  Good Faith & Fair Dealing

The implied duty of good faith and fair dealing cannot 
expand a party's contractual duties beyond those in the 
express contract or create duties inconsistent with the 
contract's provisions. Although in one sense any implied 
duty expands the express duties, a court's formulation 
means simply that an act will not be found to violate the 
duty, which is implicit in the contract, if such a finding 
would be at odds with the terms of the original bargain, 
whether by altering the contract's discernible allocation 
of risks and benefits or by conflicting with a contract 
provision. The implied duty of good faith and fair dealing 
is limited by the original bargain: it prevents a party's 

acts or omissions that, though not proscribed by the 
contract expressly, are inconsistent with the contract's 
purpose and deprive the other party of the contemplated 
value.

Business & Corporate 
Compliance > ... > Breach > Breach of Contract 
Actions > Elements of Contract Claims

Contracts Law > Contract Interpretation > Good 
Faith & Fair Dealing

HN4[ ]  Elements of Contract Claims

The implied duty of good faith and fair dealing depends 
on the parties' bargain in the particular contract at issue. 
A breach of the implied duty of good faith and fair 
dealing does not require a violation of an express 
provision in the contract.

Business & Corporate 
Compliance > ... > Breach > Breach of Contract 
Actions > Elements of Contract Claims

Contracts Law > Contract Interpretation > Good 
Faith & Fair Dealing

HN5[ ]  Elements of Contract Claims

Any breach of the duty of good faith and fair dealing has 
to be connected, though it is not limited, to the bargain 
struck in the contract. Proper application of the implied-
duty standard thus depends on a correct understanding 
of the contract.

Public Contracts Law > Contract Provisions > Site 
Condition Clauses

HN6[ ]  Site Condition Clauses

See 48 C.F.R. § 52.236-2.

Public Contracts Law > Contract Provisions > Site 
Condition Clauses

HN7[ ]  Site Condition Clauses

48 C.F.R. § 52.236-2 exists precisely in order to take at 
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least some of the gamble on subsurface conditions out 
of bidding: instead of requiring high prices that must 
insure against the risks inherent in unavoidably limited 
pre-bid knowledge, the provision allows the parties to 
deal with actual subsurface conditions once, when work 
begins, more accurate information about them can 
reasonably be uncovered. For that reason, even 
requirements for pre-bid inspection by the contractor 
have been interpreted cautiously regarding conditions 
that are hard to identify accurately before work begins, 
so that the duty to make an inspection of the site does 
not negate the changed conditions clause by putting the 
contractor at peril to discover hidden subsurface 
conditions or those beyond the limits of an inspection 
appropriate to the time available.

Contracts Law > Contract Interpretation > Intent

Evidence > Admissibility > Conduct 
Evidence > Prior Acts, Crimes & Wrongs

HN8[ ]  Intent

The action of the parties before a controversy arises is 
highly relevant in determining what the parties intended.
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Opinion by: TARANTO

Opinion

 [*987]  TARANTO, Circuit Judge.

We consider the scope of the duty of good faith and fair 
dealing under a contract between the federal 
government and a private company engaged to design 
and to build housing for the military. We hold that the 
Court of Federal Claims misread our precedent in 
articulating what the contractor, Metcalf Construction 
Company, needed to show in order to prove that the 
government breached that duty. We also hold that the 
trial court misinterpreted certain contractual provisions 
related to Metcalf's good-faith-and-fair-dealing claim. 
We therefore vacate the trial court's decision that 
Metcalf failed to establish liability, vacate the 
accompanying damages award, and remand for further 
proceedings using the correct standard.

BACKGROUND

A

In 2002, the United States Navy awarded Metcalf a 
contract to design and to build housing units at Marine 
Corps Base Hawaii, which is located on Kaneohe Bay 
on the northeastern side of the island of Oahu. Under 
the original contract, Metcalf had to build 188 units by 
March 2005, and the government promised to pay 
Metcalf $42,971,000. The parties modified  [**3] the 
contract numerous times. Eventually, the contract 
required Metcalf to build 212 units by October 17, 2006, 
for a price of just under $50 million.

On December 31, 2002, the Navy told Metcalf to 
proceed with performance, but problems arose almost 
immediately. One involved the soil at the site of 
construction. "Expansive soil" swells when wet, which 
can lead to cracks in concrete foundations and other 
damage. Because the character of the soil could 
significantly affect the cost of construction, it was a topic 
of attention in the process preceding the signing of the 
contract. Before the Navy issued its initial request for 
proposals—the request to which Metcalf responded, 
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leading to the contract—a government-commissioned 
report found that the soil at the site had a "slight 
expansion potential." In outlining construction 
requirements, the request for proposals cited that report 
as relevant to certain features of the project, such as 
concrete foundations.

 [*988]  The government made clear that its pre-request 
soil report was not to be the last word on soil conditions 
for purposes of the project. A revised request for 
proposals stated that the requirements in the "soil 
reconnaissance report" were  [**4] "for preliminary 
information only." The resulting contract required that 
the contractor conduct its own independent soil 
investigation, and it incorporated Federal Acquisition 
Regulation (FAR) 52.236-2, 48 C.F.R. § 52.236-2, which 
concerns site conditions that differ materially from those 
disclosed in the contract. Even before potential bidders 
had submitted proposals in response to the request, the 
government had clarified, in a publication written in 
question-and-answer form, that the contract would be 
amended if the contractor's post-award independent 
investigation turned up soil conditions significantly 
different from those described in the government's 
report:

Q15: . . . This requires an independent investigation 
after award. . . . Should we infer from this that any 
unforeseen soil conditions or variances from the 
Government's soils report will be dealt with by 
change order?
Answer: Yes, if there's a major disparity from the 
Government's soil reconnaissance report.

At the end of January 2003, after the contract took 
effect, Metcalf hired Geolabs, Inc., to investigate the 
soil. Five months later, Geolabs reported that the soil's 
swelling potential was "moderate to high," not "slight" 
 [**5] (as the pre-bid government study had said), and 
recommended a course of action to account for the 
newly uncovered condition. Within days, Metcalf notified 
the Navy. Discussions ensued, delaying construction for 
roughly a year. In those discussions, Metcalf insisted on 
following Geolabs's recommendations, while the Navy 
generally insisted on following construction 
requirements set out in the original contract. By mid-
2004, Metcalf decided that the cost of waiting for the 
Navy to approve the Geolabs-recommended design 
changes had become too high, and it began to 
implement those changes by over-excavating the soil 
and replacing it with non-expansive fill, despite 
awareness of the risk of proceeding without a contract 
modification.

In August 2004, the Navy came to rest on how it would 
treat Metcalf's claim regarding the soil's swelling 
potential. The Navy denied that there was any material 
difference between the pre-bid and post-award soil 
assessments and thus concluded that no additional 
compensation was warranted. But the Navy also 
approved contract modifications that (1) paid Metcalf 
about $14,000 for additional soil tests and (2) authorized 
Metcalf to build two prototype units in accordance 
 [**6] with Geolabs's recommendations, at an increased 
cost of $56,640 over an additional five days.

By that time, Metcalf was about 200 days "behind 
schedule." In an effort to get back on track, and in light 
of the Navy's decision, Metcalf decided to start 
addressing the expansive-soil issue through the use of 
"post-tension" concrete, which was more expensive 
than ordinary concrete but would avoid the additional 
time and cost of continuing to over-excavate the soil and 
import non-expansive fill. The trial court here noted that 
the Navy amended the contract to approve the use of 
post-tension concrete slabs (later concluding that 
Metcalf was not entitled to recover increased costs 
associated with that design change). All told, Metcalf 
claims that the expansive-soil problems cost more than 
$4.8 million, mostly for over-excavating the soil under 
certain units and using post-tension concrete slabs.

 [*989]  Delays in construction also resulted from the 
presence in the soil of more of a chemical 
contaminant—chlordane—than had been expected. In 
the request for proposals, the government had 
represented: "Chlordane is present in the soils around 
the building foundation. Remediation actions are not 
required  [**7] since the levels are acceptable." The 
government made the same representation in its pre-
proposal question-and-answer clarification:

Q34: Does the Navy have any requirements for 
removal of the Chlordane contaminated soil, shown 
on the environmental survey? For example, if 
homes are built over the contaminated area or will 
the Navy require removal of the Chlordane?

Answer: No remediation action of the Chlordane 
contaminated soil is required . . . .

In August 2003, after the contract took effect, the Navy 
issued instructions to Metcalf about testing the soil for 
chlordane and disposing of any contaminated soil.

By 2005, excavated soil was accumulating on the site, 
and Metcalf needed a place to store it. (The request for 
proposals had said that the contractor would have 
access to a landfill, but the landfill had closed.) Before 
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moving the soil, Metcalf had to test it for chlordane. 
Metcalf found higher levels than the pre-bid 
representation by the government, and it notified the 
Navy. The parties discussed the matter, with each other 
and with State authorities. The Navy ultimately decided 
that, although the amount of chlordane found was 
higher than detected before the contract, the level 
 [**8] that was acceptable was also higher than 
previously stated. With the exception of one "hot spot," 
the Navy deemed the site to be safe. The Navy afforded 
Metcalf a 286-day extension for completing the building 
project and reimbursed Metcalf $1,493,103 for costs 
associated with chlordane remediation, but Metcalf 
sought an additional $500,000.

There were other disputes and interruptions along the 
way to Metcalf's ultimate completion of the project. 
Metcalf alleges, for example, that the Navy imposed 
requirements not found in the written contract and that 
an uncooperative inspector hindered the project. The 
Navy accepted the last three buildings on March 2, 
2007, a few months after the October 17, 2006 deadline 
(which was the result of certain extensions). Metcalf 
alleges that its final cost of construction was roughly $76 
million. The government paid Metcalf less than $50 
million.

B

On March 30, 2007, Metcalf filed a claim for damages 
with the Navy's contracting officer. What is relevant here 
is that Metcalf argued that the Navy had materially 
breached the contract and—what is before us—the 
implied duty of good faith and fair dealing under the 
contract. The contracting officer denied the  [**9] claim.

Metcalf brought suit in the Court of Federal Claims 
under the Contract Disputes Act, 41 U.S.C. § 609 
(2006) (later recodified at 41 U.S.C. § 7104, see Public 
Contracts Act of Jan. 4, 2011, Pub. L. No. 111-350, 124 
Stat. 3677). The government counterclaimed under a 
liquidated-damages provision of the contract, seeking a 
specified amount for each day past October 17, 2006, 
that Metcalf had not completed the job. In early 2010, 
the case went to trial in two phases.

The court issued a decision on liability in December 
2011. Metcalf Constr. Co. v. United States, 102 Fed. Cl. 
334 (2011). After analyzing each of Metcalf's particular 
complaints, the court concluded that Metcalf had "failed 
to establish liability under all claims alleged," id. at 370, 
with two  [*990]  exceptions. First, the court held that the 
Navy had violated FAR 52.236-2(b) by failing to 
investigate the expansiveness of the soil in a timely 

manner. Id. at 354, 370-71. Second, the court held that 
the Navy had not issued a proper notice to proceed at 
the beginning of the project until months later than 
contractually required. Id. at 369-70. The court 
ultimately determined that this delay was a breach that 
rendered Metcalf unable  [**10] to work for that period, 
to its detriment. Id.; Metcalf Constr. Co. v. United States, 
107 Fed. Cl. 786, 788 & n.2 (2012).

In its 2012 opinion on damages and the government's 
liquidated-damages counterclaim, the court decided that 
liquidated damages against Metcalf were proper 
because the parties had agreed to a completion date 
(October 17, 2006) and Metcalf missed it. The court 
rejected Metcalf's argument that the two delay-causing 
breaches by the government nullified any liquidated 
damages based on late delivery. Id. at 789. As for the 
two government breaches, the court held first that 
Metcalf was not entitled to damages for the expansive-
soil-related breach because only "post-January 2006 
delays, primarily occasioned by the chlordane 
remediation, were responsible for Metcalf not 
completing the project on time"; the court had rejected 
liability for chlordane problems; and (an apparent 
implicit premise) the only damages sought were tied to 
delay of completion past the due date. Id. at 794-95. 
The court found, however, that Metcalf was entitled to 
$272,191.59 in damages on the notice-to-proceed 
breach ($2,700 per day in "general condition costs" for 
99 days, plus a "1.83% general overhead  [**11] rate"). 
Id. at 795 & n.15. On December 28, 2012, the court 
entered final judgment for the government in the amount 
of $2,401,315.41 ($2,637,507 in liquidated damages 
minus $272,191.59), plus interest.

Metcalf appeals. We have jurisdiction under 28 U.S.C. § 
1295(a)(3).

DISCUSSION

Two claims are at issue: Metcalf's claim for breach of 
the implied duty of good faith and fair dealing, and the 
government's counterclaim for liquidated damages. See 
Oral Arg. at 15:20-20:45 ("Q [to Metcalf's counsel]: You 
have only one count of the complaint surviving, and 
that's based on the duty of good faith and fair dealing? 
A: That's correct."). Metcalf takes issue with the trial 
court's decisions on both. With respect to its own claim, 
Metcalf contends that the court (A) applied the wrong 
legal standard and (B) misinterpreted certain contract 
provisions underlying the claim. We agree, and we 
therefore vacate the judgment on Metcalf's claim and 
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remand. Because the reconsideration of liability for 
government breach may affect any entitlement the 
government has to liquidated damages, we vacate the 
judgment on the government's counterclaim and remand 
on that matter as well.

A

1

HN1[ ] "Every contract imposes upon each 
 [**12] party a duty of good faith and fair dealing in its 
performance and enforcement." Restatement (Second) 
of Contracts § 205 (1981) ("Restatement"), quoted in 
Alabama v. North Carolina, 560 U.S. 330, 130 S. Ct. 
2295, 2312, 176 L. Ed. 2d 1070 (2010). Failure to fulfill 
that duty constitutes a breach of contract, as does 
failure to fulfill a duty "imposed by a promise stated in 
the agreement." Restatement § 235. We have long 
applied those principles to contracts with the federal 
government. E.g., Precision Pine & Timber, Inc. v. 
United States, 596 F.3d 817, 828 (Fed. Cir. 2010); 
Malone v. United States, 849 F.2d 1441, 1445-46 (Fed. 
Cir. 1988).

 [*991]  HN2[ ] Identifying some acts as breaches of 
the duty, like "[s]ubterfuges and evasions," id. at 1445, 
may require little reference to the particular contract. In 
general, though, "what that duty entails depends in part 
on what that contract promises (or disclaims)." Precision 
Pine, 596 F.3d at 830. That is evident from repeated 
formulations that capture the duty's focus on 
"faithfulness to an agreed common purpose and 
consistency with the justified expectations of the other 
party" (Restatement § 205 cmt. a), which obviously 
depend on the contract's allocation of benefits and risks. 
"The covenant  [**13] of good faith and fair dealing . . . 
imposes obligations on both contracting parties that 
include the duty not to interfere with the other party's 
performance and not to act so as to destroy the 
reasonable expectations of the other party regarding the 
fruits of the contract." Centex Corp. v. United States, 
395 F.3d 1283, 1304 (Fed. Cir. 2005) (emphases 
added). "Both the duty not to hinder and the duty to 
cooperate are aspects of the implied duty of good faith 
and fair dealing." Precision Pine, 596 F.3d at 820 n.1. 
What is promised or disclaimed in a contract helps 
define what constitutes "lack of diligence and 
interference with or failure to cooperate in the other 
party's performance." Malone, 849 F.2d at 1445. In 
short, while the implied duty exists because it is rarely 
possible to anticipate in contract language every 
possible action or omission by a party that undermines 
the bargain, the nature of that bargain is central to 

keeping the duty focused on "honoring the reasonable 
expectations created by the autonomous expressions of 
the contracting parties." Tymshare, Inc. v. Covell, 727 
F.2d 1145, 1152, 234 U.S. App. D.C. 46 (D.C. Cir. 
1984) (per Scalia, J.).

We have expressed this principle when we have 
 [**14] said that HN3[ ] the "implied duty of good faith 
and fair dealing cannot expand a party's contractual 
duties beyond those in the express contract or create 
duties inconsistent with the contract's provisions." E.g., 
Precision Pine, 596 F.3d at 831. Although in one sense 
any "implied" duty "expands" the "express" duties, our 
formulation means simply that an act will not be found to 
violate the duty (which is implicit in the contract) if such 
a finding would be at odds with the terms of the original 
bargain, whether by altering the contract's discernible 
allocation of risks and benefits or by conflicting with a 
contract provision. The implied duty of good faith and 
fair dealing is limited by the original bargain: it prevents 
a party's acts or omissions that, though not proscribed 
by the contract expressly, are inconsistent with the 
contract's purpose and deprive the other party of the 
contemplated value. See First Nationwide Bank v. 
United States, 431 F.3d 1342, 1350 (Fed. Cir. 2005) 
(duty was breached by legislation that "changed the 
balance of contract consideration").

We applied these principles in Precision Pine, which 
involved logging contracts that expressly allowed the 
government to suspend  [**15] the private contractor's 
timber-harvesting operations in order to "'comply with a 
court order.'" 596 F.3d at 828. Faced with an injunction 
prohibiting logging, the government suspended the 
contracts, as the contracts allowed, and we declined to 
find a breach of the duty of good faith and fair dealing in 
alleged unreasonable delay in the government's 
carrying out of actions ordered by the court before 
harvesting might resume. Id. at 828-31. We held that 
there was no breach because of two grounds combined: 
the challenged delays "were (1) not 'specifically 
targeted[' at the contracts,] and (2) did not reappropriate 
any 'benefit' guaranteed by the contracts, since the 
contracts contained  [*992]  no guarantee that . . . 
performance would proceed uninterrupted." Id. at 829.

On the central point about the underlying contract 
bargain, Precision Pine emphasized that "the contracts 
expressly qualified" the benefit of timber harvesting that 
Precision Pines alleged the government's actions had 
impaired. Id. More specifically, as we later explained, 
the particular "court order" clause of the contract at 
issue in Precision Pine, in expressly authorizing 
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suspension of harvesting to comply with a court order, 
 [**16] made clear that the contract bargain did not 
include limits on the timing of the government's 
compliance with an obligation imposed by the court. 
Scott Timber Co. v. United States, 692 F.3d 1365, 1375 
(Fed. Cir. 2012) ("Significantly, here, as in Precision 
Pine, the obligation to comply with the injunction is not 
owed to the timber company but to the court that issued 
the injunction and the party that sought the injunction. 
There is no basis for redefining the concept of good faith 
and fair dealing to include a requirement of diligence in 
complying with obligations imposed by another tribunal 
in a separate case."). As a result, an essential basis of 
Precision Pine was that the challenged conduct was not 
contrary to the contract bargain. Precision Pine, 596 
F.3d at 830 (stressing that the challenged delay 
involved obligations under the injunction, not under the 
contract).1

Our recent decision in Bell/Heery v. United States, 739 
F.3d 1324, 2014 WL 43892 (Fed. Cir. 2014), likewise 
reflects the need to take account of the particular 
contract at issue in considering a claim of breach of the 
good-faith-and-fair-dealing duty implicit in that contract. 
Bell/Heery's complaint "focuse[d] on the frustrating 
conduct of . . . an independent state agency," alleging in 
particular that the state agency had unreasonably 
administered state permits after Bell/Heery had based 
its bid for a federal-government project on a belief that 
the agency would act more favorably. 739 F.3d 1324, 
[WL] at *10. We concluded that the contract itself 
allocated to Bell/Heery the risks attending the securing 
of the required state permits, and we saw no basis for 
finding that the federal government had affirmatively 
interfered with Bell/Heery's dealings with the state 
agency or "reappropriated benefits promised to 
[Bell/Heery] under the contract." 739 F.3d 1324, [WL] at 
*9-10. On those bases, we rejected a good-faith-and-
fair-dealing  [**18] claim that sought to shift the 
responsibility for a state agency's alleged 
unreasonableness onto the federal government.

2

1 In Scott Timber, the court underscored the centrality of 
understanding the allocation of benefits and risks by the 
specific contract provisions at issue when it contrasted the 
specific "court order" contract provision at issue there and in 
Precision Pine with the distinct contract provision under which 
the government  [**17] had acted in an earlier case involving 
the Scott Timber Company. See Scott Timber, 692 F.3d at 
1375 & n.4, describing Scott Timber Co. v. United States, 333 
F.3d 1358 (Fed. Cir. 2003).

The trial court's decision in this case rests on an unduly 
narrow view of the duty of good faith and fair dealing. 
Relying almost entirely on Precision Pine, it held that "a 
breach of the duty of good faith and fair dealing claim 
against the Government can only be established by a 
showing that it 'specifically designed to reappropriate 
the benefits [that] the other party expected to obtain 
from the transaction, thereby abrogating the 
government's obligations under the contract.'" Metcalf, 
102 Fed. Cl. at 346 (emphasis added; bracketed word 
added by trial court). Underscoring its narrow view, the 
court added that "incompetence and/or the failure to 
cooperate or accommodate a contractor's  [*993]  
request do not trigger the duty of good faith and fair 
dealing, unless the Government 'specifically targeted' 
action to obtain the 'benefit of the contract' or where 
Government actions were 'undertaken for the purpose of 
delaying or hampering performance of the contract.'" Id. 
(alterations omitted). The court invoked those principles 
when deciding Metcalf's specific claims for breach. 
 [**19] E.g., id. at 363-64.

The trial court misread Precision Pine, which does not 
impose a specific-targeting requirement applicable 
across the board or in this case. The cited portion of 
Precision Pine does not purport to define the scope of 
good-faith-and-fair-dealing claims for all cases, let alone 
alter earlier standards. The passage cited by the trial 
court, after saying as a descriptive matter that cases of 
breach "typically involve some variation on the old bait-
and-switch," Precision Pine, 596 F.3d at 829, says that 
the government "may be liable"—not that it is liable 
only—when a subsequent government action is 
"specifically designed to reappropriate the benefits the 
other party expected to obtain from the transaction." Id. 
(emphasis added). Precision Pine then states its holding 
as rejecting breach for two reasons combined: the 
challenged government actions "were (1) not 
'specifically targeted[' at the contracts,] and (2) did not 
reappropriate any 'benefit' guaranteed by the contracts." 
Id.

As that statement indicates, the court in Precision Pine 
did not hold that the absence of specific targeting, by 
itself, would defeat a claim of breach of the implied 
duty—i.e., that proof of specific  [**20] targeting was a 
requirement for a showing of breach. When the court 
said that specific targeting would have been required for 
breach of the duty in that case, id. at 830, it did so in a 
context in which the more general bargain-impairment 
grounds for breach of the duty were unavailable, 
because the suspension-by-court-order provision 
expressly authorized the suspension, without limitation 
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on the time of compliance with the order. That is enough 
to make clear that specific targeting is not a general 
requirement. In addition, the challenged government 
conduct in Precision Pine occurred in implementing a 
separate government authority and duty independent of 
the contract, namely, enforcement of and compliance 
with the injunction. In that context—as in the legislative 
context from which Precision Pine borrowed its 
reference to specific targeting, 596 F.3d at 830 (citing 
Centex and First Nationwide Bank)—the "specifically 
targeted" language protects against use of the implied 
contract duty to trench on the authority of other 
government entities or on responsibilities imposed on 
the contracting agency independent of contracts. The 
present case involves no such concern.

The government attempts  [**21] to defend the trial 
court's standard by arguing that Precision Pine did not 
change the good-faith-and-fair-dealing standard. But 
that assertion sidesteps the question of what standards 
Precision Pine and other precedents establish. The 
answer to that question is that, as already explained, 
neither Precision Pine nor other authority supports the 
trial court's holding that specific targeting is required 
generally or in the present context, which does not 
involve the kind of dual-authority circumstances that 
gave rise to the "specifically targeted" formulation as 
part of the inquiry in Precision Pine. The general 
standards for the duty apply here. The trial court erred in 
relying on Precision Pine for a different, narrow 
standard.

In seeking nevertheless to defend the trial court's 
judgment, the government relies on a legal standard it 
draws from  [*994]  another statement in Precision 
Pine—that the duty "cannot expand a party's contractual 
duties beyond those in the express contract or create 
duties inconsistent with the contract's provisions." Id. at 
831. That statement does not even on its face support 
the specific-targeting standard applied by the trial court. 
It is also not a statement the  [**22] trial court recited 
and relied on. Critically, moreover, as a substantive 
matter, the quoted language does not mean what the 
government seems to urge.

As we have already explained, all that the quoted 
language means is that HN4[ ] the implied duty of 
good faith and fair dealing depends on the parties' 
bargain in the particular contract at issue. See section 
A.1, supra. The government suggests a much more 
constraining view when it argues, for example, that 
there was no breach of the implied duty because 
"Metcalf cannot identify a contract provision that the 

Navy's inspection process violated." Gov't Br. 16. That 
goes too far: a breach of the implied duty of good faith 
and fair dealing does not require a violation of an 
express provision in the contract.

The government cites a few decisions to bolster its 
apparent position, but none of them holds that the 
implied duty requires a breach of an express contractual 
duty. For example, Bradley v. Chiron Corp., 136 F.3d 
1317 (Fed. Cir. 1998), in addressing a claim of 
constructive fraud under California law, mentions the 
duty of good faith and fair dealing only in a parenthetical 
explaining an intermediate appellate court decision from 
California, id. at 1326,  [**23] and the cited decision 
itself makes clear that "the covenant is implied as a 
supplement to the express contractual covenants, to 
prevent a contracting party from engaging in conduct 
which (while not technically transgressing the express 
covenants) frustrates the other party's rights to the 
benefits of the contract." Racine & Laramie, Ltd. v. 
California Dep't of Parks and Recreation, 11 Cal. App. 
4th 1026, 1031-32, 14 Cal. Rptr. 2d 335, 339 (1992) 
(internal quotation marks omitted). In Centex, moreover, 
we declined to read Bradley's parenthetical expansively, 
concluding that "it would be inconsistent with the 
recognition of an implied covenant if we were to hold 
that the implied covenant of good faith and fair dealing 
could not be enforced in the absence of an express 
promise to pay damages in the event of conduct that 
would be contrary to the duty of good faith and fair 
dealing." 395 F.3d at 1306. And the government's other 
featured case, United States v. Basin Elec. Power Co-
op., 248 F.3d 781 (8th Cir. 2001), similarly recognizes 
that the implied duty in fact is not limited to "the 
enforcement of terms actually negotiated." Id. at 796 
(internal quotation marks omitted).

For these reasons,  [**24] the trial court's standard for 
judging the claim of breach of the implied duty of good 
faith and fair dealing was improperly narrow. So too is 
the standard the government now seems to advance as 
its principal defense of the trial court's decision. Whether 
the government breached the duty of good faith and fair 
dealing—as to the expanded-soil problem, the 
chlordane problem, or any other properly preserved 
matter—requires reconsideration under the familiar 
broader standards reflected in the passages from 
Centex and Malone quoted above. Accordingly, we 
must vacate the judgment on Metcalf's claim and 
remand.

B
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Two matters warrant further elaboration. Under the 
correct standard, although Metcalf is pursuing only a 
good-faith-and-fair-dealing claim, HN5[ ] any breach of 
that duty has to be connected, though it is not limited, to 
the bargain struck in the contract. See section A.1, 
supra. Proper  [*995]  application of the implied-duty 
standard thus depends on a correct understanding of 
the contract. Metcalf contends that the trial court 
misinterpreted several contract provisions related to its 
claim. We agree.

The first set of provisions pertains to site conditions—in 
particular, expansive soils and chlordane.  [**25] The 
contract incorporates FAR 52.236-2, which is entitled 
"Differing Site Conditions" and provides:

HN6[ ] (a) The Contractor shall promptly, and 
before the conditions are disturbed, give a written 
notice to the Contracting Officer of (1) subsurface 
or latent physical conditions at the site which differ 
materially from those indicated in this contract, or 
(2) unknown physical conditions at the site, of an 
unusual nature, which differ materially from those 
ordinarily encountered and generally recognized as 
inhering in work of the character provided for in the 
contract.
(b) The Contracting Officer shall investigate the site 
conditions promptly after receiving the notice. If the 
conditions do materially so differ and cause an 
increase or decrease in the Contractor's cost of, or 
the time required for, performing any part of the 
work under this contract, whether or not changed 
as a result of the conditions, an equitable 
adjustment shall be made under this clause and the 
contract modified in writing accordingly.

48 C.F.R. § 52.236-2. The RFP and pre-bid documents 
set out an understanding of how that provision would be 
applied to soil conditions. For both swelling potential 
and chlordane, the RFP incorporated 
 [**26] representations about the site: it invoked a report 
on expansive soils for "site preparation, foundation 
support, footing, slab and reinforcement requirements," 
and it said that "[r]emediation actions are not required 
since [chlordane] levels are acceptable." On both 
issues, the contract also anticipated that Metcalf would 
test and investigate the soil in the process of 
performance. But a pre-bid question-and-answer stated 
in plain terms that material deviations from the 
government's report on swelling potential would be 
"dealt with by change order" and that "[n]o remediation 
action of the Chlordane contaminated soil is required."

The trial court interpreted the pre-bid site 
representations and related RFP provisions to be 
nullified by Metcalf's investigative responsibilities during 
performance. With respect to expansive soils, the court 
held that a reasonable contractor reading the contract 
documents as a whole would not interpret them as 
making a representation as to the site conditions 
because "the Contract required Metcalf to conduct an 
independent soil analysis [and so] Metcalf was on notice 
that it could not rely on the 'information only' report." 
Metcalf, 102 Fed. Cl. at 354.  [**27] Metcalf was entitled 
to rely on the report "for bidding purposes," the court 
said, but not "in performing the . . . project." Id. 
Analogously, with respect to chlordane, the court held 
that the fact that Metcalf would itself need to assess the 
soil meant that Metcalf could not rely on the 
representations that remediation was not required; the 
company "was on notice to seek more information." Id. 
at 358-59. The court thus treated the contract as placing 
on Metcalf the risk and costs of dealing with newly 
discovered conditions different from those stated by the 
government before the contract became binding.

These rulings about an important allocation of risk were 
based on a misinterpretation of the contract. Nothing in 
the contract's general requirements that Metcalf check 
the site as part of designing and building the housing 
units, after the contract was entered into, expressly or 
implicitly warned Metcalf that it could not rely  [*996]  
on, and that instead it bore the risk of error in, the 
government's affirmative representations about the soil 
conditions. To the contrary, the government made those 
representations in the RFP and in pre-bid questions-
and-answers for bidders' use in estimating  [**28] costs 
and therefore in submitting bids that, if accepted, would 
create a binding contract. The natural meaning of the 
representations was that, while Metcalf would 
investigate conditions once the work began, it did not 
bear the risk of significant errors in the pre-contract 
assertions by the government about the subsurface site 
conditions.

FAR 52.236-2, incorporated into the contract, reinforces 
that meaning. HN7[ ] It exists precisely in order to 
"take at least some of the gamble on subsurface 
conditions out of bidding": instead of requiring high 
prices that must insure against the risks inherent in 
unavoidably limited pre-bid knowledge, the provision 
allows the parties to deal with actual subsurface 
conditions once, when work begins, "more accurate" 
information about them can reasonably be uncovered. 
Foster Constr. C.A. & Williams Bros. Co. v. United 
States, 435 F.2d 873, 887, 193 Ct. Cl. 587 (Ct. Cl. 
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1970); see also H.B. Mac, Inc. v. United States, 153 
F.3d 1338, 1343 (Fed. Cir. 1998). For that reason, even 
requirements for pre-bid inspection by the contractor 
have been interpreted cautiously regarding conditions 
that are hard to identify accurately before work begins, 
so that "the duty to make an inspection  [**29] of the site 
does not negate the changed conditions clause by 
putting the contractor at peril to discover hidden 
subsurface conditions or those beyond the limits of an 
inspection appropriate to the time available." Foster, 435 
F.2d at 888; see also, e.g., Hollerbach v. United States, 
233 U.S. 165, 170-71, 34 S. Ct. 553, 58 L. Ed. 898, 49 
Ct. Cl. 686 (1914).

The conclusion is not changed by the statement in a 
revised RFP that the expansive-soil report was "for 
preliminary information only." J.A. 20141. That 
statement merely signals that the information might 
change (it is "preliminary"). It does not say that Metcalf 
bears the risk if the "preliminary" information turns out to 
be inaccurate. We do not think that the language can 
fairly be taken to shift that risk to Metcalf, especially 
when read together with the other government 
pronouncements, much less when read against the 
longstanding background presumption against finding 
broad disclaimers "of liability for changed conditions." 
United Contractors v. United States, 368 F.2d 585, 598, 
177 Ct. Cl. 151 (Ct. Cl. 1966).

Apart from the soil-condition issues, Metcalf also 
challenges the trial court's holding that the contract 
required written approval for all design changes, 
including those changes that  [**30] would leave the 
resulting design still within the performance 
requirements of the RFP. Metcalf, 102 Fed. Cl. at 359-
60. We see no basis for such an interpretation in the two 
provisions cited by the trial court and the government. 
The first states:

1D.6 PRECEDENCE: In the event of conflict or 
inconsistency between any of the provisions of the 
various portions of this contract, for which the 
reconciliation of which is not otherwise provided in 
the RFP, precedence shall be given in the following 
order with the provisions of any particular portion 
prevailing over those of a subsequently listed 
portion:
(a) Typewritten portions of the contract.
(b) The provisions of the "Request of Proposals" 
issued in connection with this contract (including all 
addenda, amendments, or other modifications 
issued thereunder).

 [*997]  (c) Printed provisions of the contract form 

including printed provisions of added slip sheets.
(d) The contents of the contractor's proposal, 
including but not limited to his forwarding letter, 
drawings, outline specifications, accepted 
alternates or additives, and materials, tests or other 
data (including all supplements, amendments and 
modifications thereto).

(e) The Government reviewed  [**31] contractor 
prepared final plans and specifications, except to 
the extent that any variation therein has been 
specifically approved in writing by the Government.

J.A. 20039. That provision simply defines a hierarchy for 
determining what terms prevail over other terms when 
there is an inconsistency, placing certain government-
reviewed specifications lowest in the hierarchy, with an 
exception for approved variations. Whatever the 
provision precisely means, it does not say that Metcalf 
needed written approval for all design changes.

The second provision relied on by the government 
states:

4. VARIATIONS: Variations from contract 
requirements require Government approval 
pursuant to Contract Clause entitled "Specifications 
and Drawings for Construction" and will be 
considered where advantageous to the 
Government.

J.A. 20231. That provision requires government 
approval only for variations from "contract 
requirements." As to what "contract requirements" 
means, Metcalf points to early communications between 
the parties suggesting that the phrase did not sweep in 
all elements of a design, and specifically did not include 
elements not required by the government-provided 
specification in the RFP that  [**32] became part of the 
contract. See Metcalf Br. 45-47; Dynamics Corp. of Am. 
v. United States, 389 F.2d 424, 430, 182 Ct. Cl. 62 (Ct. 
Cl. 1968) HN8[ ] ("[T]he action of the parties 'before a 
controversy arises is highly relevant in determining what 
the parties intended.'"). This issue warrants further 
exploration on remand. At present, we decline to 
interpret the reference to "contract requirements" to 
necessitate written approval for all design changes, 
regardless of their size or whether the resulting design 
remains within the scope of the RFP.

C

Having decided to vacate the trial court's judgment on 
liability and remand for further proceedings, we do the 
same for the damages award. The amount of damages 
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could change after reevaluation of Metcalf's claim, both 
for the good-faith-and-fair-dealing claim and for the 
government's liquidated-damages counterclaim. The 
affirmative claim and the counterclaim, both involving 
the effect of government-caused delays on the 
completion date, appear to be intertwined. Accordingly, 
damages should be revisited alongside liability on 
remand.

CONCLUSION

We vacate the claim court's decision and remand for 
further proceedings.

Costs to Metcalf.

VACATED AND REMANDED

End of Document

742 F.3d 984, *997; 2014 U.S. App. LEXIS 2515, **32
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Opinion

DANIELS, Board Judge.

In an earlier decision in this case, we held that the appellant, Kiewit-Turner, A Joint Venture (KT), may seek 
declaratory relief regarding the following three questions: (1) Did the contract modification  known as SA-007 
obligate the respondent, the Department of Veterans Affairs (VA), to provide a design that could be built  for $ 
582,840,000? (2) Did the VA materially breach the contract by failing to provide a design that could be built  for that 
amount of money? (3) If such a breach occurred, is KT entitled to stop work? Kiewit-Turner, A Joint Venture v. 
Department of Veterans Affairs, CBCA 3450, 2014-1 BCA P 35,705. [*2]  After hearing testimony for eight days, 
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reviewing a voluminous documentary record, and considering lengthy briefs and reply briefs submitted by the 
parties, we now answer each of these questions in the affirmative.

Findings of Fact

On August 31, 2010, the VA awarded to KT a contract for the performance of pre-construction  services on a 
medical center  campus in Aurora, Colorado. The contract included an option for the performance of construction 
services as well. The contract was described as an "integrated design and construct, " or IDc, type contract -- 
something similar to the "construction management at risk" or "construction management as constructor" types of 
contract used in the private sector.

Under an IDc contract, the construction contractor  is brought into a project early, to analyze the design and give 
advice on the basis of which the owner can either direct its design team  -- with which it contracts separately -- to 
make design changes, or alternatively, procure additional funds. James Lynn of Jacobs Engineering Group, Inc. 
(Jacobs), the VA's construction manager for this project, explained that "[t]he only way any kind of early contractor  
involvement type of approach [*3]  works is if there's true collaboration and a level of trust built  between the 
parties, the owner, architect and contractor. " The VA had never used this type of contract before. The agency's 
own project management plan recognized as a high risk that "IDc represents new contracting  approach for VA; 
does not fit existing procedures which is complicated by VA culture that does not encourage or is [not] comfortable 
with new approaches."

Indeed, the VA did not use the IDc mechanism properly right from the start. At the time KT was brought into the 
project, the design team  -- a joint venture team  (JVT) consisting of Skidmore Owings & Merrill, S.A. Miro, Cator 
Ruma, and H+L Architects -- had already been under contract since January 2006, and after a hiatus of nearly two 
years, had been at work since November 2007. 1 By August 2010, the design was already at the Design 
Development (DD) -1 stage (50% complete) 2 and funding  decisions had been made. This limited the agency's 
flexibility to make modifications  based on KT's pre-construction  services advice. A September 2011 review by the 
Army Corps of Engineers,  which was commissioned by the VA, confirmed that the IDc contract was not 
properly [*4]  used: "[T]he IDc contract type may have not been appropriate for the Medical Center  Replacement in 
Denver. . . . [P]roceed[ing] with design development to major design milestones (DD1) prior to procurement of the 
IDc contractor  . . . did not permit the IDc contractor  to integrate with the designer to achieve the benefits related to 
this contract type. . . . The current methodology appears to be counterintuitive to the Government's ability to 
achieve best value." 3 

 [*5] 

A key early VA funding  decision was establishing a construction cost target, known as the estimated  construction 
cost at award, or ECCA, at $ 582,840,000. This ECCA was prescribed, on the same day as the KT contract was 
awarded, through a modification  to the JVT's contract.

Notwithstanding the strictures imposed by the VA, KT devoted considerable manpower to pre-construction  
activities and submitted numerous reports to the agency. KT informed the VA at many stages that the design lacked 

1  The design team  was also referred to as "A/E" or "AE," meaning architect/engineer. 

2  The project consisted of numerous buildings, and the design (and later, the construction) proceeded more quickly on some 
buildings than others. Nevertheless, both during contract performance and in briefs, the parties refer to stages of design as if the 
process was unitary. We follow this practice in this opinion.

3  This was merelyone instance of VA management problemson the project. The record is replete with instances in which the 
agency's on-site personnel  -- project executive, senior resident  engineer,  resident  engineers,  contracting  officer, and project 
coordinator for the medical center  -- lacked confidence in each other's abilities and respect for each other's actions. Jacobs' Mr. 
Lynn described this group, prior to a shake-up in June 2013, as the least effective and most dysfunctional staff on any project 
that he had ever seen.

2014 CIVBCA LEXIS 370, *2
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coordination and completeness, that the design was over budget  and included elements that were above the 
standard for a healthcare facility, and that value engineering (VE) was not being incorporated into the design.

The VA did not criticize KT's pre-construction  work. To the contrary, both the VA's project executive for this project 
until June 2013 and agency counsel acknowledged at our hearing that the contractor  fulfilled all of its pre-
construction  contractual requirements. The pre-construction  services are not at issue in this case.

As early as October 2010, an independent advisor was cautioning the VA's project executive that the costs of the 
project, per the then-current design, were increasing.  [*6]  In November, the project executive's supervisor told him 
that "[the] DD1 packet is unsatisfactory and the JVT is not listening to the directions they are given from the user 
[side] or from the CFM [VA Office of Construction and Facilities Management] side." In January 2011, KT estimated  
that the design would cost $ 589 million to construct;  the JVT essentially agreed, putting the figure at $ 587 million. 
In April 2011, KT estimated  that the design, which was then at the DD-2 stage (65% complete), would cost $ 659 
million to construct.  This figure was $ 76 million more than the ECCA. (KT later revised this estimate  to $ 664 
million.) Although estimates  of construction costs made by KT and the JVT were supposed to be reconciled at each 
stage of design, this KT estimate  was not reconciled with the JVT's estimate. 

Nevertheless, the VA asked KT to prepare a proposal for the optional work under its contract -- constructing the 
medical facilities. In July 2011, the parties agreed that KT would submit a firm target price (FTP) proposal in the 
amount of $ 603 million. On August 25, 2011, KT submitted such a proposal. The price was $ 599.6 million for 
construction itself and $ 3.4 million [*7]  for all pre-construction  activities, with a ceiling price of $ 609 million. The 
FTP was based on a detailed analysis of DD-2 enhanced drawings.  The proposal included many pages of general, 
technical, and pricing   clarifications,  which noted assumptions on which the proposal was based. We credit the 
testimony of KT's former managing partner  that including these sorts of assumptions and qualifications in a 
proposal is typical in the commercial world for an IDc-type contract where the design is incomplete. The proposal 
assumed that the VA would ensure that the design include $ 23 million of value engineering (VE) items and that KT 
would negotiate price reductions  of nearly $ 31 million from its subcontractors.  KT's detailed FTP proposal became 
known as "The Book."

By the time that KT submitted its proposal, the VA also had in hand an independent estimate  prepared by Jacobs 
which showed that the cost of construction would be $ 677,697,408.

Over the next two months, KT and the VA negotiated regarding KT's proposal, with KT frequently modifying pages 
of The Book to show agreed-upon changes. On October 4, KT submitted a revised Book. Negotiations  continued, 
and by the end of October, only [*8]  one item, an economic price adjustment clause proposed by KT, remained in 
dispute.

Mike Rossi of VCI, a company which had been engaged by the VA to advise it on early contractor  involvement 
contracts, recommended to the VA that it not conclude a FTP until drawings  were complete, since proposals at an 
earlier stage of design development would necessarily involve contingencies. The VA did not follow his suggestion, 
however. It scheduled a meeting for November 9, 2011, in an attempt to finalize a FTP. Participants included high-
level representatives from KT and the VA, as well as Mr. Lynn of Jacobs. Chris Kyrgos, the VA contracting  officer's 
supervisor, traveled from Washington, D.C., to Denver for the meeting.

Mr. Kyrgos demanded that KT remove the clarifications,  qualifications, and assumptions from The Book and 
present a proposal based on the most recent set of drawings.  KT responded that the clarifications,  qualifications, 
and assumptions were necessary and reasonable given the state of the drawings  on which the proposal was 
based. KT maintained, and the contracting  officer agreed, that it would need several weeks to price the new 
drawings.  KT's managing partner  explained further [*9]  that in light of the contractor's   estimate  that the current 
design would cost more than $ 664 million to construct,  KT could not possibly build the project for only $ 603 
million. KT and VA participants both testified that Mr. Kyrgos refused to consider negotiations  based on The Book. 
The negotiations  appeared to be at an impasse.

2014 CIVBCA LEXIS 370, *5
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At this point, Mr. Lynn stepped forward to act as a mediator. He proposed that if the VA would agree to present a 
set of drawings  that could be constructed  for the ECCA, KT would agree to perform the construction work  for the 
price it had offered. He then drafted a handwritten statement entitled "Agreements -- Path Forward." The three key 
paragraphs of this statement read:

1. All parties agree that they must get price to $ 604 mil. They will each expend resources to keep that goal.

2. VA shall cause JVT to produce a design that meets their ECCA with use of alternates and other methods as 
a safety net.

3. Agreed: . . . FTP set to $ 604million/clg.ceiling@610. 

The difference between the ECCA of $ 582,840,000 and the FTP of $ 604 million was that the latter included pre-
construction  and off-site infrastructure work, as well [*10]  as other items, but the former did not.

The contracting  officer and others signed the statement on behalf of the VA; the managing partner  and another 
individual signed it on behalf of KT. Both parties understood that by making this agreement, the VA recognized that 
it would have to ensure that through the use of VE and other means, the JVT would produce a design which could 
be constructed  for less than the current estimated  cost of the project. KT's managing partner  testified that "[t]he 
big caveat there is they have to produce a design that meets the ECCA because the current design didn't come 
anywhere close to that." Mr. Lynn testified that including paragraph 2, regarding the ECCA, broke the impasse. The 
agreement did not reference any particular set of drawings;  it contemplated that a future design would meet the 
ECCA.

Within two days after this Path Forward agreement was signed, KT sent to the contracting  officer a new FTP 
proposal for construction work  which was a mere page-and-a-half long. This proposal reiterated the contents of the 
agreement and did not reference any particular set of drawings  or any part of The Book. A week later, KT's 
managing partner  and the VA contracting  [*11]  officer agreed to modification  SA-007 to the contract, exercising 
the agency's option to have KT perform construction work  and establishing a FTP of $ 604,087,179. Modification  
SA-007 included these paragraphs:

10. Both parties agree that they must achieve a goal to get the project price at or below $ 604,087,179.00. Both 
parties agree to expend the necessary resources to keep the project goal.

11. The VA shall ensure the A/E (Joint Venture Team)  will produce a design that meets their Estimated  
Construction Cost at Award (ECCA) with use of alternate and other methods as a safety net.

Like the handwritten agreement, but unlike documentation used in prior negotiations,  SA-007 does not mention any 
particular set of drawings.  Demonstrating that both parties understood this, in March 2012, KT's deputy managing 
partner  and the VA contracting  officer gave to personnel  from both parties a presentation entitled "SA-007 and 
Managing to the $ 604M." The presentation asked, "Does SA-007 clearly define the scope of work?" and provided 
the answer, "No. Defines the box." The VA adhered to this understating well into 2013. In January of that year, the 
facilitator of the "blue   ocean"  [*12]  meeting (see below) wrote in her summary, "It was noted by the VA that the $ 
604 MM Firm Target Price agreement between the VA and KT was not based on any set of design documents." In 
April, at a meeting with the JVT, Mr. Kyrgos stated that "only what is stated in the SA[-007] document itself has 
relevance [to the VA-KT contract]. Any previous document used in negotiations  has no relevance or weight in this 
contract."

On November 18, 2011 -- the same day on which modification  SA-007 was signed -- the VA issued to KT a notice 
to proceed with the construction work.  At that time, KT expected, based on communications from the VA, to receive 
100% complete construction documents by the end of January 2012. In late 2011, however, the VA let lapse its 
architect/engineer  peer review contract, and without a peer review, the agency would not release the 100% design 
package. The package was then projected to be delivered by April 2012. On April 5, 2012, KT told the VA that the 
"lack of this information is currently creating numerous negative impacts in material procurement/fabrications, 
obtaining approvals of submittals, coordination of trades, putting work in place in the field, as well [*13]  as 
obstructing our ability to maintain the schedule as currently planned." The next day, KT sent another letter, 
documenting the delay and its impact for each design package. KT followed this with yet another missive on May 8 
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on the same subject. While awaiting the 100% documents, KT proposed that it solicit subcontractor   bids  based on 
95% drawings,  but the VA rejected this request.

The 100% documents were finally delivered to KT on August 31, 2012. These documents turned out to be far from 
finished, however. An architect working for Jacobs estimated  that the drawings  were only 80% complete. The JVT 
later had to supplement them with an unusually large number of joint supplemental instructions (JSIs), some of 
which -- including redesign  of two parking garages and the energy center -- were significant. The incomplete 
design, and changes to it, also prompted KT to issue an unusually large number of requests for information (RFIs), 
seeking clarification  as to design elements. Responses to RFIs were often late and/or incomplete. The JSIs and 
RFIs further delayed procurement of subcontractor  work. The VA had known about the incompleteness of the 
purported  100% design in June 2012, when [*14]  the JVT had told the agency that more than 1400 design 
changes requested by the medical center  would not be included in the August drawings. 

KT planned to subcontract about 85% of the work on this project. All subcontracts valued at $ 300,000 or more 
were required by the contract to be secured through a competitive process in which at least three bids  were made. 
The subcontracting process required consent to each subcontract from the VA's contracting  officer.

By the fall of 2012, according to witnesses from KT, the VA medical center,  and a VA resident   engineer  on the 
project, prospective subcontractors  were reluctant to submit bids  for project work because subcontractors  were 
not being timely paid for work they had performed. Sureties were also refusing to participate in the project due to 
the lack of timely payment to subcontractors.  The VA's incomplete design, failure to process change orders from 
the spring of 2011 to the spring of 2012, failure to process JSIs in a timely fashion, and failure to make timely 
payment to KT were the cause of this predicament. Those firms that did bid  on subcontracts increased their prices 
to account for the risk of not being paid timely, or even [*15]  not being paid at all. A VA resident   engineer  wrote in 
December 2012, "The bad name of this project is on the street. No one wants to bid  on this project." At the same 
time, more buildings were being built  in the Denver area, further depleting the number of firms interested in bidding 
on this project and increasing the amounts of the bids  that were submitted.

A September 2011 project management plan prepared by the VA and Jacobs noted "project is over budget"  as a 
risk. The plan stated, "Problem with scope and design management has caused budget  overruns." It said that this 
risk had a high probability and that "extensive VE" was required to reduce it. Compounding the problem, the plan 
said, was that the JVT did not recognize the problem's existence.

When the plan was updated in July 2012, the same problem was identified. Mr. Lynn explained that a principal 
contributor was the JVT's reluctance to participate in the VE process. By March 2013, in another iteration of the 
report, the VA expressed concern that the project might be $ 200-300 million over budget. 

Meanwhile, according to detailed estimates,  the project's cost was increasing. A report of a weekly meeting in 
January 2012 [*16]  showed that the project was considered at that time to be $ 56.7 million over budget.  In March 
2012, KT cautioned the VA that the cost was trending above $ 700 million. In April, Jacobs pegged that cost, based 
on the 95% drawings  extant at the time, at $ 712 million. KT thought the cost, based on those drawings,  was $ 717 
million. The JVT, on the other hand, gave an estimate  of $ 607 million. Mr. Lynn told the VA project executive that 
"massive VE" would be required to bring the price down to that level, and that "because JVT does not believe there 
is actually a budget  issue, they are not fully cooperating with the VE process." KT's deputy managing partner  
explained to the VA project manager, in August, that the JVT's cost estimates  were unrealistically low because 
they were not based on market research or actual bids,  and incorporated improper quantity estimates. 

As subcontractor   pricing  became available, KT informed the VA that costs were increasing further. By December 
2012, KT estimated  the cost at nearly $ 769 million, even if VE changes of $ 50 million were incorporated into the 
design. A VA resident   engineer  told associates he believed the final cost would exceed $ 800 million.  [*17]  In 
January 2013, Jacobs estimated,  based on purported  100% drawings,  that the cost would be $ 784,963,063. (The 
VA did not inform KT of this estimate  until much later.) In March, KT submitted to the VA a firm fixed price proposal, 
based primarily on competitive subcontractor   bids,  in the amount of $ 897,584,831 (with clarifications  and 
qualifications). The VA rejected this proposal, with the contracting  officer stating that the agency "will continue to 
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hold Kiewit-Turner responsible to the firm target price and ceiling price established in SA-007." (The parties never 
agreed on a firm fixed price, as opposed to a firm target price, for KT's work.) In June, KT told the VA that the cost 
could be as high as $ 1.085 billion.

Like Jacobs, the JVT provided to the VA a cost estimate  based on purported  100% drawings.  This estimate  was 
prepared by a subcontractor  to the JVT, Rider Levett Bucknall (RLB), using parameters issued by the VA and 
under direction from the JVT. RLB's lead estimator testified that he has no idea whether the criteria his firm used in 
making the estimate  accurately reflected project conditions; creation of the estimate  was merely an academic 
exercise. He stated that his [*18]  firm was expressly told not to consider the impact of payment issues on 
subcontractor   pricing.  RLB estimated,  given the constraints under which it was operating, that the project would 
cost $ 645 million. In February 2014, it lowered the amount, after a review by the JVT, to $ 630 million. The VA 
adopted this figure as the "independent government estimate. " Even at the amount of $ 630 million, JVT members 
complained that the estimate  was $ 48 million over the ECCA and would cause the JVT to have to redesign  the 
project to lower its cost.

At times, the VA did make efforts to cause the JVT to modify the design to meet the ECCA of $ 582,840,000. In 
September 2011, the agency's project executive and contracting  officer issued a critical performance evaluation of 
the designer. They complained that the JVT had chosen form over function, placed an over-emphasis on 
aesthetics, had produced an unnecessarily complex design, did not believe that a budget  problem existed, and was 
often uncooperative with the agency. In December 2011, the contracting  officer denied the JVT's request for 
release of retainage, "[d]ue to the ECCA above the contract stated limit and the complete design has not 
been [*19]  accepted." In March 2012, the contracting  officer reminded the JVT that under its contract, when bids  
exceeded the estimated  price, the JVT had to "perform such redesign  and other services as are necessary to 
permit contract award within the funding  limitation." In May 2012, he wrote, "The Government will work with JVT to 
incorporate VE items that will bring the cost of the project back to the ECCA." In January 2013, after receiving the 
Jacobs estimate  based on purported  100% drawings,  he told the JVT, "The current design . . . exceeds the 
estimated  cost of construction at award (ECCA) of $ 582,840,000.00 by an estimated  $ 199,160,000.00. . . . [T]he 
Government . . . directs [the JVT] to perform redesign  and other services to provide a design within the funding  
limitations." The contracting  officer's supervisor, Mr. Kyrgos, acknowledged to others in the VA, "[The JVT] appears 
to have misled the VA [i]n delivering a project way above the 'design to cost.'"

At many other times, however, the VA acted in a contradictory fashion. In March 2013, after telling the JVT to 
redesign  the project to the ECCA, the agency directed KT to proceed with construction based on the drawings  
current [*20]  at that time. KT complained in response, "KT cannot construct  a project within the bounds of the FTP 
if the design exceeds the ECCA by approximately $ 199 million. . . . [B]y directing KT to construct  the current 100% 
design that the VA recognizes is in need of a substantial redesign,  the VA is quickly creating a massive funding  
issue on this project." In a separate letter of the same date, KT asserted, "[T]he VA cannot direct KT to work beyond 
the current funding  limitations. This means that the VA cannot direct KT to complete the project as reflected in the 
current 100% design unless and until additional funding  is allotted and the FTP and ceiling prices are increased." 
The contracting  officer was unmoved; he responded, "[T]he Government is holding Kiewit-Turner responsible to the 
firm target price and ceiling price established in SA-007."

According to all the estimates  which were made, the cost of the project was at all times higher than both $ 
582,840,000 -- the amount to which the VA in SA-007 committed to be the cost of construction -- and $ 604,087,179 
-- the amount to which both parties agreed CBCA 3450 in that contract modification  would be the total project price 
for [*21]  KT's services. The VA, Jacobs, and KT did expend significant amounts of resources, as required by SA-
007, to try to reduce costs. After signing the modification,  KT, realizing that the cost already exceeded these 
figures, brought on as many as thirty personnel  specifically to work on VE efforts. The contractor  enlisted some of 
its subcontractors  to generate VE ideas as well. KT proposed many multi-million-dollar VE changes to modify the 
design so as to bring it within budget.  Most of them were rejected by the VA. Often, however, even if a VE proposal 
was approved at all levels of the VA, the JVT refused to incorporate it into the design, and notwithstanding prodding 
by Jacobs, the VA did not press the JVT to take appropriate action.
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In January 2013, immediately after receiving the Jacobs cost estimate  of $ 784,963,063, the VA brought together 
KT and the JVT to discuss how the project might be redesigned to be within budget.  A VA executive explained that 
"the VA's intent [was] to focus on the JVT's obligation to deliver a design at or below the ECCA." The three-day 
meeting which ensued -- called the "blue   ocean"  meeting -- was devoted to brainstorming to develop cost-cutting 
ideas.  [*22]  More than seventy ideas, valued at over $ 400 million, were advanced. The Jacobs subcontractor  
employee who facilitated the meeting considered that $ 157 million of the suggestions could be classified as 
"easy/like acceptance" or "local approval only required." Personnel  at the medical center  reviewed the ideas and 
determined that over $ 140 million were "acceptable" and an additional over $ 100 million were "undesirable but will 
live with."

Mr. Lynn testified that despite his efforts to secure agency determinations on the blue   ocean  proposals, the VA 
would not make decisions on them. The agency tells us in its brief that it ultimately accepted only about $ 10 million 
of the blue   ocean  ideas. Others were said to have been rejected on the grounds that they required waivers from 
federal mandates; violated VA energy, physical security or redundant system requirements; or proposed reductions  
of scope that would negatively impact patient care.

In April, VA headquarters executives became concerned about the agency's position on this project. One of them 
wrote to another, "We sent a letter to the [JVT] that the design was over the ECCA by $ 199 million? Can we get a 
copy of that letter [*23]  so we can see the context before we all go to the roof and jump[?]" Also in April, Mr. Kyrgos 
asked the JVT to "prepare an estimate  based on 100% CDs [construction documents]. . . . VA stated that this will 
become the IGE [independent government estimate] . . . . VA directed that the JVT estimate  should not be 
influenced by actual amounts."

In May 2013, the contracting  officer -- without informing KT -- directed the JVT "not to incorporate any of the 
changes included in the attached list into the Construction Documents." A month later, he wrote to the JVT, "Please 
do not proceed with any cost-cutting items from the January 2013 meeting." Also in June, the VA's director of cost 
estimating determined that the Jacobs estimate  of nearly $ 785 million should be rejected because Jacobs' failure 
to use actual known costs was a "fatal flaw" that undermined the reliability of the estimate.  (The reason that Jacobs 
had not used actual known costs, however, was that the contracting  officer had specifically directed the firm not to 
use them. The contracting  officer did not disclose this fact to the cost estimating director.) And the contracting  
officer told KT that it must use pricing  from [*24]  The Book, the contents of which had been made irrelevant when 
SA-007 was agreed to, as the basis from which pricing  change orders would be considered.

On April 30, 2013, KT requested a final decision from the contracting  officer as to whether the VA had breached its 
obligation under the contract to provide a design that could be built  for the ECCA of $ 582,840,000 and whether KT 
consequently had the right to suspend work. The contracting  officer issued a decision denying that the VA had 
breached the contract and directing KT to proceed with construction of the project. The agency has no plans to 
redesign  the project. According to VA witnesses, the agency has approximately $ 630 million appropriated for 
construction of the project. The agency has never sought additional funds for the project, and according to 
deposition testimony given by VA executives in April 2014, there were no plans at that time to ask for more money. 
A KT executive testified at our hearing in June 2014 that KT had already financed $ 20 million worth of work for 
which it had not been paid and projected that this figure could reach $ 100 million by December 2014.

Discussion

We address below the three questions [*25]  posed by KT.

(1) Did contract modification  SA-007 obligate the VA to provide a design that could be built  for $ 582,840,000?

SA-007 could not be more clear: "The VA shall ensure the A/E (Joint Venture Team)  will produce a design that 
meets their Estimated  Construction Cost at Award (ECCA) with use of alternate and other methods as a safety 
net." The ECCA was $ 582,840,000 at the time that SA-007 was agreed to, and it remained at that number 
throughout the period discussed in this decision. Because the language is unambiguous on its face, its plain 
language dictates an affirmative answer to the question. Coast Federal Bank, FSB v. United States, 323 F.3d 1035, 
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1040-41 (Fed. Cir. 2003); McAbee Construction, Inc. v. United States, 97 F.3d 1431, 1435 (Fed. Cir. 1996). Use of 
the words "shall" and "ensure" demonstrates that the VA must make certain that the design will meet the ECCA. 
Corey H. v. Board of Education of City of Chicago, 995 F. Supp. 900, 913 (N.D. Ill. 1998) (citing Webster's II New 
Riverside University Dictionary 434 (1994)).

"Although extrinsic evidence may not be used to interpret an unambiguous contract [*26]  provision, [the Court of 
Appeals for the Federal Circuit has] looked to it to confirm that the parties intended for the term to have its plain and 
ordinary meaning." TEG-Paradigm Environmental, Inc. v. United States, 465 F.3d 1329, 1338 (Fed. Cir. 2006). The 
extrinsic evidence here confirms that the SA-007 paragraph regarding the ECCA means exactly what it says. The 
VA's commitment to produce a design that could be built  for the ECCA was the key to the parties' agreement. 
During the critical negotiating session, before the contents of this paragraph were broached, the parties were at an 
impasse -- the VA was insisting that the project as then designed be constructed  for a specific price, and KT was 
adamant that unless it could condition its price or have an opportunity to assess costs in light of the then-current 
design, it would not commit to any price. The ECCA provision broke the impasse: the VA would have the JVT 
produce a design which could be built  for the ECCA, and KT would perform the construction work  for the FTP. 
Without the ECCA provision, KT would not have agreed to do its work for the FTP.

The VA recognized its obligation to require the JVT to produce [*27]  such a design not only during the negotiations,  
but also for at least the next seventeen months. SA-007 was signed in November 2011. The next month, the 
contracting  officer complained to the JVT that its design was in excess of the ECCA. Both then and throughout 
2012, VA officials expressed concerned that the design was over budget,  with the budget  figures being pegged to 
either the ECCA or the FTP. In May 2012, for example, the contracting  officer wrote, "The Government will work 
with JVT to incorporate VE items that will bring the cost of the project back to the ECCA." In January 2013, after the 
VA received the Jacobs estimate  based on purported  100% drawings,  the contracting  officer told the JVT, "The 
current design . . . exceeds the estimated  cost of construction at award (ECCA) of $ 582,840,000.00 by an 
estimated  $ 199,160,000.00. . . . [T]he Government . . . directs [the JVT] to perform redesign  and other services to 
provide a design within the funding  limitations." The agency then organized the "blue   ocean"  meeting for the 
purpose of bringing the design back into conformance with the ECCA. Not until much later, after a VA executive 
became alarmed by the contracting  officer's [*28]  January 2013 letter, did the VA ever express a contrary position. 
This reversal has no bearing on our conclusion because "[i]t is only actions and interpretations before the 
controversy arises, conduct during performance, that are 'highly relevant in determining what the parties intended.'" 
Liles Construction Co. v. United States, 455 F.2d 527, 538-39, 197 Ct. Cl. 164 (Ct. Cl. 1972) (quoting Dynamics 
Corp. v. United States, 389 F.2d 424, 430, 182 Ct. Cl. 62 (Ct. Cl. 1968)).

The VA now asserts in its brief that the mention of the ECCA in SA-007 "is not a material provision" and that "KT's 
proposal of $ 604 million for construction of the entire project had no relation to the ECCA." The agency maintains 
that KT is obligated to perform construction work  for the FTP, altered only by the cost of scope changes and 
adjustments to the profit percentage pursuant to a clause contained in SA-007. The ECCA provision, according to 
the VA, is inconsistent with the profit adjustment clause. Further, the VA says, the ECCA was occasionally referred 
to as $ 604 million, rather than $ 582 million, so it was not a concrete figure. The VA also leads its brief with a 
statement from an electronic mail [*29]  message of a KT employee warning that if the contractor  makes its initial 
FTP proposal, it will be "commit[ting] to something we cannot build" because price reductions  of nearly $ 31 million 
could not be achieved from subcontractors. 

These contentions are not well taken. The mention of the ECCA in SA-007 is not just material to the agreement -- it 
is critical to the agreement. SA-007 clearly links the ECCA and the FTP, providing that the latter is dependent on 
the former. Altering the contract price to account for scope changes is not possible, for reasons we discuss later in 
this opinion. There is no inconsistency between the ECCA provision and the profit adjustment clause; if the VA had 
produced a design which could be constructed  for the ECCA, the profit adjustment clause could have been 
implemented in accordance with its terms. Even if the ECCA is considered to be $ 604 million, rather than $ 582 
million, as suggested by the VA, that is inconsequential; the agency never came close to providing a design that 
could be constructed  for either amount. Any concern by a KT employee about the contractor's  initial FTP proposal 
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was overcome by events: That proposal was not accepted; an [*30]  entirely different bargain was agreed to by the 
parties in SA-007.

(2) Did the VA materially breach the contract by failing to provide a design that could be built  for the ECCA of $ 
582,840,000?

As the Court of Appeals for the Federal Circuit has recognized, "Not every departure from the literal terms of a 
contract is sufficient to be deemed a material breach of a contract requirement." Stone Forest Industries, Inc. v. 
United States, 973 F.2d 1548, 1550 (Fed. Cir. 1992). "A party breaches a contract when it is in material non-
compliance with the terms of the contract." Gilbert v. Department of Justice, 334 F.3d 1065, 1071 (Fed. Cir. 2003) 
"A breach is material when it relates to a matter of vital importance, or goes to the essence of the contract." Thomas 
v. Department of Housing & Urban Development, 124 F.3d 1439, 1442 (Fed. Cir. 1997) (citing 5 Arthur L. Corbin, 
Corbin on Contracts § 1104 (1964)). "The standard of materiality for the purposes of deciding whether a contract 
was breached is necessarily imprecise and flexible. The determination depends on the nature and effect of the 
violation in light of how the particular [*31]  contract was viewed, bargained for, entered into, and performed by the 
parties." Stone Forest, 973 F.2d at 1550-51 (citing Restatement (Second) of Contracts § 241 cmts. a & b) 
(quotation omitted).

The Court and this Board have both considered the factors enunciated in section 241 of the Restatement  when 
determining whether a breach is material. These factors are set out in Lary v. United States Postal Service, 472 
F.3d 1363, 1367 (Fed. Cir. 2006), and Kap-Sum Properties, LLC v. General Services Administration, CBCA 2544, 
2013-1 BCA P 35,446, at 173,832:

In determining whether a failure to render or to offer performance is material, the following circumstances are 
significant:

(a) the extent to which the injured party will be deprived of the benefit which he reasonably expected;

(b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he 
will be deprived;

(c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture;

(d) the likelihood that the party failing to perform or to offer to perform will cure his failure,  [*32]  taking account 
of all the circumstances including any reasonable assurances;

(e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards 
of good faith and fair dealing. 

The VA's breach of its contract with KT, by failing to provide a design which could be constructed  for the ECCA, is 
of vital importance, as it goes to the essence of the agreement. The breach is material under each of the 
Restatement standards.

(a) KT has been deprived of the benefit of working with a design to which the project could be constructed  for the 
ECCA. Both parties recognized that the design was not within the ECCA at the time that SA-007 was agreed to, 
and the cost estimates  kept escalating as time passed. Much of the blame for this situation must be ascribed to the 
VA; by failing to control the JVT, delaying approval of the design, presenting KT with a design which was allegedly 
complete but required an enormous number of modifications,  failing to process change orders for approximately 
one year, failing to process JSIs in a timely fashion, and failing to make timely payment to KT, the agency drove up 
the costs of construction. The VA [*33]  occasionally complained to the JVT about excessive cost, but it failed to 
cause the JVT design team  to take actions necessary to reduce that cost. Even after convening the "blue   ocean"  
meeting to develop ideas for significant VE cost reductions,  the VA implemented few of the recommendations from 
the meeting and ultimately directed the JVT to abandon any efforts to include in the design many of the 
recommendations the agency's own staff had deemed reasonable.

(b) KT cannot be adequately compensated for the VA's failure to provide a design which could be constructed  for 
the ECCA. As KT notes, the agency does not have sufficient funds to pay for construction of the entire project as 
currently designed and has no plans to ask for more money. Requiring KT to fund additional construction, without 
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the prospect of full payment by the VA, would be manifestly unfair given the significant prospective cost. We also 
find that because the contract does not incorporate any particular set of drawings  and specifications, determining 
the potential value of changes in scope is impossible. The VA's theory that the FTP stated in SA-007 was premised 
on the documents as they existed at the time that modification  [*34]  was signed is not valid. "[T]he language used 
in a contract to incorporate extrinsic material by reference must explicitly, or at least precisely, identify the written 
material being incorporated and must clearly communicate that the purpose of the reference is to incorporate the 
referenced material into the contract." Northrop Grumman Information Technology, Inc. v. United States, 535 F.3d 
1339, 1345 (Fed. Cir. 2008). No documents were included in, attached to, or incorporated by reference in SA-007. 
The parties cannot determine the difference between the costs of construction under an initial set of plans and the 
costs under a final set because no initial set of plans is specified in the contract.

(c) While the VA may suffer some forfeiture from its material breach, we find the potential forfeiture to be limited 
because the agency will retain possession of the land and buildings on which construction has been taking place.

(d) There is little likelihood that the VA will cure its failure, given its insistence that it will neither redesign  the project 
nor seek additional appropriated funds to complete it.

(e) "Every contract imposes upon each party a duty of good [*35]  faith and fair dealing  in its performance and 
enforcement. Failure to fulfill that duty constitutes a breach of contract, as does failure to fulfill a duty imposed by a 
promise stated in the agreement. [The Court of Appeals for the Federal Circuit has] long applied those principles to 
contracts with the federal government." Metcalf Construction Co. v. United States, 742 F.3d 984, 990 (Fed. Cir. 
2014) (citations and quotations omitted). The duty of good faith and fair dealing  requires the Government, as well 
as other parties to contracts, not only to avoid actions that unreasonably cause delay or hindrance to contract 
performance, but also to do whatever is necessary to enable the other party to perform. C. Sanchez & Son, Inc. v. 
United States, 6 F.3d 1539, 1542 (Fed. Cir. 1993); Lewis-Nicholson, Inc. v. United States, 550 F.2d 26, 32, 213 Ct. 
Cl. 192 (Ct. Cl. 1977). To show a violation of the duty of good faith and fair dealing,  a party need not prove that the 
other party to a contract acted in bad faith. Metcalf, 742 F.3d at 993 (no specific-targeting requirement); Sigma 
Services, Inc. v. Department of Housing & Urban Development, CBCA 2704, 2012-2 BCA P 35,173, at 
172,591 [*36]  (citing Rivera Agredano v. United States, 70 Fed. Cl. 564, 574 n.8 (2006)).

Applying these principles, we find that the behavior of the VA has not comported with standards of good faith and 
fair dealing  required by law. The agency failed to provide a design that could be constructed  within the ECCA 
because it did not control its designer, the JVT. It paid no heed to VE suggestions for cost reductions  which were 
made by KT and Jacobs (or even those which were accepted by the agency's own medical center   personnel  
following the "blue   ocean"  meeting). The agency delayed progress of construction, such as by delaying the 
processing of design changes and change orders, as described under factor (a) above. The agency disregarded 
cost estimates  by KT and Jacobs, even to the point of rejecting a Jacobs estimate  because it was developed 
under restrictions which the agency itself had imposed. The agency adopted as an independent government 
estimate  a document which was neither independent (it was developed by a subcontractor  to the JVT, an entity 
which had a strong interest in the result), nor by the Government (it was by the JVT), nor an estimate  (it was by 
admission of the [*37]  chief estimator an academic exercise), and the number was so far below any previous 
estimate  as to be of dubious accuracy. The agency did this notwithstanding the testimony of every witness who 
addressed the matter, including several VA witnesses, that an "independent" estimate  should not be made by a 
party with a vested interest in the outcome. The agency ultimately directed KT to continue its construction work  for 
the FTP, even though the agency refused to fund that work appropriately.

We do not know what the cost of construction of this project ultimately will be. It could be nearly $ 769 million (as 
estimated  by KT in December 2013), nearly $ 785 million (as estimated  by Jacobs in January 2013), more than $ 
897 million (KT's firm fixed price proposal in March 2013), or $ 1.085 billion (KT's estimate  in June 2013). It could 
even be only $ 630 million (the JVT/RLB estimate  in February 2014), although that appears unlikely because this 
number is so much lower than all the others presented. Whether it is any of these figures, however, it will be 
significantly in excess of the ECCA of $ 582,840,000. We find that beyond doubt, the VA's breach of its contract 
with KT was material.
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 [*38]   (3) Is KT entitled to stop work?

The Court of Appeals for the Federal Circuit has held that "[u]pon material breach of a contract the non-breaching 
party has the right to discontinue performance of the contract." Stone Forest, 973 F.2d at 1550; see also Malone v. 
United States, 849 F.2d 1441, 1446 (Fed. Cir. 1988) (holding that material breach by Government "provides Malone 
with a legal right to avoid the contract [and] discharges Malone's duty to perform"); Kap-Sum Properties, 2013-1 
BCA at 173,833 (citing Malone). The Court has explained further, "The choice of remedy is generally with the non-
breaching party, and only in exceptional circumstances will equity require the non-breaching party to continue to 
perform the remainder of the contract." Stone Forest, 973 F.2d at 1552. "[I]f a contract is not clearly divisible, in 
accordance with the intention of the parties, the breaching party can not require the non-breaching party to continue 
to perform what is left of the contract." Id.

The VA draws our attention to Northern Helex Co. v. United States, 455 F.2d 546, 197 Ct. Cl. 118 (Ct. Cl. 1972), 
and  [*39]   Cities Service Helex, Inc. v. United States, 543 F.2d 1306, 211 Ct. Cl. 222 (Ct. Cl. 1976), two cases in 
which the Court of Claims held that if a contractor  continues performance under a contract, without protest, 
notwithstanding the Government's breach, "the obligations of both parties remain in force and the injured party may 
retain only a claim for damages for partial breach." Cities Service, 543 F.2d at 1313. The VA's analysis, however, 
ignores the phrase "without protest" which is part of the teaching of these decisions. The record is clear that KT has 
been proceeding with the construction (to avoid any possibility of being charged with being in default) under 
strenuous protest, including the very constructive advancement of VE proposals, throughout the post-SA-007 
history of the project. The VA also notes that in its claim, KT asked for the opportunity to suspend performance, 
rather than to stop performance. Whatever the contractor  requested initially is not important. As a matter of law, KT 
has the right to stop performance.

Decision

The appeal is GRANTED. As enunciated in this opinion, we afford Kiewit-Turner, A Joint Venture the declaratory 
relief [*40]  it seeks.

STEPHEN M. DANIELS

Board Judge

We concur:

HOWARD A. POLLACK

Board Judge

CANDIDA S. STEEL

Board Judge

End of Document
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28 USCS § 1491

 Current through PL 116-19, approved May 31, 2019 

United States Code Service - Titles 1 through 54  >  TITLE 28. JUDICIARY AND JUDICIAL 
PROCEDURE  >  PART IV. JURISDICTION AND VENUE  >  CHAPTER 91. UNITED STATES COURT 
OF FEDERAL CLAIMS

Notice

 Part 1 of 2. You are viewing a very large document that has been divided into parts.

§ 1491. Claims against United States generally; actions involving Tennessee 
Valley Authority

(a)

(1)The United States Court of Federal Claims shall have jurisdiction to render judgment upon any claim 
against the United States founded either upon the Constitution, or any Act of Congress or any 
regulation of an executive department, or upon any express or implied contract with the United States, 
or for liquidated or unliquidated damages in cases not sounding in tort. For the purpose of this 
paragraph, an express or implied contract with the Army and Air Force Exchange Service, Navy 
Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the National 
Aeronautics and Space Administration shall be considered an express or implied contract with the 
United States.

(2)To provide an entire remedy and to complete the relief afforded by the judgment, the court may, as 
an incident of and collateral to any such judgment, issue orders directing restoration to office or 
position, placement in appropriate duty or retirement status, and correction of applicable records, and 
such orders may be issued to any appropriate official of the United States. In any case within its 
jurisdiction, the court shall have the power to remand appropriate matters to any administrative or 
executive body or official with such direction as it may deem proper and just. The Court of Federal 
Claims shall have jurisdiction to render judgment upon any claim by or against, or dispute with, a 
contractor arising under section 7104(b)(1) of title 41, including a dispute concerning termination of a 
contract, rights in tangible or intangible property, compliance with cost accounting standards, and other 
nonmonetary disputes on which a decision of the contracting officer has been issued under section 6 of 
that Act [41 USCS § 7103].

(b)

(1)[Caution: Subject to savings provisions, the jurisdiction of district courts of the United States 
over actions described in this paragraph terminated on January 1, 2001, as provided by § 12(d) 
and (e) of Act Oct. 19, 1996, P.L. 104-320, which appear as a note to this section.] Both the Unites 
[United] States Court of Federal Claims and the district courts of the United States shall have 
jurisdiction to render judgment on an action by an interested party objecting to a solicitation by a 
Federal agency for bids or proposals for a proposed contract or to a proposed award or the award of a 
contract or any alleged violation of statute or regulation in connection with a procurement or a proposed 
procurement. Both the United States Court of Federal Claims and the district courts of the United 
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States shall have jurisdiction to entertain such an action without regard to whether suit is instituted 
before or after the contract is awarded.

(2)To afford relief in such an action, the courts may award any relief that the court considers proper, 
including declaratory and injunctive relief except that any monetary relief shall be limited to bid 
preparation and proposal costs.

(3)In exercising jurisdiction under this subsection, the courts shall give due regard to the interests of 
national defense and national security and the need for expeditious resolution of the action.

(4)In any action under this subsection, the courts shall review the agency's decision pursuant to the 
standards set forth in section 706 of title 5.

(5)If an interested party who is a member of the private sector commences an action described in 
paragraph (1) with respect to a public-private competition conducted under Office of Management and 
Budget Circular A-76 regarding the performance of an activity or function of a Federal agency, or a 
decision to convert a function performed by Federal employees to private sector performance without a 
competition under Office of Management and Budget Circular A-76, then an interested party described 
in section 3551(2)(B) of title 31 shall be entitled to intervene in that action.

(6)Jurisdiction over any action described in paragraph (1) arising out of a maritime contract, or a 
solicitation for a proposed maritime contract, shall be governed by this section and shall not be subject 
to the jurisdiction of the district courts of the United States under the Suits in Admiralty Act (chapter 309 
of title 46 [46 USCS §§ 30901 et seq.]) or the Public Vessels Act (chapter 311 of title 46 [46 USCS §§ 
31101 et seq.]).

(c)Nothing herein shall be construed to give the United States Court of Federal Claims jurisdiction of any civil 
action within the exclusive jurisdiction of the Court of International Trade, or of any action against, or founded 
on conduct of, the Tennessee Valley Authority, or to amend or modify the provisions of the Tennessee Valley 
Authority Act of 1933 [16 USCS §§ 831 et seq.] with respect to actions by or against the Authority.

History

   (June 25, 1948, ch 646,62 Stat. 940; July 28, 1953, ch 253, § 7, 67 Stat. 226; Sept. 3, 1954, ch 1263, § 44(a), 68 
Stat. 1241; July 23, 1970, P.L. 91-350, § 1(b), 84 Stat. 449; Aug. 29, 1972, P.L. 92-415, § 1, 86 Stat. 652; Nov. 1, 
1978, P.L. 95-563, § 14(i), 92 Stat. 2391; Oct. 10, 1980, P.L. 96-417, Title V, § 509, 94 Stat. 1743; April 2, 1982, 
P.L. 97-164, Title I, Part A, § 133(a), 96 Stat. 39; Oct. 29, 1992, P.L. 102-572, Title IX, §§ 902(a), 907(b)(1), 106 
Stat. 4516, 4519; Oct. 19, 1996, P.L. 104-320, § 12(a), 110 Stat. 3874; Dec. 26, 2007, P.L. 110-161, Div D, Title 
VII, § 739(c)(2), 121 Stat. 2031; Jan. 28, 2008, P.L. 110-181, Div A, Title III, Subtitle C, § 326(c), 122 Stat. 63; Oct. 
14, 2008, P.L. 110-417, [Div A,] Title X, Subtitle F, § 1061(d), 122 Stat. 4613; Jan. 4, 2011, P.L. 111-350, § 5(g)(7), 
124 Stat. 3848; Dec. 31, 2011, P.L. 112-81, Div A, Title VIII, Subtitle F, § 861(a), 125 Stat. 1521.)

Prior law and revision: 

   Based on title 28, U.S.C., 1940 ed., § 250(1) (Mar. 3, 1911, ch 231; § 145, 36 Stat. 1136).

   District courts are given concurrent jurisdiction of certain claims against the United States under section 1346 of 
this title. (See also reviser's note under that section and section 1621 of this title relating to jurisdiction of the Tax 
Court.)

   The proviso in section 250(1) of title 28, U.S.C., 1940 ed., relating to claims growing out of the Civil War, 
commonly known as "war claims," and other claims which had been reported adversely before March 3, 1887 by 
any court, department, or commission authorized to determine them, were omitted as obsolete.

   The exception in section 250(1) of title 28, U.S.C., 1940 ed., as to pension claims appears in section 1501 of this 
title.
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   Words "in respect of which claims the party would be entitled to redress against the United States either in a court 
of law, equity, or admiralty, if the United States were suable" were omitted as unnecessary since the Court of 
Claims manifestly, under this section will determine whether a petition against the United States states a cause of 
action. In any event, the Court of Claims has no admiralty jurisdiction, but the Suits in Admiralty Act, sections 741-
752 of title 46, U.S.C., 1940 ed., Shipping, vests exclusive jurisdiction over suits in admiralty against the United 
States in the district courts. Sanday & Co. v. U.S., 1932, 76 Ct.Cl. 370.

   For additional provisions respecting jurisdiction of the court of claims in war contract settlement cases see section 
114b of Title 41, U.S.C., 1940 ed., Public Contracts.

   Changes were made in phraseology.
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